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INTRODUCTION. |

“The noblest eraployment, of Man, is to assist Man.”...Sophocles.

In the various pursuits of man throughout
life, method appears no less important than in-
dustry. 1If the latter bring us with certainty to
the contemplated end, the former facilitates our
progress, designates the paths which are unin-
cumbered, and leads us dlrectly, and wrthout fa-
tigue, to the object of pursuit. :

Method places in our hands a torch and clue
which guide us through the surest and easiest
ways: it agreeably impresses the mind with the
most distinct and lively pictures of every thing
worthy of notice, and at last brings us to the
end of our journey, improved, invigorated, and
delighted.

In the moral, as well as the natural world, we
perceive that Infinite Intelligence undeviatingly
acts upon the principle of order, which is nothing
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more than the pursuit of that plan or system
which attains a desired end, by the most direct
path; and in all the endeavours of man, either
to acquire or use knowledge, we find his success
to be strictly proportioned to the regularity and
method by which he has been directed; and he
who has been uniformly the most methodical,
though he may not have seen, heard, read, and
reflected more than another, has certainly ac-
quired more, both in extent and quality. Meth-
od, like the minute division of labour, greatly in-
creases its productive powers; but with this su-
peradded advantage, that whilst the division of
labour ernifeebles the mind, method on the con-
trary strengthens and expands it; by imparting
the choicest and most nutritious food, and this in
such time, place, quantity, and kind as are, res-
pectively, the most suitable.

In the Arts and Sciences, as lord Bacon. em-
phatically ‘expresses himself, i¢ is the architec-
ture; in argument, it may be compared to the
“discipline of modern natjons; it corrects in some
measure the inequalities of controversial dexter-
ity, and levels, on the intellectual field, the giant
and the dwarf.”* In reading, as lord Boling-
broke says, “we may acquire by it less learn-
ing, but more knowledge; and as this is collected

* Mack. Vi, Gall. Intro.
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with design, and cultivated with art and method;
it will be at all times of immediate a.nd ready use
to us and others.”

“Thus usgful_a.rms in, magazines we place,

All rang’d in order and dispos’d in grace,

Nor thus alone the curious eye to please, ’
But to be found, when ﬁeed require, with ease.” - -

When we reﬂect on the' shortness of human
life, compared with its legitimate objects, the im-
portance of systematiec selection appears in a very
forcible point of view: but in the acquisition of
knowledge through the medium of booim, it is
still more manifestly displayed. ,

If a'man should calculate on living.to the age
of sixty years, and should appropriate, with great
industry, forty of these years to the study of
books, the most that could be accomplished in
this time, would be the perusal of about sizteen
hundred octavo volumes, of five hundred pages.
each. What is this number, compared with the
millions of volumes out of which he has to select!
How important is it, therefore, that the choice
should be judicious, and that after it is made, the
whole should be studied with method; and how
much more necessary is it to those, who instead
of forty years’ devotion to books, appropriate
not more than a fourth part of that period. We
are aware that such calculations cannot be made
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wiﬂlumhemmcal accuracy, but an. approxima.

tion is ‘sufficient for eur purpose, which is to-il..
lustrate the great importance of method and

judicious selection, in the attainment of knowl.
edge through the channel of books.

It is observed by Dr. Watts, that “the world
is full of books, but there are multitudes which
are so ill written, they were never worth any
man’s reading; and there are-thousands more
which. may be good in their kind, yet are worth
nothing when the month, or year, or occasion: is.

past for which they were written.” ¢“Others,”

continues the Doctor, “may be.valuable in them-
selves, for some special purpose, or in some pe-
culiar science, but are not fit.to be perused by
any but those who are engaged in that particu-
lar science or business; it is therefore of vast ad-
vantage for the impravement of knowledge, and
saving of time, for a young man to have the
most proper books for his reading recommended
~ by some judicious friend.”

Martin Luther, who by uniting method with in-
dustry, attained an eminence in learning unknown
to the age in which he lived, compares indiscrim-
inate and immethodical readers to such as have
no fixed habitation, who dwell every where, re-
side in no place, and cannot be said to belong
to any country. He advises students to confine
their attention to the most learned, methodical,
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and.wel : selecteal Jauthors, -and by meo'means to
d:stuntfthenmebea with/ :too gmat a vanety of

Agudlelausselecuon {ef nmmnent 8 'not less
reqmsite to the: enlargément :and invigoration of
the mind-thah of the body; for, as lord Bacon
quaintly ‘obsexxes, “some:books are to be tasted,
others ‘to : ‘be.:swallowed,: and 'some few to‘be
chewed ‘aixd digested; ihat is; some books are to
be read: only: in part;: others ito-be. read; but not
curiously, and some :few'to be read: wholly, and
with diligence and :attehtion. ' Some books also
may be reafl by deéputy, and extracts made of
them by others; but that would: be only in the
less important axguments, andxthe meanersort
of books.” : 3

‘But whilst the student is Judmwus in lns‘se-
lection, there is another consideration no less
worthy his attention. . Books are not:only to be
the best onithe subject of which they tredt, but
they are. to be. read in that progressive suecces.
sion, arid each i3 to-be studied withthat method,
which the gradual enlargement of the mind on
the particular subject requires. It is not only
requisite, therefore, that eertain books be- desig-
nated as -most ;'worthy perusal, but the order in-
which they are to be read, and the particular man-
ner in wwhick they are to be Studied, should re-
ceive an earnest dttention.
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~ If method in the.common concerhs of life, and
“in our:studies generally, is of great importance,
there surely is no department of knowledge in
which it is so imiperiously requisite as’'in the sci-
ence of jurisprudence. - The subject which treats
.of human conduct, must necessarily be as exten-
sive ‘and various as human - action; we conse-
quently find that the: Law, in its most extensive
signification, has occupied the pen of the learned
to a greater extent than perhaps any other sci-
‘ence. +An infinite deal has been written on the
rights and obligations ‘'of ‘man in all his various .
relations; and as the one thousandth part can-
not and ought not to be read, the selection of
such legal matter, as has the stamp of authority,
and is most distinguished for its learning, method,
and style, cannot but be an undertaking of the
first importance.

He who aspires to a thorough acquaintance
with'legal science, should cultivate the most en-
larged ideas of its transcendant dignity, its vital
importance, its boundless extent, and infinite va-
riety. . As it relates to the conduct.of man, it is
a 'moral science of great sublimity; as its object
is individual and national happiness, it is, of all
others, the most important; as it respects the
moral actions of man in all his relations, it is in-
finitely varied; and as it concerns all his rights
and obligations, either derived from, or due to
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his God, his neighbour, his country, or himself,
it must necéssarily' be a science of vast extent.
To the elevated and dignified view of this august
science, cultivated and fostered, perhaps, from
early age, we may attribute the astonishing pro-
gress made in it by a few; whilst, on the other
hand, those who have attained even a sciolous
knowledge, have with much sensibility accorded
to it the homage of their profoundest respect,
and considered it as, of all others, the most noble
and dignified. ,

Those, among the ancients and moderns, who
have paid their tribute of respect to this science,
appear to have been at a loss to find in the lan-
guage of eulogy and eloquence, terms sufficiently
expressive of their great admiration. Hence the
enthusiasm of Hooker vented itself in the fol-
lowing sublime strain. '

“Of Law no less can be said, than that her seat
is the bosom of God, her voice the harmony of the
world; all things in heaven and earth do her hom-
age, the very least as feeling her care, and the
greatest as not exempted from her power; both
angels and men, and the creatures of what condi-
tion soever, though each in different sort and man-
ner, yet all with uniform consent, admiring her
as the mother of their peace.””*

* EBccle. Pol. Book I.
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How restricted is that view which estimates
the science of jurisprudence in the light of a
mere collection of positive rules and institutions,
destitute of all these principles, and of that phi-
losophy, which rank it among the sciences! How
different the language of Burke, who denomina-
ted it the “pride of the human indellect; the col-
lected reason of ages, combining the principles of
original justice with the infinite variety of human
concerns.”* How unlike the sentiments of those
distinguished luminaries, Cicero, Mansfield, Haxd-
wicke, Holt, Eden, Jones, and others, who placed
law on the basis of reason, and the principles of
moral rectitude.

Sir William Jones, a man ever dear to the lo-
vers of genius and learning, to whose compre-
hensive mind universal science bowed, and see-
med to delight in yielding the rich abundance of
her treasures, in the conclusion of that inimitable
production, modestly denominated by him an
Essay on the Law of Bailments, thus speaks of
law; “The great science of jurisprudence, like
that of the universe, consists of many subordi-
nate systems, all of which are connected by nice
links, and beautiful dependencies; and each of
them, as 1 have fully persuaded myself, is reduci-
ble to a few plain elements, either the wise max-

*Burke’s Works, 3 vol. 134.
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ims of natienal policy and general convenience,
or the positive rules of our forefathers, which
ape seldom. deficient in wisdom or utility. If law
be a seience and really deserve so sublime a
name, it must be founded on principle, and claim
an exajted rank in the empire of reason; but if it
be merely an unconnected series of decrees and
ordingnges, ita use may remain, though its dig-
nity be lessened, and he will become the grea-
test lawyer who has the strongest habitual or ar-.
tifieial memory. , _

“In praetice, law certainly employs two of the
mental faculties; reason in the primary investiga-
tion and decision of points entirely new; and
memory, in transmitting to us the reason of sage
and learned men, to which our own ought inva.
riably to yield, if not from becoming modesty,
at least from a just attention to that object, for,
which all laws are framed, and all societies insti-
tuted, the Good of Mankind.”

A science so liberal and extended, so dignified
and important, should be cultivated by those
alone, who are actuated by the principles of the:
purest and most refined honour. If the opinions
of Quinctilian, Cato, Longinus, and others among
the ancients, be correct, that no one can be an
orator who is not a good man, it may be applied
with still more force to the lawyer, whose voca-
tion is the protection of the injured and the in-
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nocent, the defence of the weak and the poor,
the conservation of the rights and prosperity of
the citizen, and the vigorous maintenance of the
legitimate and wholesome powers of govern-
ment; whose vocation, in the language of Justice
Blackstone, “is the science which distinguishes
the criterions of right and wrong; which teaches
to establish the one, and prevent, punish, or re-
dress the other; which employs in its theory the
noblest faculties of the soul, and exerts in its
practice the cardinal virtues of the heart; a sci-
ence which is universal in its extent, accommo-
dated to each individual, yet comprehending the
whole community.” To be great in the law,
therefore, it is important that we should be great
in every virtue; skilled in many, and somewhat
improved in most of the departments of know-
ledge; for “it applies the greatest powers of the
understanding to the greatest number of facts,”
and embraces nearly the entire extent of human
action and concerns. It is obvious that to the
just comprehension of the infinitely various points
of litigation submitted to the judge, the lawyer,
or the advocate, every species of knowledge may
prove necessary; and as every passion and affec-
tion of the heart may be excited, how important
is it that whilst the mind is enlarged, and strength-
ened, and refined, by all that is useful in knowl.
edge, the heart should be purified by the choi-



INTRODUCTION. Xiii

cest lessons of moral wisdom. Paterculus, in-
deed, says of Curio, that “he was ingeniously
wicked, and eloquent, to the destruction of his
country, (ingeniosissime nequam et fecundus malo
publico;) and the testimony of history and our
own experience manifestly shew, that that beau-
tiful theory, which makes the want of virtue the
want of efficient genius, is rather specious than
true; yet we must ever maintain that genius and
learning acquire much additional force, and de-
rive their principal charm from virtue; and that
he who desires to impart a lustre to the utility of
his learning, must foster all the amiable affections
of the heart.

The complaints of students, of the difficulty
and embarrassment attending the study of Eng-
lish law, are not without reason. Before the
publication of the Commentaries of Blackstone,
to whose learning and research, comprehensive
understanding, and methodical arrangement and
treatment of the various topics of the law, every
inquirer on that subject will gratefully acknow-
ledge his obligations, the legal tyro was without
any extensive, and at the same time elementary -
and institutionary treatise, on that vast and min-
gled mass of custom and statute; unless that cha-

‘ racter be accorded to Wood’s Institutes, and the
 voluminous and immethodical production of sir
Edward Coke.
3
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Thus, by a strange fatality, in the study of a
body of law rendered singularly laborious and
perplexing by the great extent of the subject;
by the great variety of matter to which it appli-
ed; and by the vicissitudes which it had suffered
at various times, from the various situations, ne-
cessities, and habitudes of the people for whom
it was framed; whose principles, maxims, and
rules were dispersed through innumerable vol-
umes, displeasing or obscure from the obsolete-
ness of their style and language; the student was
abandoned to a hap-hazard choice of the sources
from which to draw the treasures of “black-let-
tered wisdom;” and of the avenue by which he
might penetrate, with least fear of stoppage or
entanglement, into the maze of the law.

Though the extensive and elegant commen-
tary of Blackstone now forms the portal through
which the student customarily passes to a more
particular and laborious study of his profession,
yet much time and labour are undoubtedly af-
terwards thrown away, for want of due method
in taking up the topics of which he has only ex-
hibited the outline; and however valuable his
work as an induction to English law, it would
certainly prove more pleasing and more profita-
ble to him who had previously mastered the pe-
culiarities of the feudal institutions from which
it arose, and of which the nature of his plan al-
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lowed but a brief and general notice. It was the
design of the author, in the folowing Course of
Legal Study, to reclaim the time and labour thus
often and unprofitably expended, by selecting
what was valuable in legal learning, and so ar-
ranging, as best to adapt it to the complete and
ready comprehension of the student. ‘

The value of method is, we acknowledge, a
trite topic of dissertation; but in the inquiries of
the American law student this method becomes
indispensable: where the ideas and language are
remote from those of common life; where the
terms are, in an especial degree, peculiar to the
science, and of various and singular derivation;
and where the body of forms, as well as princi-
ples, depends, to a very great extent, on institu-
tions and systems which have long since passed
away. Instead of bewildering himself in works
which presuppose a knowledge of these changes,
and a familiarity with these terms, the student
should descend to institutionary treatises; ex-
amine the earliest history of the people whose
law is his study; detect this in its elements; trace
it through all the modifications which time, cir-
cumstance, and modes of thinking produce; dis-
cover the origin and reasons of the seemingly
unmeaning forms with which it is environed; and
thus proceed gradually, but with smoothness and
certainty, over difficulties otherwise insuperable,
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and to the understanding of peculiarities other-
wise inexplicable.

The common law of England, which forms the
great body of our own law, has its principal foun-
dation in the feudal institutions. After acquiring
the general principles of morals and politics, the
next step is, therefore, to inquire minutely into
these; and, after examining how far they were
mingled, in the law of England, with a portion of
of the old Saxon constitutions, to pursue them :
through all the successive alterations which re- |
sulted from a change of men’s opinions in mat-
ters of religion, government, or commerce: in
this investigation the authors recommended under
the second title will be the best guides. The stu-
dent may then contemplate these revolutions
more nearly and critically in his consideration of
the doctrine of Real and Personal Rights, and
their respective Remedies, (Which two titles com-
prehend the great body of the English common
law,) and of the law which obtains in the courts
of Equity; which last, together with the Lex Mer-
catoria, and the Law of Crimes and Punishments,
are only great branches or divisions of the gene-
ral law of England. Next succeeds the Law of
Nations, followed by the Maritime and Admiralty
Law, which is connected with the National Law -
on the one hand, and with the next title, the Ro-
man Civil Law (from which it draws most of its

[N
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principles and procedures, and which conse-
quently becomes of importance to the English
lawyer,) on the other. Thus, master of English
jurisprudence, the student may proceed to in-
quire in what points it is altered or modified in
the Constitution and Laws of the United States,
or in those of the respective States, particularly
his own; and having fortified his mind with the
principles of political economy, and borne these
with him in his review of the natural and politi-
cal resources of his own country, (a study essen-
tial in a nation where the lawyer and politician
are so frequently combined,) should close his
studious career with some attention to rhetoric
and oratory. '

Notwithstanding the seemingly great extent
of this course, (and certainly we cannot flatter
the student with the hope of mastering it with
the degree and kind of attention which is usually
bestowed on it,) let him not be discouraged.
What necessarily proves difficult to the desul-
tory and immethodical reader, who comes to his
books in the intervals of idleness or dissipation
only, and resumes with reluctance what is wil-
lingly abandoned on the first call of pleasure, or
the first apology for relaxation, may, by a tem-
porary exertion of method and atteation, be con-
verted first into a habit, and eventually into a
pleasure,

4
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Study and résearch are not without their at-
tractions: the mere exertion of mind is produc-
tive of pleasure, when the difficulties are not
conceived too formidable, or too numerous, and
the student does not advance to the investigation,
hopeless of success, or unfurnished with the
means, and ignorant of the sources of informa-
tion. In short we conceive, that to an intellect
of ordinary capacity, the Law, instead of that
guise of difficulty and perplexity in which it for
the most part appears, would assume no small
degree of interest, and offer no inconsiderable
gratification, were the student initiated, so to
speak, in its geography; were he instructed in
the nice connexions and dependenicies which
unite its many minute divisions, and conduct
him naturally and easily from one topic to an-
other, instead of being set down in the first in-
stance in the midst of difficulties of which he has
had no previous explanation, and of which he
knows not whither to apply for a solution. These
minute connexions, this natural order and ar-
rangement, it was the aim -of the author (in
which he hopes to have succeeded in some im-
perfect degree,) to exhibit in the following pa-
ges.

As the law of England is not a fabric begun
and completed by a single legislator, nor has
ever been digested by authority which had the
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power tglop it excrescences, and reduce it to
symmetry, its forms will often seem absurd and
complicated, its modes of redress, (in theory at
least,) circuitous, and its distinctions, in some
few cases, unfounded or unjust. But however
it may be wanting somewhat in unity and regu-
larity, it possesses an interest of a higher des.
cription, Its history is the:history of. the man-
ners and opinions of a people advancing from
barbarity, through many modes of thinking, under
the impulse of many circumstances, some of a
temporary, and particular, and others of a more
general and durable influence, to a high degree
of civil and pelitical liberty, of physical and in-
tellectual improvement. In all the grand revo-
lutions of the law is to he discovered, not the
variations arising, from aecident, or the contra-
diction of :individual opinion in its makers and
interpreters, but the gradual expansion of men’s
minds on the subjects most allied to their felicity
a8 men, and, their freedom- as citizens. In the
authors who have delineated these changes, (and
some of whom will be found enumerated under
the second title of our course,) the reader will
discover how these revolutions of opinion, as
reparded: the relations of monarch and subject,
the ends of - soviety, the pursuits and avocations
of life, have changed also the law in the points
of tenures, the alienation of property, the suc-
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cession to inhiretanas, &c; and in his investiga-
tion of the origin ‘of the various modes of con-
veyance, besides detecting the science of these
seemingly awkward and irrational formulas, will
have occasion to observe that even the supersti-
‘tions of mankind have sometimes conduced to
their benefit, and how ineffectual are the pro-
visions of legislatures, when popular prejudice
and ingenuity once combine to elude them.
Thus viewed in reference to the principles which
caused them, the progressive alterations of the
law become subjects of entertaining' contempla-
tion: from the dry detail of legal rules and max-
ims, their exceptions and modifications; from
that multifarious mass, which would seem only
calculated to distract attention, and overburden
memory, may be elicited an interest to accom-
pany and animate us in every path of laborious
. inquiry.

‘In this kind of investigation the study of the
English historians will prove an important as-
sistance, as well as an agreeable relaxation. In
‘the Appendixes of Hume, and in some other
parts of his work, which will be found designated
in their proper place, are some of the most va-
luable, and, to our apprehension, after all the
cavils and controversies of party, some of the
most just and impartial disquisitions, on the rise
-and progress of the English constitution and Iib-
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erties, and of ‘the. revolutions of dpinion condu-
cing thereto; ‘which, .as we have noticed before,
have exerted also, in . many important particulars,
a material influence on the law. Indeed the whole
of that elegant and philosophical production de-
serves to be the manual of every scientific stu-
dent of English jurisprudence.

But with all the aids which the student may
derive from his adherence to method, he will
nevertheless sometimes encounter a principle, a
rule, a distinction, a form, or a term, which his
previous reading may not have enabled him to
understand, and which no legal friend is at hand
to explain: in this case, whatever a Law Dictio-
nary is insufficient to elucidate, should be care-
fully and orderly noted down in the manner
hereafter explained.* The student who aban-
dons a subject without understanding it, is like
2 commander who leaves an enemy in his reat:
ke advances without the cheering certainty of
being fully master of the road over which he has
travelled, and most generally finds the difficulty
which he has left without overcoming, start up
in the course of his progress in a hundred diffe-
rent shapes, and a hundred different subjects, to
harass and perplex him. But as he cannot always
remove every obstacle in his course, he may at

% Vide observations on note-books. at the end of the work.

5
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“least know his weak points. Lord Coke has en.
couraged his reader by saying, “that although

he may not at any one time reach the meaning
~of his author; yet at some other time, and im
_some other place, his doubts will be cleared;” a
.remark which mest of his readers have found

not a little consolatory, and which they are often
- happy to take for granted. But however it may

"be true that most of the student’s doubts and

perplexities vanish on .a farther acquaintance
with his subject, it is not impossible that some
of them may remain; and it would eertainly be
:well, had he some regular memorial or record
.of them, by refering to which he might either be
.assured of his advancement, or informed of his

deficiencies. Another method which we have
found of service both for the distinct understan-

ding, and faithful retention of any long and va-
rious work, (as for example, Blackstone’s Com-
mentaries, or Rutherforth’s Institutes,) is for the
student to make a written analysis of it; the ad-
vantage of which is, not merely the readiness
with which any topic may be refered to, or the
general idea it affords of the scope and arrange-
ment of the work, but the call which it makes
on the analytical and synthetical powers, and the
vivid impression left on the mind from this joint
operation of reason and memory.
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Such as are destined for any of the liberal
professions, and particularly for the law, shoald
previously treasure up a fund of general and di-
versified knowledge; thus acquiring information
on subjects which the study.-of their professien
will seldom permit. to be extensively and mi-
nutely inquired into afterwards, and at the same
time framing their minds to habits of research
and diligence. 'This is not, however, designed
to exclude altogether the study of other scien-
ces, or of polite literature, contemporaneously
with that of law: the most indefatigable student
has, either from external circumstances, or from
mental- exhaustion, many intervals of time in
which he revolts from his immediate pursuit,
though he would gladly fill them with less labo-
rious avocations. The mind is unwilling to be
for ever contending with difficulty, or exerted
to the full measure of its strength: the most dili-
gent require some relaxation of employment,
some change to diversify the rugged track of
investigation. 'The author of the Spirit of Laws
Wwas accustomed to unbend his mind, in the mo-
ments stolen from the composition of that work,
by the perusal of the Arabian Tales. The stu-
dent who desires to economise time, should
therefore indulge- these variations of the intel-
lectual appetite; and tempt this mental satiety
with every modification with which genius has
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adorned Hterature, or disguised the harshiress of
soience.’

The title Political Econamy,'und the several
Auriliary Subjects, in the fellowing Course, as
they do not require to be taken up in a certain
arranzement, in order to be properly understood,
may be studied at the same time with those of 2
more abstruse and difficult character: too great
a variety would withdraw the attention from #ts
gzrand and legitimate object, but a moderate d&-
versity of the student’s pursuits will relieve mo-
notony, and eliven that langour which 1s the in-
cvitable consequence of a single study.

At the same time there is nothing which we
more earnestly inculcate on every tyro in law,
than to observe scrupulously the hours which he
has allotted to the study of his profession. What-
ever may be the temptations of other and more
pleasing literary pursuits, or whatever the allure-
ments of idleness or pleasure, this should be a
permanent object from which his attention should
never be long diverted. In all studious enterpri-
ses, (if we may be allowed the phrase,) he will
he found to proceed on a very erroneous plan,
who thinks to make the extraordinary efforts of
to-morrow supply the deficiencies of to-day. The
mind which contemplates with pleasure a short
exertion of its powers, which, though it must be
regularly made, will, it knows, be regularly re-
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lieved by the period for relaxation or for rest, is
apt to shrink from the long and uninterrupted
exertion which the:student often imposes on
himself by way of compensation for past indo-
lence. . It will, therefore, diminish his toil, as
much as it will advance his progress, to-allot to
every day its just labour, and to;perform this
with all the scrupulosity which 'circumstances
will permit. If, howevey, accident has deranged
his plan, or idleness and dissipation have made
inroads into the seasons set apart for study, we
would warn him against the common mistake
of neglecting to employ the fragments of time
thus produced, in the expectation and design
of more methodical exertion for the morrow.
How much might be gained by the studious oc-
cupation of the moments thus idly and unpro-
fitably thrown away, is incredible to those who
have never calculated the days, the weeks, and
months, to which they rapidly amount. He
that would not experience the vain regret of
misemployed days, “must learn, therefore, to
know the present value of single minutes, and
endeavour to let no particle of time fall use-
less to the ground.”* Whoever pursues a con-
trary plan will forever find something to break
that continuity of exertion, in looking forward to

*Rambler.
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whieh:he solaces himself for his present supine-
ness; and at the expiration of the period allotted
for the completion of his legal apprenticeship,
will generally find a mighty waste of time to have
proceeded from the trivial value he attached to
its fragments.

The sedentary and the studious have, indeed,
to contend with obstacles peculiar, to themselves.

Secluded of necessity, for the larger portion of

their time, from the business and bustle of men,
their ideas insensibly assume a monotonous cha-
racter, and, receiving little ventilation from the
constant current of novelties which refresh those
who are engaged in active and crowded scenes,
are apt to stagnate into langour and melancholy.
It is little wonderful that intellectual exertioh
should become irksome, when thus accompanied
by despondency; and that the student should find
the lapse to indolence and relaxation so easy, and
the return to his solitary avocations so painful; a
painfulness most generally augmented by a con-
sciousness of the neglect of duty, which he is
happy to drown in the pleasures or bustle of so-
ciety, rather than brood over in the stillness of
his study. Instead of attempting to remedy this
tendency by total seclusion, it is better to-indulge
it with moderation; and to mingle business and
pleasure in those proper proportions, which will
equally prevent the fatigue of too much exer-
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tion, - and- the satiety of too much enjoyinent.
Hermits, ‘whether in religion or in’literatiré,
have: generally found their scheme of -éxclusive
and solitary devotion to 4 single pursiit, to fssue
in lassitude and in indolence. But with this 0¢-
casional relaxation from society; with the exdet
and uniform attention, and the strict economy in
the occupation of time, which we have recom.
mended; together with the facilities which we
flatter ourselves will be afforded by the methodi-
cal arrangement attempted in the Course which
we respeetfully submit to the student; and -the
interest which we have endeavoured to shew
may be extracted in no inconsiderable degree
even from:the singularities and perplexities of
law; the study of this important and useful pro-
fession, instead of a revolting task, will be found
an interesting employment, with which to fill up
those portions of life, which he, who knows his
own happiness, will be sedulous to devote. to
business, in order to the more exquisite enJoy-
ment of the remainder.

Wz doubt not but that this little work is
yet susceptible of considerable improvement, al-
though it has certainly received no inconsidera-
ble portion of our attention: but as the subject
is, we may say, entirely new, we cannot presume
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that a figst. attempt at a regular and methodical
treatise can, be free from errors either of inser:
tion or omjssion. The few productions which
have: appgared, under a somewhat similar title,
have in fact been essentially of a different char-
acter; in.most instances mentioning but, a few
books, and those. almost universally known,;and,
uniformly read: the subjects discussed in them,
sometimes with an able pen, being too. gemeral
in their pature to be of particular utility tp those
to whom they are; addressed, and not unfre-
quently so much so as tp he of equal benefit to
the students of any profession. - .~ -
Oug:object in the following Couyse, is to pro-
duce;a learned and accomplished lawyer. ‘We
have selected with our best judgment, from an
infinitude of works, and have, in ne instance, re-
commended a single work, or even chapter, or
page, which could with propriety have been omit-
ted. The Course, we acknowledge, is extensive,
but can be accomplished, we compute, in six
years, making every allowance for other neces-
sary reading. This may appear to some a very
long period; but the student should bear in mind
the extent, difficulty, and importance of the sci-
ence, and how necessary it is to treasure up an
ample fund of knowledge before he becomes en-
gaged in practice, after which he will scarce be
able to pursue any study with perseverance or
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method. We find in the third Henry’s reign
that mine years were considered as the period of
the tegal novitiate, since which time, although
the science has been much simplified, it has also
been much enlarged. We are -aware that there
are circumstances, such a8 a too advanced age,
pecuniary necessity, &c. which may render the
prosecwtion of our entire Course impracticable,
ot feast as preliminary to practice; and there ave,
ne doubt, some young men, who, though they
may be affected by neither of these circamstan-
ces, have neot sufficient industry or zeal to under-
take so extensive a ‘Course: in order, therefore,
to avoid all objection or cavil on this point, and
to render our endeavours as generally useful and
acceptable as possible, we have designated by the
letter E. such books, &c. as may be ejected from
the Course by such as may not have it in their
power to embrace the whole: the remainder, ac-
cording to our best calculation on such a subject,
vill require about four years. Let it not, how-
ever, be supposed that what we have thus desig-
nated is to be at a future period disregarded: we
deemed the whole so highly valuable that the
selection became difficult: we therefore urge all,
who have it in their power, to study the entire -
course, under the full persuasion that, if they
have read with attention and understanding, they
ay engage in their professional career with con-
7
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fidence of uninterrupted success; and on those
who, from necessity, adopt the shorter course,
we enjoin, as far as may be practicable, an unin-
terrupted continuance of their studies after they
have engaged in practice; as the first year or two
thereafter. are generally but little occupied by
business.

This plan is adviseable, as studious habits, if
once from any cause abandoned, are not easily
regained; but, on the other hand, it requires at
this time much caution, lest a zeal for study
should occasion them to neglect the interests of
the few clients they may have. '

BALTIMORE, DECEMBER, 1816.



'A COURSE

OF

LEGAL STUDY.

“Qui studet optatam cursd contingere metam,
Multa tulit, fecitque puer, sudavit et alsit.”......HOR. ART. POET.

LAW, in its most comprehensive signification, is
that system of rules to which the intellectual and phy-
sical worlds are subjected; either by God their creator,
orby man; by which the existence, rest, motion, and
conduct of all created and uncreated entities are regu-
lated, and on the due observance of which their being
or happiness depends. .

Law, as applied to human conduct generally, SIgm-
fies that body of rules established for the regulation of
human economy, whether national or individual; dic-
tated to us by the light of nature, or by revelation; or
prescribed by human superiours for individual obser-
vance; or ordained by the consent, express or implied,
of sovereign states, for the guidance of international
conduct; and to which those respectively, to whom
the rules are directed, are obliged to make thwir ac-
tiens conformable.
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Law, or “The Laiw,” is an abstract term, and asa
genus means nothing more than the totality of indivi-
dual laws contemplated as one body, without reference
either to their origin or application. In this point of
view, it is a mere fictitious entity.

Law in the concrete signifies a rule of action and,
according to the subject of its application, admits of
numerous divisions.

Law in the concrete, as it prescribes rules of human
conduct, may be. advantageously studied under the
following titles or divisions, which we présume will be
found to embrace as much of this widely extended
science as an individual should aspire to attain; and in
its prosecution we would advise the student to take up
the subjects in the order in which we have arranged
them, both in the general and particular syllabus, sub-
ject, however, to the qualifications contained in our

. Introduction.

GENERAL SYLLABUS.

I MorAL AND PoriTicAL PHILOSOPHY.
II. Tue ELeEMENTARY AND CoNsSTITUTIONAL PRIN-
ciPLES OF THE MuniciraL Law orF Ene-
LAND: AND HEREIN;
1sT. OF THE FEuDAL LAW.
2p. Tee INsTiTUTES OF THE MUNIGI-
PAL LAW GENERALLY.
3p. OF THE ORIGIN AND PROGRESS OF
THE Common Law.
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III. Taee Law or ReAL Ricats ANp ReaL Re-
MEDIES, »
IV. Tee Law or PersoNaL Rieuts aAxp PER-
soNAL RemEDIES. '
V. Tar Eaw or Equrry. ' .
- VI. Tae Lex MERCATORIA.
VIL Tue Law oF CriMES AND PUNISHMENTS.
VIII. Tee Law oF NAFIONs.
IX. Tue MARITIME AND ADMIRALTY LaAw.
X. Tae CiviL or RoMaN Law.
XE. Tae Conerrrurion AND Laws of TaE Uni-
TED STATES OF AMERICA.
XII. Tue CoNsSTITUTION AND LAWS OF THE SEV-
RRAL STATES OF THR UNION. .
XIII. PoriticaL EcoNomy.

AUXILIARY SUBJECTS:

tst. Tue GEeocrAPHY, NATURAL, CrviL AND Po-
LiticAL HisTory oF THE UNITED STATES.

2. Forensick ELOQUENCE AND OrATORY.

30. LecaL BiogrApuy AND BiBrLIoGRAPHY.

41H. PRoFEssiéNAL DEPORTMENT.
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PARTICULAR SYLLABUS.

' TITLE I.

“Na,tura enim Juns explxcanda. est nobxu, eaque ab hominis
repetenda naturd.” 0I0. DE LEG, LIB. I, C. V.

MORAL AND POLITICAL PHILOSOPHY.

ist. The Bible. (Note1.)

E. 2d. Cicero’s Offices. (Note 2.)
E. 8d. Seneca’s Morals. (Nofe 38.)
E. 4th. Xenophon’s Memorabilia Socratis.
(Note 4.)
E. 5th. Aristotle’s Ethics, Gillies’s translation.
© (Note5.)

6th. Beattie’s Elements of Moral Science,
" the following titles:
‘tst. “Psychology.” _ -
2d. “Natural Theology.” i(Note 6.)
3d. “Moral Philosophy.”
" wth. Paley’s Moral and Political Philosophy,
the first five Books. (Nofe7.)
8th. Locke’s Essay concerning Human Un-
derstanding; (especial attention to
be paid to the following chapters:)
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“Of Identity and Diversity. ”% BOOK II.
“Of Moral Relations.” C. 28, 29.
“Of Words.” Book iii. (the whole.)
“Of Maxims.” chap. 7th. :
“Of Probability.” chap. 15th.
“Of the Degrees of Assent.”| =
chap. 16th. (ROOKIV.
“Of Reason.” chap. 17th.
“Of Errour.” chap. 20th. | '
9th. Smith’s Theory of Moral Sentlments,
(particular attention to be paid to
part iv. “Of the Systems of Moral
Philosophy.”)
j10th. Reid’s Essays on the Powers of the
Human Mind; (particular attention
to be paid to the following Essays:)
Essay i. “Preliminary.” Vol. 1st.
Essay vi. “Of Judgment.” Vol. 2d.
Essay vii. “Of Reasoning.” Vol. 2d.
- Essay iii. “Of the Rational Principles
of Action.” Vol. 3d. Part 8d.
Essay iv, “Of the Liberty of Moral
Agents.” Vol. 8d. Part 3d.
Essay v. “Of Morals.” Vol. 3d. Part 3d,
(Note 8.)
| 44th. Paley’s Moral and Political Philoso-
phy, (the 6th Book.)*

* Vide note 7 on Tiﬂe I,
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18th. Beattie’s Elements of Moral Science.
“Of Politicks.” '

13th. Burlamaqui’s Institutes of Natural and
Political Law. (Note 9.)

14th, Rutherforth’s Institutes.” (Nofe 10.)

15th. Bentham’s Introduction to the Princi-

| ples of Morals and Legislation; the
first eleven chapters.* -

16th. Aristotle’s Politicks.t (Note 11.)

17th. Montesquien’s Spirit of Laws; particu-
lar attention to be paid to the 2Sth,
80th, and 31st books, for the reasons
assigned in note 2, to the second Ti-
tle of this work. (Nute 1%2.)

48th. Count de Cataneo’s Source, Strength,

and True Spirit of Laws, in which
. the errours and defects of M. de
Montesquieu are pointed out and
considered. (Note 18.)
19th. The following select chapters in Gro-
tius, “On the Rights of War and
Peace.” (Nole 14.)
1st. The Preliminary Discourse.
2d. The 5th chap. of the 2d book
entitled, “Of the Original Ac-
quisition of a right over Per-
sons;” “of the right of Parents;”
“of Marriage;” “of.Societies;”

* Vide note 2 to Title VII. + Vide note 5 to this Title.
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“of the right over Subjects;”
“of Slaves.” .
3d, The 7th ch. entitled “Of Acqui-
sitions by virtue of some Law,”
and “of Suceession to the Es-
- tate and Effects of an Intestate.”
4th. The 9th chap. “When Juris-
- diction and Property cease.”
5th. The 11th ch. “Of Promises.”
6th. The 12th ch. “Of Contracts.”
7th. The 16th chap. “Of Interpre-
tation.”
20th. The following select chaptersin Puf-
fendorf, on the Law of Nature and
Nations. (Note 14.)
1st. “Of the Certainty of -
Moral Science.” ch. vii.
2d. “Of Law in general.”
chap. vi.
3d. “Of the Qualities of
Moral Actions,” ch.vii. _
4th “Of the Law of Na-
g Book 1I.

rBook I

ture in general,” ¢h. iii.
“Of Self-Defence.*ch. v. :
5th. «“Of Ministers in general,” &c.
chap. ix. book. iii.
6th.* «Of an Qath.,’ ch. ii. book iv.

* It will not be premature for the student in this place, to
read the celebrated. case of Omicund v. Barker: Atkyns’ Re-
ports, p. 21.
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7th. «Of Price.” chap. i. 7
sth. “Of Bartering, Buying,
and Selling.”. chap. v.
- gth. “Of Renting and Hir- LBook V.
ing.” chap. vi.
10th. “Of Partnership.” |
chap. viii. - - J
11th. “Of the Master’s Authority,” &c. ‘
chap. iii. book vi. -
12th. “Of the Parts of Sove-
lBook VIL

reignty,” &c. chap. iv.
13th. “Of the Forms of Com-
monwealths.” chap. v. |
14th. “Of the Power to di-
rect .the Actions of the] |
Subject.” chap. i. rBook VIIL
J

15th. “How Subjection
ceases.” chap. xi.

NOTES ON THE FIRST TITLE.

-(Note 1.) Tae BisLe. The Bible forms a very
natural introduction to this Course, as recording a
form of government and law originating in the great
legislator of the universe; whose pleasure it was to
enjoin, by a direct communication of his will, those
duties, and declare those obligations which, when
by reasoning on the nature and relations of man, we
have concluded to be such, we consider as the dic-
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tates of the law of nature. 'These -ordinances also,
which were not designed to be of universal authority,
but only ta regulate the polity of the.particular people
to whom they were delivered, should however be mi-
nutely known; as they are, in many instances, the
foundation of the law, and the clue to the contro-
versies of the Canonists. ‘

The Bible is valuable also in two other pomts of
light: it affords the only authentick history of the origin
and multiplication of mankind; and by exhibiting the .
.actual manner in which society was generated, and
communities were formed, offers the best theory of the
social compact; a point on which there has been no
small misconception. Its historical parts will tend to
shew with great probability, that those general princi-
ples of morals prevalent amongst the rudest and most
unlettered nations, and which have perhaps been too
hastily attributed to the efforts of natural reason, are
more rationally to be ascribed to direct revelation, and
will appear, with all the errours and impurities which
time, situation, and the proclivity to corruption may
have produced, to have been the broken glimpses of a
fuller and clearer light, originally radiated directly
from heaven. These remarks apply of course chiefly
to those portions of the Bible connected with the ori-
gin and polity of the Jews.

The purity and sublimity of the morals of the Bible .
have at no time and in no country been questioned; it
is the foundation of the common law of every chris-
tian nation. 'The christian religion is a part of the
law of the land, and, as such, should certainly receive
no inconsiderable portion of the lawyer’s attention. In
vain do we look among the writings of the ancient phi-
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losophers for a system of moral law comparable with
that of the Bible. How meagre and lifeless are the
“Ethicks” of Aristotle, the <Morals” of Seneca, the
¢Memorabilia’” of Xenophon, or the «Offices”’ of Ci-
cero, compared with it. “From the Bible,”” says Soame
Jenyns, “may be collected a system of ethicks, in which
every moral precept founded on reason, is carried to
-a higher degree of purity and perfection than in any
other of the wisest philosopers of preceding ages.
Every moral precept founded on false principles, is
totally omitted, and many new precepts added, partices
larly corresponding with the new object of this reld
gion.” 2
So also Mr. Locke remarks, that in morality there
have been books enough written, both by ancient and
modern philosephers, but that the morality of the Gos-
pel so exceeds them all, that to give a man a complete
knowledge of genuine morality, he would send him o
other book but the Testament. These opinions are
zealously correborated by sir William Jones, who
thus expresses himself. ¢TI have carefully and regu-
larly perused these Holy Scriptures, and am of opinion
that the volume, independently of its divine origin,
contains more sublimity, purer movality, more impor-
tant history, and finer strains of eloguence, than can be
collected from any other book, in whatever language it
may have been written.”” On another occasion he re-
peats, with but a slight variation, the same opinion.
T cannot,” says he, ‘“refrain from adding, that the
collection of tracts, which we call from their excel-
lence the Scriptures, contain, independently of a di-
vine origin, more true sublimity, more exquisite beauty,
purer morality, more important history, and finer strains
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both of poetry and eloquence, than could be collected,
within the same compass, from all the other books that
were ever composed in any age or in any idiom.”
“The two parts of which the Scriptures consist,” con-
tinnes this distinguished writer, “are connected by a
chain of compositions, which bear no resemblance in
form or style to any that can be produced from the
stores of Grecian, Indian, Persian, or even Arabian
learning. 'The antiquity of those compositions no
nan doubts, and the unrestrained application of ther
loevents long subsequent to their publication, is a solid
gound of belief that they are genuine composrtmns,
ud consequently inspired.”

* If treatises on morals should be the ﬁrst which are
Placed in the hands of the stadent, and the structure
of his legal education be raised on the broad and selid
foundation of ethicks, what book so proper to be
thoronghly studied with this view, as the Bible?

But the religion and morals of the Scriptures by no
means constitute the only claim which this inestimable
volume possesses on the earnest attention of the legal
student, There is much law in it, and a great deal
which sheds more than a glimmering light on a variety
of legal topicks. Political science is certainly indebted
to it for an accurate account of the origin of society,
gwernment, and property. 'The subjects of marriage,
the alienation of property inter vivos, its acquisition
by inkeritance and bequest, the obligation of an oath,
the relations of governor and governed, of master and
servant, husband and wife, the nature and punishment
of a variety of crimes and offences, as murder, theft,
sdultery, incest, polygamy, &c., the grounds of di-
vorce, &c. &c., still receive 1llustratmns from this co-
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pious source; and this high autherity is often appealed
to by legal writers, either as decisive or argumenta-
tive of their doctrines.

The eloquence and sublimity of the style of the Bi-
ble entitle it to the particular attention of all who are
designed for publick speaking: for under the head of
Eloquence, in this Course, surely no book has so fair
a claim to insertion. The infinite variety of topicks,
as history, biography, law, politicks, ethicks, poetry,
&c., necessarily produce a great diversity of style.
Does any history narrate events so grand and interest-
ing, and consequently so well suited for sublimity of
expression and manner, as the book of Genesis? In
the book of Exodus we have, in appropriate language,
detailed to us the astonishing wonders effected by the
Almighty for the rescue of the Israelites from the se-
verity . of Egyptian bondage. In Leviticus, JVum-
bers, and Deuteronomy, we have the ritual, moral, and
civil law of the Jews, The book of Joshua unfolds
the progress of the Israelites till their establishmeat
in the land of promise; the books of Judges, Samuel,
Kings, Chronicles, Exra, Nehemiah, are chiefly his-
torical. 'Where, among uninspired authors, do we
find a work so replete with the most affecting and in-
teresting tales, narrated in a style of singular perspi-
cuity, and often of wonderful eloquence: the stories of
Abraham’s intended sacrifice of his son, Joseph and
his brethren, Sampson and the Philistines, Jeptha and
his daughter, and of Esther, are of unrivalled excel-
lence; and the biographies of Job and David are no
less interesting than sublime and instructive. In the
peetry of the Bible there is great variety: didactick,
lyrick, elegiack and pastoral: as an instance of the first
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we have the book of Proverbs. The book of Psalms
affords us an example of the second; of elegiack poe-
try there are many specimens, as David’s lamentations
over Jonathan, and the Lamentations of Jeremiah,
which Dr. Blair is inclined to consider as the most per-
fect model of this species of composition in the whole
world; and as an instance of pastoral poetry, we have
the Song of Solomon. '

In sublimity the Scriptures infinitely surpass every
other composition. Isaiah is “without exception,”
ays Dr. Blair, ¢the most sublime of all poets; and
the book of Job is not only equal to that of any other
of the sacred writings, but is superiour to them, Isaiah
tlone excepted.”

Burgh, in his “Dignity of Human Nature,” de-
duces an argument for the divinity of the Scriptures
from their sublimity. ¢The loftiest passage,’”’ remarks-
this sensible writer, ¢in the most sublime of all hkuman
productions, is the beginning of the eighth book of
Homer’s Tliad. There the greatest of all human ima-
ginations labours to describe, not a hero, but a God;
notan inferiour but the supreme God; not to shew his
superiority to mertals, but to the heavenly powers;
ad not to one, but to them all united. The follow-
ing is a verbal translation of it.”

“The saffron coloured morning was spread over
the whole earth; and Jupiter, rejoicing in his thun-
ler, held an assembly of the gods upon the highest
top of the many-headed Olympus. He himself made
o speech to them, and all the gods together listened.

Hear me, all ye gods, and all ye goddesses, that I
may say what my soul in my breast commands. Let
not, therefore, any female deity, or any male, endea-
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vour to break throwgh my word; but ol consent to-
gether, that I may most quickly perform these works.
Whomsaever, therefore, of the gods I shall wnder-
stand to have gone by himself, and of his own accord,
ta give assistance either to the Trojans or the Greeks,
ke shall return to Olympus shamefylly wounded; or X
will throw him, seized by me, into dark hell, very far
off, whither the most deep abyss is under the earth;
whither there are iron gates and a brazen threshold,
as far within hell, as beaven is distant from the earth.
He will then know, by how much T am the most pow-

erful of all the gods. But come, try, O ye gods,
that ye may all see. Hang down the golden chain
Jrom heaven, hang upon it all ye gods, and all ye

goddesses; but ye shall not be able to draw from.

heaven to the ground Jupiter, the great counsellor,
though ye strive ever so much. But when I after-
wards shall be willing to draw, I shall lift both the
earth itself, and the sea itself. Then I shall bind
the chain round the top of Olympus, and they shall
all kang aloft. For as much am I above gods and
above men.”

. “With this most masterly passage,” continues
Burgh, ‘of the greatest master of the sublime of all

antiquity; the writer who probably had the greatest

natural and acquired advantages of any mortal for
perfecting a genius; let the following verbal transla-

tion of a passage from writings penned by ome

brought up a shepherd, and in a country where

learning was not thought of, be compared, that the

difference may appear. In this comparison, I know

of no unfair advantage given the inspired writer: for -

both fragments are literally translated; and if the cri-
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ticks are right, the Hebrew original is verse, as well
a8 the Greek.

“0 Lord, my God, thow art very great! Thou
art clothed with honour and majesty! Who coverest
thyself with light as with a garment: who stretchest
ouf the heavens like a canopy. W ho layest the beams
of kis chambers in the waters: 1who maketh the clouds
kis chariots: who walketh upon the wings of the wind.
Who maketh his angels spirits; his ministers a flame
of fire.  Who laid the foundation of the earth, that
it should not be moved Jor ever. Thou coveredest it
with the deep, as with a garment: the waters stood
thove the mountains. At thy rebuke they fled; at the
wice gf thy thunder they hasted away. They go up
by the mountains; they go down by the vallies unto
the place thou hast founded for them. Thou hast set
8 bound, that they may not pass over; that they turn
mot again to cover the earth.

%0 Lord, how manifold are thy works! In wisdom
hast thow made them all. The earth is full of thy
riches. So is the grealt ard wide sea, wherein are
creatures innumerable, both small and great. There
gothe ships. 'There is that Leviathan, which thou
hast made to play therein. These all wait upon thee,
that thou mayest give them their food in due season.
That thou givest them they gather. Thou openest
thy hand: they are filled with good. 'Thou hidest
thy face; they are troubled. They die, and return to
their dugt. Thou sendest forth thy spirit; they are
created; and thou renewest the face of the earth.

- The glory of the Lord shall endure forever. The

Iﬂﬂl shall vejoice in his works. He looketh on the
vorth, and it trembleth. He toucheth the hills; qnd
9
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they smoke. I will sing unto the Lord as long as 1
live. I will sing praise unto my God, while I have
my being.”

All comment on the comparative merit of these pas-
sages is superfluous.

In the morals of the New Testament we have the
fulness of light, the radiance of divine truth. 'The
history of Christ and his apostles is in the highest
degree interesting, and the style exceedingly fine.
The parables of our divine master, for ease, simpli-
city,-and aptness, have never been equalled; finally,
this, in common with the Old Testament, contains
more of the utile et dulce than any other composition.

‘We have heen thus particular on the subject of the
utility of the Bible to the lawyer, from a deep convic-
tion that its morality, history, and law cannot fail ef
being eminently serviceable to him; from our obser-
vation that young lawyers frequently read any other
book but this; and lastly from the fact, that nearly
all the distingunished lawyers with whom we have been
personally, or through the medium of books, or other-
wise acquainted, have not only professed the highest
veneration for biblical learning, but were themselves
considerably versed init. 'We make no apelogy for the
length of this note, nor for any matter in it which
may be conceived not strictly within the design of
this volume. The Bible may be allowed to form an
exception; for upon no occasion, where it is recom-
mended, can any matter be irrelevant which unfolds
its excellencies.

With respect to the mode of studying the Bible,
we would recommend a plain edition, without notes,
- to be read in the first instance: and subsequently
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an edition with annotations and good maps, two or
three chaptexs daily at a stated hour, if practicable,
throughout the year. o
(WNote 2.) Cicero’s Orrices. The <“Offices” . of
Cicero justly hold an elevated rank among the ethical
writings of heathen philosophers; and as a summary
of practical morals, may be perused with great advan-
tage by the christian reader. 'The moral system of
Cicero is chiefly founded on the doctrines_of the Ste-
icks, to the rigours of which, however, he was by no
means friendly; nor did he countenance:the douhts
and uncertainties of the Scepticks. In oppesition to
the Epicurean philosophy, he asserted the:existence
of a supreme being, and of a superintending provi-
dence. He maintained the immortality of the soul,
and the essential and immutable difference between
virtue and vice, 'This little volume is no doubt fa-
miliar to most classical scholars, as it is generally in
the course of academick tuition. Of this work there
are two English translations; one by L’Estrange,
and the other by Cockman, with a variety of valua-
ble notes. ‘
On the subject of tramslations, we shall perhaps
find it not easy to make ourselves understood. Whilst
we would anxiously caution the student against the
habit of generally reading translations, we would guard
him against that false and injurious contempt of them
inspired by an idle emulation of classical learning;
and which too often deters him from a perusal of any
other than their originals. Few young men read the
dead languages with that facility, without which a la-
berious perusal of all the Latin and Greek authors in
the original is an idle waste of time; and admitting
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them to read the languages with ease, to feel the beau-
ties, and enter into the spirit of what Quinctilian de-
nominates the simple style, it is but reasonable to sup-
pose that those who have devoted years te the critical
investigation of a particular author, have attained a
niore accurate knowledge of his meaning, than could
be acquired by even the very attentive comsideration
‘of minds engaged in a variety of other pursmits.
These translations, besides, are usually illustrated by

‘numerous annotations; and we see no reason why the |

tyro should insist on being his own pioneer, when he
has the choice of broad and secure avenues. Is it mot
irrational, because you have a torch, to refuse the

light of the sun? These observations apply chiefly to

‘a certain descnptlon of writers,— historical, didactiok,
and philosophical: but an occasional reference even to
‘these in the original is by no means ineligible.

Homer, Virgil, Horace, Juvenal, Martial, &c. the
orations of Demosthenes, Cicero, Is®us, Lysias, Isocra-
tes, &c. should be read chiefly in the original: batstill

who hesitates to read with pleasure Pope’s translation
of the Iliad and Odyssey? Or who would cenceive his

time mispent in occasionally perusing the transla-

tions of any of the ahove authors? Such works as the
excellent translations of Aristotle’s Ethicks and Poli-
ticks, by Gillies; of 'T'acitus, by Murphy; of Polybius,
by Hampton; Plato, by 'Taylor; Herodotus, by Beloe;
Plutarch, by Langhorne; Thucydides, by Smith;
should be read by legal students chiefly in their
translations, by all means occasionally perusing the

original, in order to catch the peculiar beauties of the
style. Enough of the ancient classical writings may

be read, principally, if not exclusively in the original,
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not only to occupy as much time as the legal student
can afferd to this species of reading, but to extend his
knowledge, and verse him in'the elegancies of their
respective tongues. 'The student then, even if he be
an excellent classical scholar, should hold good trans-
lations in high respect: And while some of these he
may be permitted to disregard in compliance with his
classical taste, or more often his classical pride, others
are in every respect, as valuable to him as their ori-
ginals, or are at least auxiliary to their complete un-
derstanding.

In regard to works on the subject of Civil Lasw,
while we would recommend translations, as well for
the facilities they afford to the student, as for the sake
of the iHustrations by which they are accompanied,
we would at the same time in most cases advise an
attentive perusal of the eriginals, as their language is
often peculiarly expressive, and their maxims, rules,
and definitions are full, comprehensive, and senten-
tious, scarce admitting of adequate translation. The
object of these remarks is to direct the student into
every path in which solid learning is to be easily ac-
quired: and if actuated by the same desire, he will
neither ‘wholly neglect nor entirely rely on transla-
tions,

(Wote 3.) Seneca’s MoraLs. Though the prin-
ciples of moral philosophy may be found more plain-
ly demonstrated and more orderly arranged in many
modern treatises than in Seneca, and other ancient
ethical writers whom we have recommended, it may
be agreeable and profitable to the student to see in
what light these matters were contemplated by ancient
moralists. He will find the sentiments of all ages on
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moral conduct to be nearly the same, however the

theories of philosophy may have varied; and in the
author under consideration, if he discovers no system-
atical arrangement, he will meet many of these terse
and condensed maxims of life and morals, which most
forcibly convey truth, and most readily impress them-
selves on the recollection; and which are of excellent
service to him, who in the practice of his profession
is oftener under the necessity of enforcing truth, than
of demonstrating it.

The translation, or the work entitled ¢Seneca’s
Morals by way of abstract” by sir Roger L’Estrange,
is in this country, we presume, better known than the
original. Sir Roger is strong in his commendation
of Seneca. “Newt to the Gospel itself,”’ says he &I
do look upon it as the most sovereign remedy against
the miseries of human nature; and I have ever found
it 80, in all the injuries and distresses of an unfortu.
nate life.”” So Lactantius holds, “That he who

would know all things, let him read Seneca; the most |

lively describer of publick vices and manners, and the
smartest reprehender of them.” He has been denomi-
nated the prince of erudition, and a man of excellent
wit and learning.* His style however has been very
generally censured: Caligula, if he be authority for
any thing, compares it to sand without lime, and
Quinctilian says that it is corrupt throughout. No
doubt the classical scholar will not often consult the
pages of Seneca for elegant and pure latinity, nor for

very rare and well arranged moral wisdom; but he |

may with confidence and pleasure resort to him for

* L’Estrange’s Seneca,
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sound ethicks, conveyed in a very sententious and pithy
manner, and, as was the custom of Bolingbroke, he
may frequently quote him “rather for the smartness of
expression, than the weight or newness of matter.”’*

(Mote4.) XeNoPHON’S MEMORABILIA. Mrs. Field-
ing’s' translation of this work is very highly and just-
ly esteemed.

(Note 5.) AristorLe’s Ernicks. The writings
of Aristotle, whom Suidas denominates the ¢Secreta-
ry of Nature,” and whom another philosopher styles
“Princeps Politicorum,” maintained, during many
centuries, an authority accorded to those of no other
man.

But whilst his admirers have been extravagant in
their eulogy, his opponents have been no less so in
their censures. 'While on the one hand we are in-
formed that he was ordained a special messenger to
prepare the way for divine revelation; that the myste-
ries of religion have been solved by his philosophys;
that his moral wisdom was from Solomon, and him-
self of the tribe of Benjamin; that he was (according
to Plato) the philosopher of truth, and styled by Ci-
tero a man of eloquence, unbounded learning, fertili-
ty and acuteness of invention, and fulness of thought;
we are, on the other hand, instructed that his writings
display a vain and verbose pretence of learning; that
they are too acromatick, and contain little else than a
wordy and unintelligible shew of occult learning; per-
plexing the intellect with metaphysical and sublimated
notions; leaving on the mind no definite impressions,
and finally, that until the mental vassalage to Aristo-

t Boling. Works, vol. 4. 165.
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telian philosophy was dissolved, intellect was at &
stand, and useful science at least stationary, if net
retrograde. 'The fact is that the truth, as is often the
case, lies in the middle of these extremes; and as we
have elsewhere stated, it is not for us to be enlisted
on either side of these scientifick and literary contests
and prejudices; our duty is to select from the writings
of all that which is really meritorious, and stamped
with the seal of good sense and sound philosophy.
We would recommend or pass by, without reference
to the fashion or idol of the day, and take for eur
motto, dmicus Plato, Amicus Socrates, sed megis
amica veritas.

The writings of this extraordinary man unquestion-
ably shew him to have been possessed of singular in-
_ tellectual vigour, happily and richly improved by the
learning of his age; and notwithstanding much may be
said against some of his writings, it would still net
be easy to say too much in praise of them generally.
As to the merit of the work here recommended, there
is at present not much diversity of opinion; in the books
on Ethicks and Politicks we find him luminous, satis-
factory and learned. To the exertions of Dr. Gillies
are we indebted for the revival of this valuable tres-
tise. 'Twice, in common with his other works, has it
been consigned to oblivion, and twice revived from its
undeserved obscurity. ¢The extraordinary and wun-
merited fate,” says Dr. Gillies, ¢of these writings,
while it excites the curiosity, must provoke the indig-
nation of every friend to science. Few of them were
published in his life time; the greater part nearly per-
ished through neglect; and the remainder have been so
grossly misapplied, that doubts have arisen whether
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their preservation ought to be regarded as a benefit.
Aristotle’s manuscripts and library were bequeathed
to Theophrastus, the most illustrious of his pupils.
Theophrastus again bequeathed them to his own scho-
lar Neleus, who carrying them to Scepsis, a city of the
ancient Troas, left them to his heirin the undistinguish-
ed mass of his property. The heirs of Neleus, men
ignorant of literature, and careless of books, totally
neglected the intellectual treasure, that had most un-
worthily devolved to them, until they heard that the
king of Pergamus, under whose dominion they lived;
was employing much attention and much research in
collecting a large library. With the caution incident
to the subjects of & despot, who often have recourse to
concealment in order to avoid robbery, they hid their
books under ground; and the writings of Aristotle, as’
well as the vast collection of materials from which they-
had been composed, thus remained in a subterranean
mansion for many generations, a prey to dampness and
to worms. At length they were released from their
prison, or rather raised from their graves, and sold for
a large sum to Apellicon of Athens, a lover of books,
rather than a scholar; through whose labour and ex-
pense the work of restoring Aristotle’s manuscripts,
though performed in the same city in which they had
been originally written, was very imperfectly executed.
What became of the original manuscript, we are not
informed; but the copy made for Apellicon was, toge-
ther with his whole library, seized by Sylla, the Ro-
man conqueror of Athens, and by him transmitted to
Rome. 'Tyrannion, a native of Amysus in Pontus,
procured the manuscript by paying court to Sylla’s li-
brarian, and communicated the use of it to Andronicus
10
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of Rhodes, who flourished as a philosopher at Rome,
in the time of Cicere and Pompey; and who, having
undertaken the task of arranging and correcting those
long injured writings, finally performed the duty of a
skilful editor.”*

'The work under consideration, with its sequel, the
treatise of Politicks, is unquestionably the most valua-
ble among his productions which have reached us.
«The Nicomachean Ethicks,” says Rennell, ‘afford
not only the most perfect specimen of scientifick morali-
ty, but exhibit also the powers of the most compact
" and best constructed system, which the human intellect

ever produced upon any subject; enlivening occasien-
ally great severity of method, and strict precision of
terms, by the sublimest splendour of diction. I mo-
ral philosophy, I mean specifically and properly so
‘ called, is to be studied as a science, in such sources
is it to be sought. 'Thence will be formed a manly in-
tellectual vigour, an ingenuous modesty and diguity of
habit, an energy of thought and diction, and a reach
of comprehensive knowledge which distingnish the
true English scholar. On the contrary, it is to be
feared that the feeble speculation which almost all mo-
dern systems of morality encourage, and the superfi-
cial information they afford, superseding the necessity
of all active and real employment of the faculties, have
operated more fatally upon the mental habits of the
rising generation, than total ignorance could possibly
have done.”’t
Dr. Gillies observes in the preface to his transla-
tion of the Ethicks, that this and the treatise on Pol:-

*Vide Gill. Aris. 1 Vol. 34. 1Vide Gill. Aris, 409, Note 8.
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ticks should never have been disjoined, since they are
considered by Aristotle himself as forming essential
parts of one and the same work; which, as it was the
last and principal object of his studies, is of all his
performances the longest, the best connected, and com-
paratively the most interesting. The two treatises
combined constitute what he calls his <“Practical Phi-
losophy,” “His Philosophy concerning Human af
foirs;”’ an epithet to which, in comparisen with other
works of the same kind, they will be found peculiarly
entitled. ¢In the Ethicks,’”” continues this able transla-
tor, “the reader will see a full and satisfactory delinea-
lion of the moral nature of man, and of the discipline
and exercise best adapted to its improvement. The
philesopher speaks with commanding authority to the
heart and affections, through the irresistible conviction
of the understanding. His morality is neither on the
one hand too indulgent, ner on the other impracticable.
His lessons are not cramped by the narrow, nor per-
verted by the wild spirit of system; they are clear in-
ductions, flowing naturally and spontaneously from a
copieus and pure source of well-digested experience.”

8o strongly do we desire to recommend this work
to the studious perusal of our young inquirers after
knowledge, that they must pardon a farther extract
from the judicious observations of the learned transla-
tor, as it affords additional testimony of the merit of
this production. -

“The most profound, as well as the most elegant of
all modern writers on the subject of political ethicks,
the immortal Grotius, in his treatise on the laws of
war and peace, observes that Aristotle holds the first
rank among philosophers, whether we estimate him by
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the perspicuity of his method, the acuteness of his dis-
finctions, or the weight and solidity of his arguments.
'This criticism is fully justified,” continues the doctor,*
¢by the book before us, in which our author treats of
the nature of moral virtue; shews by what means itis
acquired; proves by an accurate induction that it con-
sists in the habit of mediocrity, and lays down three
practical rules for its attainment. This part of his
work will bear that trial which he regards as the test
of excellence; it requires not any addition, and it will
rot admit of retrenchment. The objections made to
it, as falling short of the purity and sublimity of chris-
tian morality, will equally apply to all the discoveries
of human reason, when compared with ‘that divine
light which coming into the world, gives or qffers
light to every man in it Butthe criticks who make
" objections to Aristotle, would urge them with less con-
fidence, if they attended to two remarks, on which our
author often insists; first, that practical matters admit
not of scientifick or logical accuracy; secondly,that the
virtues of which he is in quest, are all of them merely
relative to the condition and exigencies of man in po-
litical society; being those habits acquired by our own
exertion, in which, when confirmed, we shall aniform-
ly act our parts on the theatre of the world, usefully,
agreeably, and gracefully. 1In Aristotle’s philosophy
'man is the judge of man; in christianity, the judge of
man is God. Philosophy confines itself to the perish-
ing interests of the present world: christianity, look-
ing beyond those interests, takes a loftier aim, inspires
the mind with nobler motives, and promises to adern

*Gillies’ introduction to 2 book of Aristotle’s Kthicks,
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it with perfections worthy of its inestimably valuable
rewards. Yet to the man of piety it may be a matter
of edification, to compare the virtue of philosophical
firmness with the grace of cliristian patience; and to
observe how nearly the rules-discovered by reason and
experience, as most conducive .to the happiness of our
present state, coincide with those precepts which are
given in the Gospel, in order to fit us for a better.”

(Note 6.) Beartie’s ELemenTs. It is but sel-
dom we see so much useful knowledge in so small a
compass. 'The subjects treated are numerous, and of
the first importance, and all in an elementary and uncom-
monly perspicuous manner. A second perusal of this
little work need scarce be recommended, as we believe
few of its readers will be content with one reading.

(Note 7.) Parey’s MoraL PHirosopuy. 'Fhe
theory of moral obligation is necessarily a prelimi-
nary study to that of municipal and international law.
The student should, therefore, well comprehend the
principles on which the vast body of human institu-
tions is built, the end at which they aim, and the
nature of that necessity imposed upon us, of con-
forming to their injunctions, In obedience to this con-
sideration, we desire strongly to recommend the selec-
tion we have made under this title; as these topicks are
set forth and illustrated in these works with more
ability and learning than in any with which we are ac-
quainted. This work of Dr. Paley is deservedly
very popular. His arrangement is very methodical
and lucid, and his conclusions are deduced from the
great cardinal principles of morals, in a style alonce
clear and logical. No work on this subject is more
bighly distinguished by good sense.



56 NOTES ON THE FIRST TI}TLE.

(Nate 8.) Remw’s Essavs. 'The philosophy of
the mind is so intimately conmected with the philos-
ophy of the rules by which that mind is under a mo-
ral sanction to be regulated, that the psychological
authors here recommended will net appear out of
place; besides which, the chapters selected as worthy
particular aitention, are, for the most part, on topicks
which are the proper concern of the lawyer. 'The
essays of Reid, Locke, and Stewart, are inestimable
to the student, who to familiarity with the sciemnce in
the erection of which they have all been master work-
men, is ambitious to add the talents of profound ard .
severe investigation, of just reasoning, and happy il-
lustration. Of all writers, ancient and medern, none
has been so rational on the subject of metaphysicks as
Dr. Reid; and there is more substance and good
sense in the few volumes published by him and his dis-
* ciple Stewart, than are to be found any where else, in
perhaps ten-times the compass. We therefore ur-
gently recommend every tyre in law to acquaint him-
self mtimately with the metaphysical works of Locke,
Reid, and Stewart, as they can scarcely fail to fashion
his mind to patient inquiry, and to furnish it with prin-
ciples of universal application in the science of law.

(Note9.) BurLamaqur’s InstituTes. This has
at all times been a very admired and popular werk,
not indeed as a very original production, but as an ex-
cellent commentary on the works. of those great mas-
ters of natural and political law, Grotius, Puffendorf,
Barbeyrac, &c. The great merit of this production
consists in its uniformly ascending to the original prin-
ciples of the science of morals and politicks, and gradu-
ally unfolding the subject in a forcible, clear, and me-
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thodical mamner. The style is sententious, and the defl-
nitions perspicueus and safisfactory. The connexion
between morals and jurisprudence is often dwelt on in
2 pleasing and useful manuner. This little preduction is
very generally placed in the hands of the student; we
advise that it should be atteatively read, but never
be considered as a substitute for that inestimable work
on the natural law by Mr. Rutherforth, which we
think decidedly preferable to any other production on
that topick, with which we are acquainted. 'There is
an English translation of Burlamaqui by Thomas
Nugent, in 1748. Burlamaqui was boin at Geneva
in 46945 was appointed professor of law in 1780, dand
subsequently counsellor of state.

(Mote 10.) . RurHerrorTH’s INsTiTUTES. 'This
book has an-undoubted claim to be considered much
more than its very able author has modestly termed
itt—a commentary on the work of Grotius. The rea-
der will find every important question and topick dis-
cussed in the great treatise of that author, compressed
into the lectures of his elegant commentator without
the formality of a regular commsent, his decisions com-
pared with those of other casuists, and his occasional
errours detected and corrected, in a style and method
not 80 concise as to be obscure, nor so diffuse as to fa-
tigae the attention of the reader. Indeed we conceive
the logical clearness with which this very sensible
work is written, to impart to it an interest unusual in
tréatises of ‘its abstract nature; and to give it on the
Whele a decided preference to any other work on that
subject, with whioh we are acquainted. Hieneccius,
Hulchinson, Cumberland, Wolf, Vattel, Burlamaqui,
&c, are more wsually placed in stndents’ hands. and
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are beiter known, only because they considerably pre-

ceded Rutherforth, and were the sources to which the se-

nior lawyers of the presenttime were accustomed to re-
sort. They are each possessed of great merit; but none
so free from errour and objection as the Institutes of

Rutherforth. The two last we do not hesitate in giving

a place in our Course, and the others may be occasion-

ally looked into with advantage. We would remark,

that Burlamaqui’s conclusions are not always correct;
and he is somewhat tainted with the errours of the

Gallick school. Vattel is rather too wordy, promising, -

and ¢‘all things to all men.” Rutherforth is occasion-

‘ally too argumentative on simple points; and his chap-

ters on marriage and slavery, present, as we conceive, |

from first to last, absurd and singular sophisms.—

We point out the following chapters as particularly |

worthy attention and meriting repeated perusals. |

rChapter xii. “Of Promises.” ‘

Chapter xiii. “Of Contracts.”

Chapter xvi. “Of the Right of De-

1st Volume. < fence.”

Chapter xvii. «“Of Repmtlonfor])a
mages done.”

 Chapter xviii. “Of Punishment.””

[ Chapter v. “Of the changes produ-
ced in the rights of individuals by
Civil Union.”

Chapter vi. <«Of Civil Laws.”

Chapter vii. <“Of Interpretation.””

Chapterix. ¢«Of the Law of Nations.”

(Note 11.)  AristorLe’s Poriticks. The «“Eth-
icks” and “Politicks’’ of Aristotle, as has been observ-

‘ed, (in note 5, on the first title) are not to be disjoined.

3d Volume. <
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What has been there advanced in praise of the excel-
lence and value of the treatise of <“Morals,” may with
perhaps additional propriety be extended to the work
o “Politicks,” as it is a production which most persons
will unite with Dr. Taylor in pronouncing “One qf the
wost sterling amang the works of antiquity, and a
most inexhaustible treasure to the statesman, the law-
yer, and the philosopher.’* Mr. Locke, in a lettgr
to Mr. King, who had requested his opinion as to a
plan of reading on morality and peliticks, remarks that
‘o prooeed orderly in this, the foundation shonld be
lid in inquiring into the ground and nature of civil
society, and how it is formed into different models of
government, and what are the several species. of it.
In this science, Aristotle is allowed to be a master;
ud few enter into this consideration of government
without reading his ‘Politicks.’ -

In order to give the student a previous idea of the
valuable contents of this work, we shall, in as,bnef a
manner as possible, exhibit a summary of it, differ-
enlly and more extensively stated by Dr. Gillies in
his introductions. The truly zealous and mqumng
student would not desire such previous tastes, in order
to stimulate or provoke his appetite to a more ample
repast: but s every one is not possessed with an ar-
dent thirst after knowledge, provocatives are often ne-
tessary. Under the influence of this sentiment is it
that we extend: this note, and shall in many instances
dwell on the nature, contents, and merits of works,
longer than may appear requisite.

* Vide Taylor’s Civil Law, 342.
11
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In the First Book of the “Politicks,” the stadent
‘will meet with a succinct and rational account of the
origin of society and government, and of the distinc-
‘tion of ranks; and an inquiry into the most approved
‘systems of political economy. As to the first, the
author considers society ¢a sort of community or co-
partnership, instituted for the benefit of the partners.
“Fility is the end and aim of every such institution;
and the greatest and most extensive utility is the aim
of that great association comprehending all the rest,
" ‘and known by the name of the ¢Commonwealth.’?’

In investigating the origin of society and govem-
ment, he unfolds the elements of which they are com-
posed, and shews conclusively, that both are as ma-
tural and essential to man, as it is for plants to radicate
themselves in the earth, and draw their nourishment
from the encompassing soil and air: he therefore con-
siders society and government, and men and society, as
coeval. He is of opinion that monarchy was the first
form of civil government, and that it originated from
paternal influence and authority. The nature of do-
mestic economy; the origin of servitude or slavery, its
extent and several kinds; the origin and accumulation
of property; the various kinds of commerce; the use
"and real value of money; the illegality of usury; the
utility of agriculture, &c.; are displayed in a concise,
but masterly manner. He points out the analogy be-
tween the authority exercised in the three domestic or
economical relations of master and servant, parent an
child, and husband and wife, and that which is used i
the three forms of government. A master, he says
commands like an absolute monarch; a father rule
like a king; and a husband governs like a srepublica




NOTES ON THE FIRST TITLE. 63

magistrate: he concludes the boek by pointing out the
connexion between domestic and political economy, for
2s husband and wife, parent and child, master and ser-
vant, are the elements of families, so families are the
elements of states. :

In the Second Book are described the most cele-
brated systems or forms of government, which have
actually existed; and likewise those ideal or ima-
ginary schemes of polity or government, devised and
matured by the fancy and philosophy of ecelebrated
men. In this book are examined the governments of
Sparta, Crete, Carthage, and Athens; the systems of
Zaleucus, Charondas, Philolaus, Diocles, Phaleas,
Pittacus and Androgamus; and a minute inquiry is
made into Plato’s Republick. The commonwealth of
Carthage, and the institutions of Crete and Sparta
(the wisest of any which have been reduced to prac-
tice,) are amply described.

The introduction to this book by the learned trans-
lator, is excellent, and no doubt will receive more than
one perusal. The student will find in it a masterly
refutation of the opinion advanced by some, that the
ancients knew but little, if any thing, of representa-
tive government. 'To this second book, Dr. Gillies
bas appended an ample and highly interesting account
of the litile republick of St. Marino.

Inthe Third Book, the various forms of govern-
ment which had existed, and the principles and cha.
‘Tacteristicks of each are ably investigated, the author
'bestdwmg, as Dr. Gillies observes, ‘just and liberal
praise, where praise seemed to be due; but declaring
himself not completely satisfied with any thing that
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philosophers had devised, legislators prescribed, or
time and chance had produced.”

In this book, Aristotle first defines a state or com-

monwealth, of which the component elements are those
called citizens. He then proceeds to the inquiry as
to what constitutes a citizen, and the identity of a
commonwealth. He holds man to be naturally a gre-
garious and political animal, and that all just and le-
gitimate governments must have the good of the go-
verned for their object. He considers the just and
pure governments to be monarchy, aristocracy, and a
republick: the corruptions of these are tyranny, oli:
garchy, and democracy.
- The great and delicate question as to the portion of }
the state in which sovereignty ought to reside, is die-
cussed and solved: the principle of distributive justice
in the apportionment of political honours and emols-
ments, and the principle and necessity of ostracism,
are investigated; and lastly, monarchy and its five
kinds, its advantages, defects and corruptions, are
satisfactorily displayed. '

In the Fourth Book Aristotle inquires into the ge-
‘nuine sources of individual and national happiness,
and exposes the various errours which have been
adopted on this subject. He Institutes many impor-
tant and interesting inquiries as to the salutary lim-
its to population; the extent and nature of the territory;
the situation of the capital, as to remoteness from, or
proximity to the sea; the cultivation of commerce; the
influence of climate on government and men; the
things essential to the subsistence of a state, which ac-
cording to him, are six, viz: food, arts, arms, money,
religiqus establishments, and deliberative councils,
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and courts of justice. In every commonwealth, there-
fore, there must be husbandmen, artizans, soldiers, mer-
chants, priests, and judges. The proper employments
of citizens, according to the different periods of life;
the distinctions of rank; the organization of the capi-
tal: the different kinds and aim of education; the pro-
per age and season of the year for marriage in either
sex; exposure of children, their nourishment and ex-
ercises, their moral and physical education, are inter-
esting topicks, successively and ably treated.

In the Fifth Book, the subject of the education best
siited to the maintenance of the wisest system of go-
vernment, is considered somewhat in detail; and the
necessity of this education being relative to the na-
ture of the government, is advocated and illustrated.

In the Sixth Book, Aristotle has fully developed
the astonishing powers of his mind. This production
tlone would entitle him to the reputation of the pro-
foundest philosophical statesman. He has never been
equalled, and probably never will be surpassed. On
the subject treated it is certainly a chef d'ccuvre, and
to it was Montesquieu (in politicks the modern Aris-
totle,) so largely indebted. <In this book,” says his
translator, ¢‘Aristotle approves himself a master in
politicks, surpassing, as even Locke acknowledges, in
perspicuity and precision every writer ancient and
modern, in explaining how civil society is formed into
different models of government, and the several spe-
cies of it.”” 1In this book all the different species of
pure and corrupt governments are fully treated of, and
the relation between laws and governments satisfacto-
rily displayed,



66 NOTES ON THE FIRST TITLE,

The Seventh Book is a production of unrivalled ex-
cellence on the subject of political revolutions. The
introduction by Dr. Gillies is exceedingly sensible
and valuable, as it applies with much force the doc-
trines of this book to the wild and revolutionary spirit
which has been so long prevalent in Europe and else-
where.

The Eighth and last Book contains much excellent
matter on the subject of governments, the same in
name, but essentially different in their nature. In
some respects this is a summary of some of the pre-
ceding books, and in many instances supplies their
defects. 'The different kinds of democracies and oli-
garchies, with the means of improving and perpetas-

ting them; the adaptation of the military and naval

force to the various forms of polity; and the subject
of the nature and extent of the executive authority of
a state, are all very interestingly and learnedly dis-

cussed.

'The above brief analysis of this admirable work
cannot fail in producing its intended effect, of impel-
ling the student to accord to this translation and the
excellent introductory observations of Dr. Gillies, a
considerable portion of his time and attention.

(Note 12.) MonTESQUIEU’s SPIRiT OF LAws.*
Few works in any age or nation have contributed more
to the fame of their authors than this very philosophi-
cal and masterly production of the baron de Montes-
quieu. 'With the exception of Aristotle, no writer an-
cient or modern has entered so deeply into the spirit
and genius of government and law; or so well entitled

* Vide note 2 on the Second Title.
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himself to the distinguished appellations of the ¢legis-
lator of the human race, and prince of philosophical
politicians.”

This very singular work, full of thought, learning,
and genius, is the offspring of no less than twenty
years’ reflection and diligent elaboration; and, as its
illustrious author says, should not be judged of by a
few hours’ reading.

But Montesquieu, like his great predecessor Aris-
totle, has had enemies to his fame, no less distin-
guished for their zeal than were his friends. He has
been much praised and not a little censured. That
there are errours and faults in that work cannot be de-
nied; for what human production is exempt from them?
But as long as genius has power, as long as learning
and philosophy have influence, so long must the ¢“Spi-
rit of Laws” be esteemed among the most valuable of
intellectual productions. 'The commentators on and
censurers of this work have in many instances evi-
denced a disingenuous and fault-finding spirit, incon-
sistent with the genius of liberal and useful criticism,
and manifestly dictated by a desire of acquiring fame
from an ephemeral opposition to the opinions of so
great a master. 'The merits and faults, however, of
this work are now well known, and generally allow-
ed; and it may with confidence be asserted, that the
statesman, the general politician, the lawyer, and phi-
losopher, will often seek instruction and delight in the
pages of Montesquieu, when the ablest productions on
similar topicks, of ancient and modern times, will be
but accasionally resorted to. The errours, real and as-

serted, of Montesquieu, have been so much commented
on, that the student can be in no danger of imbibing
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them from the weight of authority, or the absence of
.different information. While the ¢Spirit of Laws”
therefore is read, let not the student close his eyes to
its errours, or neglect the perusal of some even of its
warmest opponents; this is the most effectual way of
fully understanding an author. A few short extracis
from the opinions of a few authors as to the meri of
this writer, may serve to place him in a proper point
of view. <¢Montesquieun,”” says Dr. Priestley, ¢‘is one
of the most excellent of all political writers; but his
lively manner of expression is apt to lead his readers
into mistakes, if they do not make use of some parts of
his works to explain others. 'Thus it is too peremp-
tory to say, as he does, that the blood of Lucretia put
an end to kingly power at Rome; that the debter ap-
pearing covered with wounds, made a change in the
form of the republick; that the sight of Virginia put an
end to the power of the decemvirs; and that the sight
of the robe and body of Cesar enslaved Rome. 'This
is certainly ascribing too much to spectacles, without
telling what was the reason why such spectacles, in
those particular circumstances, had so much influence:
for, as he himself excellently observes, if a particular
event, as the loss of a battle, be the ruin of a state, there
must have been a more general reason why the loss
of a battle would ruin it.”’*

Sir James Mackintosh, in noticing this work, has
with his usual felicity of expression, passed on it a
high eulogium, accompanied however with perhaps
a little more concession to the baron’s censurers than
ought easily to be allowed. ¢Montesquieu,’”” says sir

* Priest. Lect. on Hist. 248.
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James, “has been, perhaps justly, charged with abu-
sing his advantages, by the undistinguishing adoption
of the narratives of travellers of every different de-
gree of accuracy and veracity. But if we reluctantly
confess the justness of this objection; if we are com-
x:l‘l:d to own that he exaggerates the influence of cli-

, that he ascribes too much to the foresight and
formjng skill of legislators, and far too little to time
and circumstance, in the growth of political constitu-
tions; that the substantial character, and essential dif-
ferences of governments, are often lost and confounded
in his technical language and arrangement; that he
often bends the free and irregular outline of nature to
the imposing but fallacious geometrical regularity of
system; that he has chosen a style of affected abrupt-
ness, sententiousness, and vivacity, ill suited to the
gravity of his subject; after all these concessions, (for
his fame is large enough to spare many concessions,)
the ¢Spirit of Laws’ will still remain not only one of
the most solid and durable monuments of the powers
of the human mind, but a striking evidence of the in-
estimable advantages which political philosophy may
receive from .a wide survey of all the various condi-
tions of human society.”*

(Note 13.) Count DE CAaTANEO. It is mot an
ungenerous enthusiasm which sometimes prompts the
stadent to an undue admiration, and incautious recep-
tion of the positions of a favourite author. This par-
tiality is most sensible, when these positions are con-
nected into system; and strike us at once by their
novelty, and their agreement with an ingenious and

* Mack. Intro. Disco. 28.
12
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plausible theory. There are few to whom this par-
tiality is more pardonable than towards the author of
the «Spirit of Laws.” It were wonderful, however,
if in the range of so many and so various subjects,
so happy and profound reflections, he were not some-
times misled by the spirit of systematizing, or seduced
by the desire of the specious and the brilliant. Among
the many criticks of Montesquieu, few are more cele-
brated than the count de Cataneo. He has started
some objections to the theories of that author, which
the student will find well deserving of his investiga-
tion; though, to our view, the style, manner, and ar-
guments of this writer are not the most clear and
forcible: there is some difficulty in arriving at his
meaning in many particular positions, and yet more,
perhaps, in comprehending the scope of his work.
The volume is a small quarto, very rare in this
country. Many of our publick libraries, however,
possess it.

(Note 14.) Grotius De Jure BeLL Ac Pacrs.
Purrexporr DE Jure GenTiuM ET NATURE. The
names of Grotius and Puffendorf of themselves carry
with them an air of authority. Subsequent writers
and commentators have, however, embodied in their
works most of what is important in these authors, and
by discarding the pedantick and, in such treatises,
sometimes unnecessary learning with which they have
encumbered their pages, but which was less their fault
than that of the times, and by methodising, abridging,
and sometimes correcting, have better adapted their
treatises to the taste of a modern reader. To these
works therefore, with the exception of the selected
chapters, which. may serve to give. the student some
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acquaintance with these venerable writers on national
law, -we prefer to recommend his attention; strenu-
ously insisting, however, that these chapters be atten-
tively studied. What legal student, ambitious of deep
and solid learning, would be willing to acknowledge
an unacquaintance with the treatises “De Jure Belli
ac Pacis,”” and “De Jure Gentium et Natur2?” The
chapters recommended are the most valuable in each,
and contain but a small portion of the entire works,
yet amply sufficient for the intended purpose; and for
their learning alone, independent of all extrameous
motives, well merit the student’s attention. Of the
two, Grotius is decidedly the more learned, especially
in the doctrines of the imperial or civil code: his la-
tinity also is purer than Puffendorf’s. 'The work of
Grotius was translated by William Evats, in folio,
in the year 1682; again in 1715; and lastly in 1738,
with the valuable notes of his learned annotator M.
Barbeyrac. There have also been several octavo edi-
tions of this work. The treatise ¢De Jure Gentium et
Nature”’ has been translated into several languages.
Kennet’s and Carew’s are the only English editions,
the latter of which, published in 1749 with M. Bar-
beyrac’s notes, is the most valuable.

The student will require no apology for the length
of the following extract, as the name of sir James
Mackintosh is a surety for its worth, both of matter
and manner.

“The reduction of the law of nations to a system
was reserved for Grotius. It was by the advice of
lord Bacon.and Peiresc that he undertook this arduous
task, He produced a work which we now indeed
justly deem imperfect, but which is perhaps the most
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complefe that the world has owed, at so early a stage
in the progress of any science, to the genius and learn-
ing of one man. 8o great is the uncertainty of post-
humous reputation, and so liable is the fame even of
great men to be obscured by those new fashions of
thinking and writing which succeed each other so t-
pidly among polished nations, that Grotius, who fHled
8o large a space in the eye of his contemporaries, is
now perhaps known to some of my readers only by
name. Yet if we fairly estimate both his endowments
and his virtues, we may justly consider him as one o
the most memorable men who have done honvur %
modern times. He combined the discharge of the
most important daties of active and publick life, with
the attainment of that exact and various learniitg
which is generally the portion only of the recluse ste-
dent. He was distinguisheéd as an advocate and a mk-
gistrate, and he composed the most valuable works dn

the law of his own country; he was almost equally }

celebrated as an historian, a scholar, a poet, and 8

divine; a disinterested statesman, a philosophical law- |

yer, a patriot who united moderation with firmness,
and a theologian who was taught candour by his
learning.

“Unmerited exile did not damp hls patriotism; the
bitterness of controversy did not extinguish his cha-
rity. The sagacity of his numerous and fierce adverss-

ries could not discover a blot on his character; and in |

the midst of all the hard trials and galling provocs-
tions of a turbulent political life, he never once de-
serted his friends when they were unfortunate, nor
insulted his enemies when they were weak. 1In times
of the most furious civil and religious faction, he
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preserved his name unspotted; and he knew how to
reconcile fidelity to his own party, with moderation to-
wards his opponents. Such was the man who was
destined to give a new form to the law of nations, or
rather to create a science, of which only rude sketches -
and indigested materials were scattered over the wri-
tings of those who had gone before him. By tracing
the laws of his country to their principles, he was led
to the contemplation of the law of nataure, which he
justly considered as the parent of all municipal law.
Few works were more celebrated than that of Grotius
inhis own days, and in the age which succeeded. It
has, however, been the fashion of the last half century
to depreciate his work as a shapeless compilation, in
which reason lies buried under a mass of authorities
and quotations. This fashion originated among French
wits and declaimers, and it has been, I know not for
what reason, adopted, though with far greater modera-
tion and decency, by some respectable writers among
ourselves. As to those who first used this language, the
most candid supposition that we can make with respect
to them is, that they never read the work; for if they
had not been deterred from the perusal of it by such
a formidable display of Greek characters, they must
soon have discovered that Grotius never quotes on any
subject till he has first appealed to some principles;
and often, in my humble opinion, though not always,
to the soundest and most rational principles.

“But another sort of answer is due to some of those*
Who have criticised Grotius, and that answer might be

* Paley’s Prin. of Mor. Philo. pref. xiv.
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given in the words of Grotius himself.* He was not
of such a stupid and servile cast of mind, as to quote
the opinions of poets or orators, of historians and phi-
losophers, as those of judges from whose decision
there was no appeal. He quotes them, as he tells us
himself, as witnesses, whose conspiring testimony,
mightily strengthened and confirmed by their discord-
ance on almost every other subject, is a conclusive
proof of the unanimity of the whole human race o
the great rules of duty, and the fundamental princi-
ples of morals. On such matters, poets and oratos
are the most unexceptionable of all witnesses; for they
address themselves to the general feelings and sym-
pathies of mankind; they are neither warped by sys
tem, nor perverted by sophistry; they can attain nons
of their objects, they can neither please nor persuade,
if they dwell on moral subjects not in unison witk
those of their readers. No system of moral philo-
sophy can surely disregard the general feelings of hu-
man nature, and the according judgment of all ages

~and nations. But where are these feelings and that
judgment recorded? 1In those very writings which
Grotius is gravely blamed for having quoted. The
usages and laws of nations, the events of history, the
opinions of philosophers, the sentiments of orators and
poets, as well as the ohservations of common life, are,
in truth, the materials out of which the science of mo-
rality is formed; and those who neglect them are justly
chargeable with a vain attempt to philosophize without
regard to fact and experience, the sole foundation of
all true philosophy.

* Grot. Jur. Bel. et Pac. Proleg, § 40,
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«If this were merely an objection of taste, I should
be willing to allow that Grotius has indeed poured forth
his learning with a profusion that sometimes rather en-
cumbers than adorns his work, and which is not al-
ways necessary to the illustration of his subject. Yet,
tven in making that concession, I should rather yield
tothe taste of others than speak from my own feelings.
Iown that such richness and splendour of literature
have 2’ powerful charm ror me. They fill my mind
with an endless variety of delightful recollections and
wsociations. They relieve the understanding in its
progress through a vast science, by calling up the me-
mory of great men, and of interesting events. By
this means we see the truths of morality clothed with
tll the eloquence (not that could be produced by the
powers of onme man, but) that could be bestowed on
tiem by the collective genius of the world. Even
vitee and wisdom themselves acquire new majesty
inmy eyes, when I thus see all the great masters of
thinking and writing called together, as it were, from
tll times and countries, to do them homage, and to
Uppear in their train. But this is no place for discus-
sions of taste, and I am very ready to own that mine
may be corrupted.

“The work of Grotius is liable to a more serious ob-
jection, though I do not recollect that it has ever been
made. His method is inconvenient and unscientifick.
He has inverted the natural order. That natural or-
der undoubtedly dictates, that we should first search
for the original principles of the science in human na-
ture; then apply them to the regulation of the conduct
of indjviduals; and lastly, empley them for the deci-
tion of those difficult and complicated questions that
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arise with respect to the intercourse of nations. But
Grotius has chosen the reverse of this method. He
begins with the consideration of the states of peace
and war, and he examines original principles only oc-
casionally and incidentally, as they grow out of the
questions which he is called upon to decide. It is a ne-
cessary consequence of this disorderly method, which
exhibits the elements of the science in the form of scat-
tered digressions, that he seldom employs sufficient
discussion on these fundamental truths, and never in
the place where such a discussion would be most in-
structive to the reader.

“This defect in the plan of Grotius was perceived
and supplied by Puffendorf, who restored natural law
to that superiority which belonged to it, and with great
.propriety treated the law of nations as only one main
branch of the parent stock. Without the genius of his
master, and with very inferiour learning, he has yet
treated this subject with sound sense, with clear me-
thod, with extensive and accurate knowledge, and
with a copiousness of detail, sometimes indeed tedious,
but always instructive and satisfactory. His work
will be always studied by those who spare no labour
to acquire a deep knowledge of the subject, but it
will in our times, I fear, be oftener found on the
shelf than on the desk of the general student.

<In the time of Mr. Locke it was considered as the
‘manual of those who were intended for active life; but
in the present age, I believe, it will be found that
men of business are too much occupied, men of letters
are too fastidious, and men of the world too indolent,
for the study or even the perusal of such works. Far
be it from me to derogate from the real and great merit
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of so useful a writer as Puffendorf. His treatise is a
mine in which all his successors must dig. I only
presume to suggest, that a book so prolix, and so ut-
terly void of all the attractions of composition, is like-
Iy to repel many readers who are interested, and who
night perhaps be disposed to acquire some knowledge
of the principles of publick law.”*

PARTICULAR SYLLABUS.

TITLE II

“Principles, causes, and elements being unknown, the science
whereof they are, is altogether unknown.”......FORTES. oH. vIII.

THE ELEMENTARY AND CONSTITUTIONAL PRIN-
CIPLES OF THE MUNICIPAL LAW OF ENGLAND:

AND HEREIN,

[ Or T FrupaL Law. (Nute1.)
| 1st. Robertson’s State of Europe, introducto-

ry to his History of the emperor Charles V.

| 2d. The 1st. vol. of Hume’s History of Eng-
land, page 216. 298. 397. 467. 2d. vol.

* Vide Mack. Intro. Disco. p. 15. (London, 1799.)
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page 1. 398. 3d. vol. page 101. [The
octavo edition in 7 vols. London; or Coale
and Thomas’s octavo edition, Baltimore,
1810.*] |
E. 3d. Gilbert Stuart’s View of Civil Society.
(Note 2.)
4th. Dalrymple on Feudal Property.(Note3.)
5th. Sullivan’s Lectures. !
6th. Lord chief baron Gilbert’s Treatise of
Tenures, the first part, on the “Origin,
Nature, Use, and Effect of Feudal or
Common Law Tenures.” (Note 4.)

I1. Tue INsTITUTES OF THE MuNIciPAL LAw Ge-
NERALLY.

| 1st. Blackstone’s Commentaries on the Laws
of England. (Note 5.)

- 2d. Wooddeson’s Systematical View of the
Laws of England. (Note 6.)

III. OF THE ORIGIN AND ProGreEss oF THE Cox-
MoN Law.

E. 1st. Gilbert Stuart’s Historical Dissertation
concerning the Antiquity of the English
Caonstitution.t

8d. De Lolme on the Constitution of Eng-
land. (Note 7.)

E. 3d. Plowden’s Treatise on the Constitution
of the United Kingdom of Great Britain
and Ireland. (Note 8.)

* Vide note 2 on this Title.  Vide note 2 on the second Title.
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4th. Eunomus, or Dialogues on the Law and
Constitution of England. (Note 9.)

5th. Hale’s History of the Common Law.

6th. Reeves’ History of the English Law,
from the time of the Saxons to the reign
of Henry VII (Note 10.)

NOTES ON THE SECOND TITLE.

(Note 1.) FeupaL LAw, WHY THE STUDY OF IT
SHOULD PRECEDE THAT OF THE CoMMoON Law. 'The
laws like the language of England, are of a very mis-
cellaneous character: nearly every part of this vast
system of jurisprudence is somewhat tinctured with
feudalism; but the law affecting real property hds its
foundation deeply laid in the rules and principles of
that extraordinary code. To acquire a comprehensive
and philosophical view of the laws of England, it is
very essential to examine the early history of that
country and of Europe generally, and to explore the
very sources and springs whence these laws originat-
ed; for ignoratis caugis rerum, ut res ipsas ignoretis,
necesse est; and these are principally to be found in
the repositories of the laws and customs of the dark
and feudal ages.

If, therefore, the student aspire to a knowledge
of something more than mere ‘expository jurispru-
dence,” which terminates in ascertaining the ita lex
scripta est; if he desire to contemplate law ¢‘censo-
rially,” and thereby investigate its spirit and philos-
ophy, in order to determine ils justness or what it
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eught to be; if his object be to impress on his mind
the infinite variety of rules and principles, and to
apply them with facility and judgment, as the ever
varying circumstances and facts may require; it can
only be effected by a familiarity with the feudal in-
stitutions, which, though in numerous instances no
longer the law of the land, are however the parent
of much that is, and still retain so manifest an in-
fluence as to render our law extremely obscure, arbi-
trary, and unphilosophical, to all who have disregard-
ed its feudal relations and dependencies.

It is but reasonable to suppose, that a system of
law in active and efficient operation for the space of
at least six centuries, would be so radically incorpo-
rated in the general law of the land, and would have
occasioned such an infinite variety of customs, laws,
and institutions, and such numerous modifications and
alterations in the original code, as for ever to retain
an almost immutable influence. For though the sta-
tute 12 Charles II. removed the oppressive and mili-
tary part of this system; and though the refinements,
as well as the necessities of mankind, had introduced,
long before, important alterations in the forms of pro-
cedures, and the general spirit both of legislation and
interpretation, much still remains, and a very conside-
rable portion of the present law has its foundations
resting immediately on feudal principles,

It would be no difficult undertaking to enumerate
many hundred rules of law, as much in force at pre-
sent as they ever were, which in the abstract appear

unaccountable, if not absurd, until inquiry into their

feudal origin dispels the difficulty, removes the asper-
slon, and jmparts that life and dignity, which phi-
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losophy and science never fail to afford to subjects
apparently the most abstruse and arbitrary. The stu-
dent, for instance, is informed that a freehold cannot
:ommence in futuro; thatit cannot be putin abeyance,
but that the inheritance may; that a contingent re-
mainder of freehold cannot be limited on a particular
ustate for years; that a particular estate and remain-
fer must have a contemporaneous inception; that.an
istate to A. for years, remainder to B. for life, remain-
ler to the right heirs of C. is good; that an estate for
ife to the ancestor, and a limitation of the inheri-
ance to his heirs, coalesce, and constitutehim tenant
n fee; that title by descent is preferable to title by
purchase; that a condition broken defeats the entire
istate; that a right of entry for condition broken can-
notbe reserved to a stranger; that the entire estate in
joint tenancy vests in the survivor; that the courts are
lisposed to presume against cross-remainders; that a
remainder must vest in possession eo instant: the parti-
wular estate determines; that a rent, properly so called,
‘annot be reserved to a stranger; that in descent the el-
lest son shall solely inherit; that the male shall be pre-
lerred to the female; that females shall inherit in copar-
enary; that by no species of conveyance shall a man
be permitted to raise a fee-simple to his own right heirs
88 purchasers; that inheritances shall never lineally
nscend, &c. &c, 'These rules, which are very nume-
tous, can make but little useful impression, unless the
principles in which they originated be well under-
#ood; and let not the student look for these princi-
ples out of the Liber Feudorum. There are, how-
ever, no truths so manifest as to be established with-
out some opposition, This more frequently originates



82 NOTES ON THE SECOND TITLE.

from prejudice, idleness, or a spirit of contention, than
from ignorance. In lord Coke it was certainly pre-
judice. His little estimation for feudal learning was
more the result of an overweening and tenacious opin-
ion of the peculiar excellence and dignity of the laws
of his country, than any absence of information as to
their real origin. With lord Coke, the admission that -
English jurisprudence was largely indebted to the
code of any other nation, was to detract from its dig-
nity. 'The fact, however, is that this system is of Ro-
man, Saxon, and feudal origin; and can be well un-
derstood only by reference to the principles and ge-
nius of those respective codes. As regards that portion
of it which is feudal, we are happy to call in corrobo- !
ration of the opinion advanced in this note, that of .
professor Sullivan, who insists on a broad foundation ;
of feudal learning being laid, in order to erect a du-:
rable, solid, and splendid superstructure of English )
law. ¢“But, perhaps,” says the instructive writer,:
“it may be thought sufficient to explain and deduce -
these rules from the feudal ones, as they occur occa-
sionally in the books of the common law; which is the
method that, in conformity with the rest of his plan
the Oxford professor has adopted; and that the read-
ing through a course of that law, even the shortest,
will be attended with an unprofitable delay, and de- |
tain the students too long from their principal object. i
|

The answer to this objection is short, and, if well foun-

ded, perfectly satisfactory. Itis, that the real reason of |
proposing a system of the feudal law to be gone |
through was to save time. 'The method is so much |
better, and clearer, and, by necessary consequence, so
much easier to be comprehended and retained, that the
\
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delay will be abundantly compensated, and one third
at least of Littleton will be understood and known by
the- students, befere they open his book. For the
maxims of the common law, as they lie dispersed in
our books, often without reasons, and often with false
or frivolous ones, appear dwpmted and unconnected,
and as 0 many separate and independent axioms; and
in this light very many of them must appear unac-
countable at least, if not absurd; whereas in truth,
they are almost every one of them deducible by a train
of necessary consequences, from a few plain and sim-
ple rules, that were absolutely necessary to the being
and preservation of such kind of constitutions as the
fendal kingdoms were. The knowledge of which
few, timely obtained, will obviate the necessity of fre-
quent and laboured illustrations, as often as these max-
ims occur in our law; will reconcile many seeming con-
tradictions, and will shew that many distinctions,
which at first view appear to be without a difference,
are founded in just and evident reason: to say nothing
of the improvement the mind will attain by exercise,
in following such a train of deductions, and the great
help to the memory, by acquiring a perfect knowledge
of the true grounds of those various rules, and of their
mutua] connexion and dependence on each other.””*
(Mote 2.) Giert STuArT’s View or CrviL
Socierv.t From the various treatises on feudal in-
dtitutions and manners here recommended, the reader
will discover that the question of the existence of fen-
dalism in England anteriour to the conquest, hav-

* Vide Sulli. Lec. p. 15. t Vide note 12 on the First Title,
indthe 17th Book ef that Title.
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ing been dragged into the dispute between the popu-
lar and court parties, has, together with some collate-
ral points, been agitated between some of the most dis-
tinguished British lawyers and a.ntiqpariuna with no
inconsiderable warmth.

The student’s mvestlgatmn of tlus point will issue,
we imagine, in the opinion of those, who taking a
middle course, have allowed among the Saxons some
faint vestiges of the feudal law and manners. Among
the boldest productions on the side of the popular
party is Gilbert Stuart’s “View of the Progress ef
Society in Europe,” a work which, in support of the
novel theory it sets forth of the origin of chivalyy,
contains many opinions which an acquaintance with
the rise and progress of the British constitution forci-
bly contradicts, and much learning and research mis-
applied, or wilfully prostituted by party prejudice.
The same remarks apply to his ¢“Dissertation on the
Antiquity of the British Constitution.” 'To under-
stand the work on the ‘“Progress of Society,” which
is written to establish a peculiar theory, and, as men-
tioned, to strengthen some party notions, it is advise-
able that the student should not invert the order here
laid down, but previously read the accounts of Ro-
bertson and Hume. (When examining Hume it
would be well for the student to read 1 vol. page 79,
and the 1st. Appendix to that vol. page 169 to 196.)
In our notice of Montesquieu’s ¢Spirit of Laws” we
have required the student’s particular attention to the
28th. 30th, and 31st books. This very sensible wri-
ter, who in the first part of his work has so well ex-
tracted the spirit of laws in general, has shown in
these three books, with what philosophical scrutiny
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he ean investigate the institutions of a particular peo-
ple. From the stady of those books, in which he has
evalved the principles and causes of-the feudal system,
and traced its changes in the French empire during the
early ages, with a singular skill and felicity, we re-
member to have derived a pleasure but slightly dimin-
ished by the obscurity into which his sententious con-
ciseness occasionally betrays him. But we conceive
that-this part of the work would be read with greater
advantage after the works of Robertson, Hume, and
Gilbert; or should the student prefer to read it in
connexion with the rest of the work, (which in the ar-
rangement of our Course precedes these anthors) we
sdvise a sabsequent perusal of it.

(Note 8.) DaLrYMPLE ON FEUDAL ProPERTY. We
have had occasion to remark in the Introduction; on the
necessity of an acquaintance with the Aistory of the law,
in order to comprehend the reason of its principles, and
the origin of its forms. The work which we now re:
commend, is a brief and philosophical history of the
revolutions. of English tenures, and of the gradua] al-
terations produced by the exigences or convenience of
successive ages, in the mode of holding and transfering
Property; of the conflicts between principles anciently
recognised, and those which it was found convenient
fterwards to adopt; and of the various devices and
sublerfuges by which, often under a nominal adher-
tnce to ancient maxims, a new complexion was given
to men’s estates, and the modes of defeating, convey-
ing, enlarging, or defending them. The slow ame-
lioration of the services and restraints of the old mili-
tary feuds; the progress of voluntary and involuntary
ilienation; the history of entails, with their appurte-

14.
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nauces, firie and recovery; the introduction and appli-
cation of other conveyances, together with the origi-
nal jurisdiction of the several English courts, and
their subsequent mutual encroachments or limitatiéns;
may be here perspicucusly traced by the student;
who, unless he contemplates these changes in con-
nexion with the dates and causes of their origin,
could conceive of them only as a mass of discordant
principles, and frivolous forms. Krom this and other
treatises of a similar nature, the student may disco-
ver, indeed, the deficiences of English law, as an
elegant and symmetrical system; but he will be mwo
less profoundly impressed with the prudence and sa-
gacity of those legislators and judges, who were con-
tent to sacrifice symmetry to strength; and discovered,
perhaps, a more happy invention in thus introducing
the innovations demanded by times and circumstances,
under the shadow and sanction of an ancient and ve-
rerable system.

(Note 4.) Lorp CHIEF BARON GILBERT’S TREA-
TISE OF TENURES. ‘The legal productions of lord
chief baron Gilbert are confessedly among the mest
valuable that we possess. It is a singular excellence
of these works, that they uniformly trace legal points
to their principles; for no where are the grounds and
reasons of the English law more fully illustrated, or
more ably pursued to their feudal or other origin, than
in the writings of this learned judge. His ‘“I'reatise
of Tenures” is peculiarly entitled to the student’s. re-
gard, as it is one of the most elementary, luminous,
and satisfactory essays we have on this abstruse:learn-
ing, and in a short compass removes numerous difficul-
ties, which, withont the aid of this little work, nothing
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less than great assiduity, and ardour of research could
subdue.

(Note 5.) BracksToNe’s CommeNTARIES. While
ample praise has been bestowed on the elegance,
taste, and genius which distinguish this splendid pro-
duction, there are some who have questioned its utility .
It has been objected to the commentaries, that they se-
duce the student from the more weighty and learned
vriters of the law; and it is doubted whether, under
all the embarrassments of his progress, he did not de-
rive a more substantial and durable benefit from his
obscure and difficult masters, than from the labours of
the more modern commentator; where the great prin-
ciples of the law are so clearly delineated, and its ele-
mentary difficulties so happily solved to the student,
as to render him, it is said, less patient and laborious
in his future researches; while the subject is treated
with an elegance of manner and language, with which
the style of other legal writers must hold a very dis-
advantageous comparison. '

While some, under the apprehension of these se-
ductions, are content to follow the old avenues, and
grapple with the giant difficulties of the law in the
very entrance of the labyrinth, it is a more general er-
rour to neglect too much the ancient sources of learn-
ing, and to confine our attention too exclusively to a
work, whose object was to incite, to condnct, and ex-
tend them. 'Tfis course will as certainly render us
sciolous and superficial, as the proper use of these ad-
mirable and scientifick institutes of the law of England
will facilitate our introduction to more extensive and
profound researches.
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The general institutes of a science resemble a gene-
ral map: they trace the grand outline; they possess ue
of the leading features; and assist our understanding
of the parts, by presenting the arrangement and cen-
nexion of the whole, 'The commentaries exhibit a
general map of the English law; yet to hope from
them particular and definite knowledge on any of its
various doctrines, were a like folly with expecting an
accurate draught of St. Peter’s in a map of Italy.

It seems unjust to conclude that this elegant produc.
tion {8 injurious, because the idle and superficial, col-
lecting knowledge from it with facility, find no occasion
for research and exertion; or to imagine it useless, be-
cause the laborious and the enterprising have made
great, and sometimes more seolid aoquisitions, without
it. In the first case it is probable, that the acquisitions
_ not made by this means, had never been made at all; in
the second, thatthe legal scholars whe have been formed
by this course, have been generated from the same cause
which produced hardy citizens in some ancient com-
monwealths; where the severity of education and dis-
cipline permitted only a constitution of iron to escape.
Bui between these extremes lies the most common and
numerous class of students; who do well under a guide,
what they never enterprise without one; who travel pa-
tiently over the mountain, though they would clamber
po unnecessary precipices; and who are willing to dig
in the mine, though they cannot fly with the wings of the
eagle. To such it seems absurd to doubt the utility of a
work which exhibits the general contour of English ju-
risprudence, its causes, reasons, and rules; and diffases
the interest of science and symmetry on topicks which,
contemplated apart, often seem extremely arbitrary
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and confused. It seemed wise to the great digester of
the Roman law, to arrange and abridge in the Insti-
tutes, for the service of the Roman student, the multi-
farious learning of the Code and Pandects.

That this work is to be regarded and admired
merely as an outline of the various and intricate sci-
ence of English jurisprudence, was the opinion of sir
William Jones, who holds the commentaries to be the
“most correct and beautiful outline that ever was ex-
hibited of any human science; but they alone,” says
he, “will no more form a lawyer, than a general map
of the world, how accurately and elegantly soever it
may be delineated, will make a geographer: if
indeed all the titles, which he professéd only to
sketch in elementary discourses, were filled up with
exactness and perspicuity, Englishmen might hope
at length to possess a digest of their laws, which
would leave but little room for controversy, except in
cases depending on their particular circumstances; a
work which every lover of humanity and pezu:e must
anxiously wish to see accomplished.”

The learned Mr. Hargrave, in his preface to his
Law Tracts xlv, well expresses the opinion we have
ever entertained on this subject; and it is much to be
lamented that young men of fine talents, fascinated by
the perspicuity of the arrangement, and the charms of
the style, persist in reading little else than these com-
mentaries, when their time should be devoted to Ba-
con, Cruise, Fearne, Chitty, Tidd, &c. ¢Those
who are sufficiently acquainted with my devoted re-
spect for this late most eminent commentator on the
laws of England,” says Mr. Hargrave, “cannot rea.
sonably suspect me of being easily betrayed into any
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measure tending to injure his fame. Often have I re-
monstrated to various persons, for whose opinions I
have the highest respect, that, notwithstanding the
wonderful merit of that great work, his commentaries,
still they were only elements of our law, only written
for students, not designed for profound experienced
lawyers, such as are either the fixed ornaments of
their country, on the elevated seats of justice, or move
as shining, though secondary planets, in our juridical
world. If the commentaries of Mr. Blackstone have
attracted the attention of great judges and eminent
counsel, before sufficiently enlightened; have been
critically read, and ardently studied by persons of
such description; it is the strongest possible proof of
a commanding excellence; and though such persons
should find blemishes in every page, it will be at once
obviated, by reminding them of the nature of the
work, and of their unremitting condescension in ex-
amining its contents. Such,” continues Mr. Hargrave,
¢is the the point of view, in which I have ever consi-
dered these famous commentaries of an almost second
Hale.” :

Lord chancellor Redesdale also, in the case of Shan-
nonv. Shannon. 4 Scho. and Lef. 327, in noticing alegal
doctrine cited from the commentaries, says ¢I am al-
ways sorry to hear Mr. Justice Blackstone’s commenta-
ries cited as an authority: he would have been sorry
himself to hear the book so cited: he did not consider
it such.” Judge Tucker, the American editor of the
commentaries, thus expresses himself on the subject.
“On the appearance of the commentaries, the laws of
England, from a rude chaos, instantly assumed the
semblance of aregular system. The viginti annorum
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lucubrationes ‘recommended by Fortescue, it was
thought, might be dispensed with, and the student,
who had read thecommentaries three or four times
over, was lead to believe, that he was a thorough pro-
icient in the law, without further labour or assistance.
The crude and immethodical labours of sir Edward
Coke were laid aside, and that rich mine of learn-
ing; his commentary ‘upon Littleton, was thought to
beno longer worthy of the labour requisite for ex-
tacting its precious ore. ‘This sudden revolution in
the course of stady may be considered as having pro-
tuced effects. almost as pernicious as the want of a
rgular and - systematick guide; since it cammot be
doubted, that it has contributed to usher into the pro-
fession a greal number, whose superficial knowledge
of the law has been almost as soon forgotten as ac-
(uired.”

Judge Tucker has been found fault with for this
opinion Xt is manifest, however, that the judge meant
not to censure the work, nor to diminish its merited
fame; for he was himself greatly instrumental towards
its circulation. He has, no doubt, with regret ob-
served the evil we have been noticing, and warmly
tensures the folly of relying on the commentaries for
%lid learning: this is the ‘“pernicious effect” which
he deprecates, and which has no doubt occasioned the
fiilure of many students of law,

Upon the whole, we strongly urge an earnest pe-
rsal of this admirable work, the student; always
bearing in mind, that its principal object is to present
a orderly and systematick view of a science; the out-
lines of which are not to be found as briefly yet com-
Pletely delineated, in any other work. Let him also
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regu;'d it as a “more beautifal specimen of elegant
literature, than has in any other instance been applied
to a professional subject, which has greatly facilitated
the acquisition of juridical knowledge, while it has
improved the judgement of mature experience, and
given a convincing proof to the cultivators of general
literature, that if the science of English law has not
been often presented in an elegant form, the defect has
not been occasioned by the nature of the subject.”
1. Evans’s Pothier. Intro.75. Such unqualified, dis-
ingenuous, and ungrateful remarks as the following,
can only be mentioned to be condemned. ¢The com-
mentaries of Blackstone have met with success, but
have not deserved it. At a time when taste and lite.
rature are very much advanced in Great Britain, it was;
necessary its inhabitants should be presented withs,
readable system of law. This judge Blackstone did, ,
and no more; we find in it no invention, no philosophy,
no erudition; it may instruct a country gentleman, but:
lawyers receive no benefit from it. These commenta-
ries do not go sufficiently into the history and antiqui- |
ties of the law; deep researches did not suit his capa- |
city; he should all along, where the subject permitted °
it, have appealed to the Saxon government and policy.
More modern usages should have been illustrated by
ancient customs, and every point of the constitution
should have been traced to its source. He found it a
much easier task to deduce his subject from the con-
quest, and to transcribe, with a few improvements of
language, the matter which is heaped together in lord
Coke, or in Maddox, than to walk in a path where
there was no such genius to direct him: a vast la-
byrinth presented itself to him; he was conscious of
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his wealkness, and recoiled. A great many ingenious
things have been written on the nature and plan of the
feudal polity, by sir Matthew Wright: these the doc-
tor found it easier to copy, than communicate any ideas
of his ewn on that very curious and intricate system.
The crabbed, rugged, and unequal style of Bacon,
Belden, and Spelman disgusts all readers of taste;
butit is in these, and in authors that resemble them,
that the industrious student must dig for legal know-
ledge. It is much to be wished, that some lawyer,
whose views are enlarged by science, and whose pene-
ttion is sharpened by practice, would apply himself
tocompose a work, on a plan more original, liberal,
md extensive than the Commentaries; which, when-
ever that is done, will slide into insignificance and
oblivion.”” 'When this is done, that consequence will
certainly follow, most enlightened and liberal critick!

(Note 6.) WoopDESON’s SYSTEMATICAL VIEW, &C.
The transition from the “Commentaries” to the «Sys-
tematical View of the Laws of England,” by professor
Wooddeson, will be found natural and very agreeable.
Many of the topicks scarcely mentioned, and others
more fully treated of by justice Blackstone, have in
this work been considered somewhat in detail, so that
the student, having attained in the former the elements,
Welcomes a more particular view of the subjects in
the latter.

Dr. Wooddeson was the successor to sir William
Blackstone, and the second Vinerian professor. His™
lectures commenced in Michaelmas term, 1777, and
Wwere published in the year 1792, in three volumes oc-
tavo, We notice as particularly excellent, part 2d,
division 1st, and part 8d, division 2d.

15
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(Note 7.) De Loume ox THE CONSTITUTION oF
Excranp. This is deservedly a work of high esti-
mation, and has been much commended, not only in
England, but wherever it has been read. Junius re-
commends it as a deep, solid, and ingenious produc-
tion; and lords Chatham and Camden have spoken of
it in terms of great approbation. Itis unquestionably
a lumijnous, candid, concise, yet satisfactory exposition
of the British constitution, and is written in a pure
and nervous style. John Lewis De Lolme was bern
in Geneva, where he was for some time a senator. He
resided for several years in England, and wrote there
on a variety of topicks. He is the author of “Parallel
between the English constitution and the former gov-
erment of Sweden,” published in 1772; “Essay on
the union of Scotland with England,” 1787; ¢Fla-
gellantes;” «Memorials of human superstition;” ¢<Qb-
servations on the tax on widows,” 1778; (a pamphlet
‘of much wit and good sense;) and ¢Observations on
the late national embarrassments,” 1789. He died in
his native country, aged and poor, in March, 1807. |
He is said to have been a man of genius and learn-
ing, of sprightly and witty conversation, but rathe (
eccentrick.

By some he has been placed in the splendid cata
logue of those to whom the celebrated letters of Ju
nius have been ascribed.

(Note 8.) ProwpeN’s TreATiSE, &c. This is a
very interesting and clear, though concise hxstory
of the civil and ecclesiastical constitutions of
Britain and Ireland. It presents, in a bird’s ey
view, every important feature of that wonderful pi
of state mechanism, and unfolds its progressive ad
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vancement from its first rude foundations, to its pre-
sent regularity and excellence.

We presume that neither the writings of the consti-
tutionalists, nor those of the republicans or anarchists,
will mislead the student to suppose with the one, that
the British constitation is nearly free from defects, nor
with the other, that it is vulnerable at all points, and
replete with the seeds of its own certain destruction.
The productions of each party should be read with
the single view of extracting truth, and under the per-
suasion that entire verity and invariable candour are
not to be found in the pages of either. 'This little
volume of Mr. Plowden is written with a laudable
ad ingenuous spirit, and presents a very pleasing
view of the fundamental principles of a government
which every good and reflecting mind might reasona-
bly wish to be perpetual, .

(Note 9.) Eunomus. As an institutionary trea-
tise this lttle volume has much merit. Its main ob-
ject is the removal of many vulgar prejudices relative
to the science of law and its professors, by a liberal
and minute inquiry into the origin and spirit of many
of its principles. The aspersions usually cast on the
constitution and laws of England, both as to principle
and practice, are satisfactorily removed, and the ex-
cellence and dignity of both ably vindicated,

The difficulties usually encountered in matters of
practice, and the numerous apparently unmeaning
technicalities of English jurisprudence, are, together
with the science generally, illustrated in an able and
attractive manner. The intimate connexion of law
with history and general literature is displayed, and
the student strongly urged to pursue a liberal method
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of legal study. It is matter of regret that this work
is, with us, so little known. 'The merited renown of
its predecessor, the ‘“Commentaries,” has cast it into
shade, from which we should esteem ourselves fortu-
pate to rescue it.

(Note 10.) Reeves’s HIsSTORY OF THE ExcLisH |

Law. Until the appearance of this inestimable work,

a general history of English jurisprudence was no
where to be found; and was certainly a great deside-
ratum. 'The connexion between the law and the his-
tory of the times in which it originated, advanced, and
matured, is very intimate; and, as has elsewhere been
observed, must receive an attention commensurate -
with its great utility, But the history of the science

of law itself; ‘its origin, alterations, modifications and

“maturity; demands a closer inspection, and cannot fail

in being regarded as a subject of singular interest to
every legal inquirer. A lawyer surely will not con-
tent himself with a knowledge of the existing laws,

without respect to their origin and primary spirit, but |
will acquaint himself with the reasons which occasion-

ed their enactment, the causes of their various changes

and modifications. He should know what the law has

been; why it no longer exists the same; and the cause
of the alteration in any of its provisions; for the parts
which have been pruned and cast off, still affect the
nature and configuration of those which remain: in
fine, the law more than any other science, should be
known in all the various stages of its progression: its
history discloses its philosophy, and as legal writers
are generally content with declaring the mere ope-

rative law, a juridical history, gradually and chrono-
logically developing the science from its infancy, "
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through all ite struggles t0 taanly and vigorous matu-
rity; ‘designating with certainty and precision the va:
rions mutations it has undergone, and the causes which
induced thems cannot but be a work of great interest
and manifest utility. In this point of light we regard
Mr. Reeves’s histery. The object of this very iabe-
rious and judicious auther,is the investigation of En-
glish jurisprudence, not Englich antiquities: with this
view, every work -of established authority of early
times has been ¢ritically examined; ‘and, as he himself
informs us, the whole of Glanville, and the most va-
luable and interesting parts-ef Bracton, have been
incorporated in this work.

The style of this production is as easy, and the
mamner of treating the subject as interesting, as the
topicks would admit; but notwithstanding their inter-
est and importance, it must be admitted to be a work
which should be rather frequently than continuedly in
the hands of the student. Like some other works of
great value, it fatigues more from the multiplicity of
its topicks, than from the dulness either of its matter
or manner. 'The most judicious method, therefore, of
reading this work, is to take it up at intervals, and to
impress faithfully on the mind the law as it existed at
aparticular period, before proceeding with it in all its
variety of changes. A contrary procedure might en-
gender confusion in a work embracing the revolutions
and modifications of the law of England through many
centuries. ,The advantage of this method of reading
Mr. Reeves’s history is strongly impressed on our
mind, from a lively recollection of the pleasure and be-
nefit we receiyed from devoting to it an hour or two a
day; from which we have always thought we gained
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more useful knowledge of English law than from any
other work placed in our hands during our legal no-
vitiate. 'The propriety of the place assigned it in
this Course, viz. between the works of Blackstone
and Wooddeson, and the great Commentary upon Lit-
tleton, is strengthened by the views of its author. <In
pursuing the changes,” says Mr. Reeves, ‘in our laws
&hus far, it is hoped that if nothing is added to the
stock of professmnal information, somsething is done
towards giving it such illustration and novelty, as
may assist the early inquiries of the student. 'The
investigation here made into the origin of English
Tenures, the law of real property, the nature of writs,
and the ancient and more simple practice of real ac-
tions, may, perhaps, facilitate the student’s passage
from Blackstone’s Commentaries to Coke upon Little-
ton; and better qualify him to consider the many
points of ancient law which are dlscussed in that
learned work.”
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TITLE II1.

«Emisit me mater Londinum, juris nostri capessendi gratid;
cujus cum vestibulum salutdssem, reperissemque linguam pere-
grinam, dialectun barbarum, methodum inconcinnam, molem
non ingentem solum, sed perpetuis humeris sustinendam, exce-
dit mihi fateor animus.”.....sPELMAN.*

THE LAW OF REAL RIGHTS AND RBAL REMEDIES.

L. Tue Law or ReaL Ricurs. (Note 1.)
1st. Coke’s Commentary upon Littleton’s
Tenures. [Hargrave and Butler’s edi-
tion.] (Note 2.)
2d. Cruise’s Digest of the Real Law. The
following select Titles: (Note 8.)
1. Lands, Tenements, and He-
reditaments.
2. Incorporeal Hereditaments.
The following:
Common. -+
“Ways.
Offices. (Note 4.)
Franchises.
Rents. J .

*Vide note 3 to this Title.

Vv

THE OBJECTS OF REAL PROPERTY.
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3. Estate in Fee Simple. I

4. Estate Tail.

5. Estate Tail after possibility of
issue extinct.

6. Estate for Life. A

7. Estate for Life and Occupancy.

(Noute 5.)
8. Leases and Terms for years. .
(Note 5.) L
9. Estate from year y
¢ Treated under
0 year. . g the same Title.
10. Estate at Will.

11. Estate at Sufferance.

12. Estate by Curtesy of England.*

13. Estate in Dower.

14. Jointure.

15. Estates upon Condition.

16. Mortgage.t 3

17. Reversion. : 7

- 418. Remainder. [Preston on Cross

Remainders.] (Note 6.)

19. Fearne’s Essay on ‘Contingent >
Remaindeys.

20. Fearne’s -Essay on Executory
Devises. (Note?7.) ,

oyment of THE ESTATE OB INTEREST WHICH MAY BE HAD IN REAL PROPERTY.

ni
{ property.

egstates in real

The time of e

* { Vide Section “Miscellaneous,” end of this 3d Title, and
read the opinions &c. there recommended in the order there set
down, and in connexion with the above subjects.
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24. Joint 'Fenancy.
THE NUMBER
22, Tenancy in Common. $ axp reration
23. Coparcenary. %" OWHERS.
24. Descent. * 1&
25. Purchase; and herein of | <
Title by - -
Escheat. 5 g
Prescription. ri 3
Deed.t S &
Private Act of Parliament. | 2 £
King’s Grant. o
Devise. J &
:: '[II:uest. (Note 8.)

II. Tre Law or Rear Remepies. /Note 9.)
1st. The 10th and 11th chapters of the 3d
vol. of Blackstone’s Commentaries.
2d. Comyn’s Analysis of Real Actions.t
E. 8d. Title Assize, 1 Bacon’s Abridgment.
4th. Booth on Real Actions. (American
edition is preferable.)

LORD COKE’S REPORTS.

[Select Cases therein on the Law of Real Rights and
Real Remedies.]

[In recommending fo the industrious student the
earnest perusal, in lord Coke’s reports, of certain cases

*tVide note in the preccding page. iVide:1 Comyn’s Dig. p. 140.
16
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on the law of real property, we desire to impress him
with the strongest sentiments of respect and venera-
tion for the writings of this distinguished luminary of
the law. '

The youth who would drink deeply in English
Jurisprudence, must resort to the fountains; for al-
though the waters of many of the streams which
flow from them may be sweeter and meore limpid, they
are by no means so strongly nutritive: they may allay
the thirst of the moment, but leave no very durable or
profitable effect.

The writings of lord Coke are to be regarded as
a rich and abundant source of legal wisdom, which
though strongly tainted with the aﬁ‘ectation and pe-
dantry of the age in which he lived, and almost de-
void of that lucid order and harmony of style which
characterize the legal works of the present day, pes-
sess a charm of a more lasting and' useful character;
and which, perhaps, is somewhat heightened by the
very quaintness that so strongly distinguishes them
from the productions of more recent times.

It would be no less than ingratitude in the anxious
inquirerafter legal knowledge, to disregard the labours
of this great and estimable sage of the law; since he
appears to have been ever anxious to simplify, and so
elucidate his subject, as to reduce it to the level of the
student’s comprehension. How much do we find in
his learned ¢“Commentary on Littleton,” and his pre-
faces to <“The Reports,” expressly designed to en-
courage the despondmg student, to relieve his doubts,
banish his fears, foster his hopes, and encourage his
aspirations! How animating the assurance, and with
what paternal anxiety is it given, that “although he
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may not, at any ome: time, reach the meaning of his
author; yet at some other time, and in some other
place, his doubts will be eleared.” - <Our student,”
says he on another occasion, “must remember that the
knowledge of the law is like a deep well, out of
which each man draweth according to the strength of
his understanding. He that reacheth ‘deepest, seeth
the amiable and admirable secrets of the law, where-
in I assure you the sages of the law in former times
have had the deepest reach. And as the bucket in
the depth is easily drawn to the uppermost part of the
water, (for nullum elementum in suo proprio loco
est grave, ) yet if taken from the water, it cannot be
drawn up but with great difficulty; so, albeit, the
beginning of this study seems difficult, yet when the
professor of the law can dive into the depth, it is
delightful, easy, and without any heavy burthen, so
long as he keeps himself in his own proper element.”

But notwithstanding we are thus grateful for the
useful labours of this Hercules in the law, and thus
friendly to his works, we would by no means carry

our veneration so far as to sacrifice our Blackstone,*

Fearne, Hargrave, Butler, Powell, Cruise, Jones, &c.
to “The Reports,” or the pages of the ¢Institutes.”
We must not so prefer the undigested mass of learn-
ing of my lord Coke, as to neglect “The Essay on
Contingent Remainders and Executory Devises;” the
valuable notes of the editors of the “Commentary on
Littleton,” or the learned, lucid, literary and legal
“Essay on the Law of Bailments,” whose illustrious
author, as Gibbon remarks, “was, perhaps, the only

* Vide Black. Com. page 5.

-
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lawyer equally conversant with the Year Books of
‘Westminster, the Commentaries of Ulpian, the Attick
Pleadings of Iszus, and the Sentences of the Arabian
and Persian Cadis.” Nor should we be faithful te
the object of our undertaking, were we to recommend
the entire perusal of my lord Coke’s Reports, or other
writings; for although our admiration be strong, yet
an attentive examination of the whole has convinced
us, that there are very many cases which would be ef
little or no utility to an American lawyer; and others,
for various reasons, scarce worth the labour and time
of perusal. It is our ohject, therefore, carefully to se-
lect for the student such as are most worthy his atten.
tive stady; and in erder to render this selection as
valuable as possible, we have, with no little care and
labour, given a very cencise abridgment of most of the
cases recommended, and subjoined references to such
leading and distinguished cases, and sources of infor-
mation on the points contained in my lord Coke, as
might present in one connected view the entire learn-
ing of all that is particularly valuable in the law trams.
mitted to us by this illustrious reporter,

The cases recommended in this and Title IV. are
scarce one sixth of the whole number contained in
“The Reports.”” Our anxiety that the student should
profit by our careful and laborious selection, induces us

. to state our confidence that this selection will be found
judicious, and prove highly valuable to him. Let not
the stndent, however, suppose that ail the omitted
cases are useless; this is far from being the case; our
selection embracing only those of singular excellence. ]
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RULES TO BE OBSERVED IN READING LORD COKE’S
REPORTS.

1st. Where the cases are preceded by the pleadings,
read the pleadings with great attention; examine the
points raised by them, and set these carefully down:
the case should then be read, and the questions of law
thus collected, should be compared with those litiga-
ted before the court.

2. As lord Coke is generally desultory and dif-
fuse, frequently blending points of law, neither raised
by the pleadings nor agitated before the court, but sug-
gested solely by his lordship, the student should at-
tentively discriminate between the questions actually
ttissue, and the obiter dicta, the opinions of counsel
arguendo, and those of the reporter; so that, in citing
from these reports a point of law, as there judicially
established, it may not prove to have been merely an
obiter dictum, the opinion of the litigants, or the 1dea
of the reporter.

3d. Where the cases are followed by WNota, give
sich note a cursory reading, in order to judge of the
necessity of a more attentive perusal. If important,
(as many of them are,)read them again with attention.

4th. The leading cases in lord Coke’s Reports being
often referred to, and cited with distinguished respect,
and being reported very much in detail, and with but
little attention to method; so that the points adjudicated
are not easily ascertained, but in order to arrive at
them, require frequently an attentive perusal of the
Whole case; the student would be profitably employ-
ed in concisely abridging some of these difficult and
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shed an interest and air of novelly en i, which w
do not meet with in any other essay on that doctrine)
Vide also Co. Litt. 376, Butler’s note.

Particular References. Bagshaw ». Spencer, !
Collec. Juri. 378. Wright v. Pearson, Ambler, 33
Austen v. Taylor, Ambler, 376. Jones v. Morgu,
1 Bro. Rep. 206. Hodson ». Ambrose, Doug. 8.
Doe v. Fenneroe, Doug. 487; and the very able nos
of the reporter. Pybus ». Mitford, 1 Vent 3
Loddington v. Kine, 1 Ld. Ray, 203. Jus. Bluk
stone’s argument in Perrin ». Blake, Hargnh
Law Tracts, 487.

to Amevican excited considerable attention in e
&ages.  courts of this country; and to bst
been argued with no less ability and learning tha it
the courts of Westminster. The student will findtk
following cases to be distinguished by great researth
Smith and Wife v. Chapman, 1 Hen. and Munf. %
[This is the most valuable case to be found inis
American Reports.] Brandt v. Gelston, (an sbé
case,) 2 John. Rep. 384. M<Ginnis and Wifet
M¢Peake, Penn. Rep. 291. - Bishop v. Selleck !
Day’s Rep. 299. Dott v. Cunningham, and Doti?
Wilson, 4 Bay’s Rep. 453. 457. Shermer o. St
mer’s Exs. 1 Wash. Rep. 267. Roy v. Garneth?
Wash. Rep. 9, (a good case.)

References on the other resolutions in Shellf!
case.  On the first resolution, vide 5.Cru. Dig. p-3%
from sec. 5 to 14, both inclusive, as to the relationd
the judgment; and as to the suing of execution agsi¥
the issue in tail, where tenant in tail had died befo®
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execution awarded, v, 5 Cru. Dig. p. 428, § 13, 14.
Co. Litt. 361. b.

CauprLEicr’s Case. 120. a

This case is important, as fully ai'guing and esta-
Mishing the dectrine of scintilla juris, and of the
destruction of comtingent uses, by divesting this pos-
thilily of u seisin.

References. Vide Butler’s note, 1 Co. Litt. 273. a.
Beller’s edition of Fearne, 201, (y) where this case
is abridged; also in the same work, appendix No.
% lord ehief baren Gilbert’s remarks on the doctrine
of scintilla Jurzs, or Gilbert on Uses and T'rusts,
P 127.

E. Tue Rettbr o Crepixeron’s Oase. 153. a.

In this case held that a lease to A. for eighty years,
¥ she so long live, and if she die or alien within the
uid term, then to B. for as many years as should re-
®ain afier A.’s. death, for and during the residue.of
id tevm of - eighty years, ‘was void as to B. on the
principle that there could be no remainder of a term:
ier a pravivus estate for life; alsothat it was a mere
Pussibitity; and that. it Was'void for uncertainty of
témmencement. -

* Reforences. "That a remamder of a term after a
Emitation Fér life is new held good, vide Manning’s’
tase, 8 Co. :95, and references: and that “term” net
only signifies interest but time, and that such a re-
mainder is valid, v. Plowden v. Cartwright, 1 Burr.
2. 2 Black. Comm. 144.

17
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E. Miipmay’s Case. 175. a.

Of the consideration requisite to raise an use in a
covenant to stand seized, or a deed of bargain and
sale.

References. Vid. the doctrine of Mildmay’s case
fully considered in 2 Fonbl. on Equi. 25, § 2. Rob.
on Sta. Frauds, 119, note. 4 Cru. Dig. tit. xxxii.
ch. xvii. § 60, 61, 62. 2 Black. Comm. 296. Ward
v. Lambert, Cro. Eliz. 394. Anonymus 2 Vent. 85.
Fisher v. Smith, Moor 569. Bolton v. Bish. of Ose-
lisle, 2 Hen. Black. 259. Hudson v. Chapman, 3
John. Rep. 484. Ware v. Carey, 2 Call. Rep. 263.

SECOND COKE.
E. MAanser’s CAsk. 1. a.

A deed should be read to an unlsttered man, if he

require it, before he be compelled to sign it, and if-in
a language unknown to-him, it mast be t¢anslated to
him: but if one be bound that anether shall executs s
deed, the person s0 bound must see, at his peril, that
the deed be executed by this third person. The
pleading in this case was bad for uncertainty.
- References. On the 1st. resolutdon'vide references
to Thorogood’s case, 2 Coke 15. a. On-the 2d reso-
lution -v. 1 Ba. Abr. 667. Co. Eitt. 308. - On 'the
insufficiency of the pleading, v. 2 Ba. Abr. 89. 5
Ba, Abr, 411. 2 Wms. Saund. 49. No. 1.
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GoppArD’s CasE. 4. a.

That a deed takes effect only from delivery; so that
if it want date, or have a false or impossible one, it
is good; and the delivery ascertains the time from
which it takes effect: only three essentials to a deed;
viz. writing, sealing, and delivery.

References. As to date of a deed, v. Jacob’s Law
Dic. title «Date.” As to delivery, v. Goodright v.
Strahan, Cowper 204. Hall v. Cazenove, 4 East
7. As to pleading that a deed was in fact made
wa day different from its date, and that plaintiff is
1ot estopped to plead thus, v. 4 East 477. As to seal-
mg, v. the very able opinion of judge Haywood in
Jugram ». Hall. Haywood’s Rep. 193. That a
scrawl of a pen is a seal in Virginia, v. Jones .
Logwood, Wash. Rep. 42: not so in New-York.
Warren v. Lynch, 5 John Rep. 239. But a deed
made in Pennsylvania, and sealed with such a scrawl,
Wwhich in that state is sufficient, may be sued upon as a
sealed instrument in New-York. Meredith ». Hins-
dale, 3 Caine’s Rep. 362. ‘

THoroGoOD’s CASE. 5. a.

Fraud in the execution or obtaining of a deed vi-
tiates it. Deed must be read to obligor, if required,
ad in the very words of the deed, and, if required,
the very effect and purport must be declared.

References. Fraud in the consideration of a deed
tognizable only in chancery; al. as to fraud in the
erecution. 8 Dun. and Ea. 428. Hayne v. Maltby.
Bridgman v. Green, 2 Vez. 445. 627. Vid. the opi-
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nion of judge Rush on the 4th. reason assigned for a
new trial, in the case of Wright v. Tower. Appen-
dix to American edition of Douglas’s Bep. 2d. vol.
Vrooman ». Phelps, 2 John. Rep. 177. But in Penn-
sylvania, fraud either in the consideration or execw-
tion of a deed, may be taken advantage of under the
plea of payment, &c.

E. Bucxkrer’s Case, 55. a.

A. tenant for life, remainder to B. in fee. A. leas¢a
for four years to C. A. then granted tenemenia pre-
dicta to D. habendum from the mnext feast, for 1¥e:
after the feast C. attorned, and his lease expired: B,
then entered, and made a lease at will to E. to whom
A. levied a fine come ceo, &c. B. the tenant in fee in
remainder, entered and leased to the plaintiff, whe
brought ejectment against E. who had entered on the
premises, Judgment for plaintiff and resolved,

1. That the grant to D. was void, as being an es-
tate of freehold to commence in futuro.

2. That the grant being ab initio void, was not ren-
dered good by the attornment.

3. That as D, entered under colour of a void grant,
he was a disseisor.

4. That if the fine had been levied to D. himself,
B. might have entered.

5. That the fine levied to E. is a forfeiture, and B.
might enter. :

References, 'That a freehold cannot be granted in
Juturo, vide 3 Wilson’s Bac. Abi. 148. Sasser v.
Blyth, 1 Haywood’s Rep. 259. (a very good case.) 1
Cru. Dig. tit. i § 47, 48. 4 Oru. Dig. tit. xxxii.
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§ 26, 7. Wallis v. Wallis, 4 Mass. Ter. Rep. 135.
Frawbridge ». Dunbaugh, 4 John. 0&, 91, Swift’s
system of Connecticut law.

THIRD COKE.
BorasTon’s Cask. 19. a.

Devise to A, for eight years, remainder to testa.
tor’s executors for the performance of his will, until
such time as B. his son should accomplish his full age
of twenty-one years; and when said B, shall attain to
his full age, then to said B. in fee. B. died before
iwenty-one, Held that B. took a vested remainder;
that the adverbs of time, when and them, only related
to the vesting of the possession, and net the interest,
and that the executors took an absolute estate until B.
would have attained his full age,

References. 2 Cru. Dig. tit. xvi. ch. i. § 69, 70, 71,
72. vid. an able opimion by Fearne in his posthumous
works, p. 491. Wheedon v. Lea, 3 Dun. and Ea,
4. Hayward v. Whitby, 4 Burr. 228.

‘W ALKER’S Cask. 23. a.

Debt lies against lessee, for rent accruing after as-
signment; first, because lessee cannot by his own act
deprive lessor of that remedy which is given by the
contract of lease; secondly, the lessee may assign the
term to one unable to pay; and thirdly, there is a pri-
vity both of contract and estate, between lessor and
lessee, notwithstanding the assignment,
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References.' Marshw. Brace, Cro. Jac. 334. Mar-
row v. Turpin €ro. Eliz. 715. Taylor v. Shum 1
Bos. and Pull. 24. 1 Fonb. on Equi. 359, § vi. Thurs-
by ». Plant, 1 Wm. Saund, 287, and notes 3, 4, 5.
(A very valuable case.) Devereux v. Barlow, 2 Wms.
Saund. 182. As to the difference between an assignee
and an under lessee, vide Holford v. Hatch, Doug.
183, and the opinion of judge Tucker, 3 Hen. and
Mumf. 468. Note.-

E. ButLER AND Baker’s CAse. 25. b.

This case is important, principally as it contains
much valuable learning on the doctrine of relatiox.
There is also much good matter arguendo on the
construction of the statutes of devises: the whole is
entitled to a studious reading.

References. Read 18 Viner’s Abridg. title < Re-
lation,” 285 to 204. Jacob’s Law Dic. title <“Rela-
tion.”” Thomson v. Leach, 2 Vent. 200. Jackson ex
dem. Rensselear v. Ball, 1 John. Ca. 81. Jackson ex
dem. Griswold ». Bard, 4 John. 230.

As to the power of devising vid. Goodtitle ». Ot-
way, 4 Bos. and Pull. 576. (A case of great learn-
ing.) Whether a right of entry be devisable vid.
an excellent case in 1 Taun. Rep. 577. Swift ex
dem. Neal », Roberts, 3 Burr, 1488.

E. Feryor’s Case. 77. a.

This is a very valuable case, illustrative of the
odium attached by the law to every species of fraud.
Its importance may be exemplified by comparing it
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in the reaf law, 1o what Tivine’s celebrated- case is
in the personal law.

.References. sRead: 5 Cru. Dlg tlt; xxx\r. ch xi.
i 19, 20. Englefield ». Englqﬁeld, 1 Vern %3
“Fraud » Jacob’s Law Dw e S

FOURTH COKE
E.. meon’s CAsE. 1. a.

Of jointures within the statute 27 Hen. 8. ch. x. § 6.
and of collateral satisfaction in bar of dower within
this' statute; since the statute:of devises-32 Hen. 8.

References. . 4 Cru. Dig. tit. vii. ch. i. § 1,2, 3, 4
30, 81, 32. Ch. iii. the whole. . Tit. vi. ch. v. § 22
to the end. - Lardbee v. Van Alstyne, { John. Rep.
307. Birmingham ». Kirwan, 2 Scho. and Lef. 444.
(A very good case.) The opinion of C.J. M‘Keane in
Kennedy . Nedrow, 1 Dall. 445. -Webb v. Evans,
1 aney s Rep 565

o

E Fonsz AND; HEMBLING’S GAsz 61~ a.
N .‘, B ' ! X -

'Eeme‘ so}e; 'deuses;to B. in fee,uwhom sh‘e«aftera‘
wards married. During her coverture. she had often
deglared, that B. sheuld not have-the premises. Devi-
soridied without issue. B. enfeoffed the defendant
on:whom C. eatered, as heir. to feme, who leased to
the plaintiff.

Resolved. 1: . 'That the mukmv of a will is but
a inception of. 1t, and it is contrary to its nature to
be drrevocable; and as.feme during coverture camnot

ey
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countermand it, lmng sub potestate viri, her marviage
shall be a revocation in law. j

2. That if it were otherwise, it nould be very de-
trimental to women, since after marriage they catino,
for any cause, countermand their will.

8. That if the law permitted a woman to continue
or revoke her will in such case, it would virtually be
the will of her hushand, since he might constrain her
to continue or revoke at his pleasure. Judgment for
the plaintiff.

References. Read Roper on Revocation, p. 19, |
80. Doe. v. Staple, 8 Dun. and Ea. 684. Bretiv. |
Rigden, Plow. 384, a, that will revives, if hushand |
dies leaving the wife. Sed vid, Mirs. Lucae’s case, |
4 Burn’s Eccl. Law, 48 contra.. Hodson v. Lloyd, |
3 Brown’s Ch. Rep. 524. Vid. References fo Hen-
stead’s case, 5 00 10. b.. . v

E. HERLAOKENDEN’S Case. B2. a.

'This is a leading case on the law relative to waste,
which though, in this country especially, and in o |
small degree in England, has been altered and ame- |
liorated since lord Coke’s time, is an importantﬂﬂc'
trine, and must not be neglected.

References. Read lord Bacen’s excd}lent argl-
ment on the case of “Impeachment of Waste,” Bs-
con’s Law Tracts, 208. As to the operatioa of the
clause ‘“Absque impetitione vasti,” that it does not
merely exempt the tenant from a suit, but vestsa pro-
perty in him, read the 7th resolution'in 11 Co. 83. 3
Woodd. Lectures 401. 1 Du. and Ea. 56. ¢ Cru. Dig
iil. § 61 to71. As to the erections which an outgo-
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ing tenant may carry from the premises, read 2 Sel-
win’s Nisi Prius Law 1148, and note 5, 1150, and
note 6; also 1 Wm. Saund 323. b. No. 7. 2 vol.
259. No. 11, for a learned and perspicuous view of
the law of waste.

Nokg’s Cask. 81. a.

A. leased a house to B. by the words demise, grant
&c. and covenanted that B. should enjoy it without
eviction by lessor, or any claiming under him, and
likewise that he would perform all agreements, arti-
cles, &c. in the indenture. B. assigned his term to
C. from whom, in ejectione firma, the premises were
recovered by . In debt by B. against A. it was on
demurrer resolved,

1. That the words demise and grant created a co-
venant in law which might be sued on by assignee.

2. That the obligation extended to covenants in
law, as well as to covenants in deed.. .

3. That although the recovery ' was by verdlct
plaintiff vught to have shewn that D. had an elder ti-
tle, otherwise the covenant in law was not broken; and
for this, judgment was given for defendant.

4. That the express covenant qualified the gene-
rality of the covenant in law, and so restrained it, by
the mutual consent of the parties, that it should not
extend further than the express covenant.

References. That a particular, express covenant
restrains a general covenant in law, vid. 1 Wms.
Saund. 60. No. 2. Hale v. Deering, 14 Modern, 113.
Hayes v. Bickerstaff, Vaughan 126. Co. Litt. 332 No.
Kent ». Welch, 7 John. Rep. 258. Frost et al. z.

18
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Raymon, 2 Caine’s Rep. 188. That this doctrine of
implied covenants is confined to real property, v. 3
Comyn’s Digest, tit. Covenant, A. 4. 2 Selwin’s
Nisi Prius, 402. No. 12.

E. Dumror’s Case. 119. b.

A. leased to be B. with a proviso that B. or his as-
signs should not alien the premises without special
license. A. afterwards, by deed, licensed B. to alien
or demise the whole or part to any person or per-
sons. B. assigned the term to T. who devised it to
his son, upon whose death it was assigned by the ad-
ministrator to the defendant. A. entered for condition
broken. Resolved, that the condition was firally de-
termined by the license to B. for lessor cannot dis-
pense with an alienation for a time, and afterwards
make the same estate subject to the proviso; for the
condition is entire.

References. Read 2 Cru. Dig. tit. xiii. ch. i. § 32
to 48. Morgan v. Slaughter, 1 Day’s Espinasse’s Nisi
Prius Rep. 8. 2 Selwin’s Nisi Prius, 408, § 5.

FIFTH COKE.
Crayron’s Cask. 1.

A lease was dated 26th May for three years from
henceforth, but not delivered till the 20th of June, at
four o’clock in the afternoon. Resolved,

1. That henceforth shall be accounted from the
delivery.
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2. That the lease determined the 19th of June in the
third year; for no fraction of a day is regarded in law.

3. That the day of delivery is included. But if a
lease is to begin from the day of the making, or from
the day of the date, the day is excluded. From the
date, and from the day of the date, is all one.

['The decision in the third resolution has excited
considerable legal controversy, some holding with
lord Coke, that ““from the date,” and “from the day
of the date,” mean the same thing, while others con-
tend that the former includes, the latter excludes the
day: some hold that the authorities are contradictory
and irreconcileable, and that these expressions may
be construed either inclusive or exclusive, as is best
adapted to effectuate the intention of the parties, and
others have rejected the doctrine of inclusion and ex-
clusion according to the supposed intention of the par-
ties, and assert that the authorities are not at variance
with each other.]

References. Read Pugh v. duke of Leeds, Cow-
per’s Rep. 714. -[Lord Mansfield, in a very able
opinion, decided in this case, that a power to lease in
Possession was well executed by a lease to commence
from the day of the date, and that “from’ may ope-
rate either inclusively or exclusively, according to the
context and subject matter.] Powell on Powers, 433
to 541. [In this very learned and elaborate examina-
ation of this subject, Mr. Powell has with great in-
dustry and skill investigated and arranged all that
has been advanced from the earliest times on this
point, and, as we conceive, fully vindicated the au-
thorities from the charge of contradiction; and has
shewn that all these apparently variant cases are re-
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concileable, on a ground of distinction running through
the whole current of authorities. This very admirable
argument well merits an attentive reading. Should the
student, however, decline reading it, he will find a
concise abridgment of it by Mr. Evans in his ¢*View
of lord Mansfield’s Decisions,” vol, i. 221 {0 229.]
The King v. the inbabitants of Gamlingay, 3 Du. and
Ea. 573. Castle v. Burditt, p. 623.

E. Jewer’s Case. 3. b.

Resolved, That a lease of a Fair, being an incor:
poreal hereditament, is not a lease within the sta-
ute, 1 Eliz. ch. xix. and that such lease, though good
by way of contract between lessor and lessee, is avoid-
able by the successor of the bishop who made the
lease.

" References. Read the Dean and chapter of Wind-

sor v. Gover, 2 Wms. Saund. 302, and notes. §

Wilson’s Rep. 82. Co. Litt. 44. b. note 3.
E. Justice WiNDHAM’S .GAsx-:. 8. a,

‘Where, by construction of law, joint words may be
taken respectively and severally. This is a very cele-
brated case on that doctrine. '

References. Read Veal v. Roberts, Cro. Eliz.
199. Cook v. Gerrard, 4 Wms. Saund. 181. Vid.
Slingby’s case, 5 Co. 18, and references, where words
several in their usual operation were disregarded, and
the obligation containing them held to be joint in its
effect, in respect to the joint interest to which it re.
ferred. ‘



TITLE 111, 124

HensTEAD’S Case. 10. b.

If feme lessor or lessee at will take husband, the
lease is not thereby determined, for this might preju-
dice the husband, and feme after marriage cannot de-
termine the estate herself.

References. Read 1 Wilson’s Bac. Abr. 483,
Co. Litt. 55. 1 Salk. 117. pl. 9.

E. Ives’ Case. 11. a.

A. leased to B. for thirty years, except all woods
wnd underwoods growing on the manor; then made a
second lease to him of all the woods and underwoods
for sixty-two years, absque impetitione vasti; and af-
terwards made a third lease of the manor for thirty
years, to commence from the expiration of the first lease
for thirty years. The thirty years expire, and B. cut
down trees. In waste it was resolved,

1. That by the exception of the woods, &c, the soil
itself is excepted. ,

2, That notwithstanding this exception, the woods
and underwoods passed by the lease of the manor.

3. That by acceptance of the third lease, though
to commence in futuro, the second lease was immedi-
ately surrendered, for the lessor’s ability to lease is
thereby affirmed, and the trees being thus joined to the
the land, lessee was liable. Judgment for plaintiff.

References. As to the first resolution, vid. Rich.
Lifford’s case, 14 Co. p. 49. b, 50. a. 'The opinion
on the second ebjection made in that case. As to the
hature of an exception in a deed, read Shepherd’s
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Touchstone, 7S. On the kind of interest which a
grantee of trees has, read Clap v. Draper, 4 Mass.
Rep. 266. On the third resolution read Doe ex dem.
Earl of Berkley v. Abp. of York, 6 East, 100, the
opinion of lord Ellenborough. Read also Davison
v. Stanley, 4 Burr. 2240. Smith v. Maplebank,
1. Du. and Ea. 444. 1 Wms. Saund. 236. b. note.

Tue CouNTESS OF SHREWSBURY’S CASE. 14. a.

"The countess brought case against her tenant at wil}
of a house, which had by accident burnt down. Resol-
ved, that plaintiff could not maintain her suit because at
common law lessee for life or years was not responsi-
ble for voluntary or permissive waste, as they came
in by the act of the lessor; and so tenant at will is not
answerable for permissive waste, not being within the
statute of Gloucester, which gave remedy for waste
committed by tenant for life or years. But lessee at
will is liable in trespass for voluntary waste, for this
“is a determination of the will, and lessor may sue
without entry.

References. Read Hargrave’s note 1. Co. Litt.
57. a. 1 Wms. Saund. 823. b. No. 7. 1 Cru. Dig.
p- 78, § 59, 60,p. 257, § 11, p. 872, §15. [This case
is sometimes called the countess of Salop’s case.]
Phillips v. Covert and Covert, 7 John. Rep. 1.
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SPENCER’s Case. 16. a.

This is a very leading and distinguished case on the
rights and responsibilities of assignees to the.cove-
nants, expressed and implied, in an indenture of. lease.

Read Bally v. Wells, 3 Wilson’s Rep. 25. Church-
wardens of St. Saviour’s, Southwark, v. Smith, 3
Burr. 1271. Tatem ». Chaplin, 2 Hen. Black. 133.
Espinasse’s Nisi Prius, Gould’s edi. vol. i. part ii. p.
145 to 155. Webb ». Russell, 8 Du. and Ea. 210.
Mayor of Congleton ». Patison, 10 Ea. 130, and the
following American cases. Nesbit v. Nesbit, Taylor’s
Rep. 82; (a very good case.) Lot ». Thomas, 1 Pen-
nngton’s Rep. 407. Pollard v. Shaaffer, 1 Dallas’s
Rep. 240. Devisee of Van Rensselear v. exrs. of
Platner, 2 John. Ca. 24. Moale v. Tyson, 2 Harris
ud M‘Heunry, 387.

Tue Lorp CHENEY’s Case. 69. a.

Resolved in this case, that no averment out of a will
shall be received; for a will concerning lands, &c.
ought to be in writing, and the construction should be
tollected from the words of the will, and not by any
tverment out of it. But if a man has two sons named
John, an averment in such case may be received, in
order to shew which of them the devisor meant.

References. 'There are few doctrines in the law
of greater importance, or attended with more difficul-
alty, than the admissibility of parol and extrinsick
tesimony to affect written instruments. There has
been much written on the subject, and innumerable
tases of great learning on it are reported. 'We pre-
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sume that we cannot do better than to refer the stu-
dent to Mr. Roberts’s very able chapter on this sub-
ject, in his Treatise on the Statute of Frauds, page
10 to 90; and the following valuable cases which Mr.
Roberts has strangely omitted to notice. Freeland ».
Burt, 3 Du. and Ea. 474. The king ». inhabitants
of Scammonden, 474. The king v. inhabitants of
Laindon, 8 Du. and Ea. 379. And for the cases
which have occurred in the American courts, v. Ran-
dall’s edi. of Peake’s Evidence p. 117, No. 5; or
Bayard’s Digest of American Cases on the Law of -
Evidence, p. 78 to 94, in both of which works the
cases are concisely abridged and well arranged.

Oranp’s Case. 116. b.

If A. holding lands durante viduitate, sows them,
and then takes husband, she is not entitled to the em-
blements, for although her estate be uncertain, yet as
it was determined by her own act, the emblements
belong to him to whom the lands belong: but if baron
and feme are lessees during coverture, and baron sow
the lands, and they are divorced causa precontractus,
baron shall have the emblements, for judicium reddi-
tur in invitum.

References. Read 2 Black. Com. 122. 145. Ja-
cob’s Law Dic. tit. “Emblements.” Latham v. At-
wood, Cro. Car. 515,
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SIXTH COKE.

E. TREPQRT’S Case. 15. b.

A. tenant for life, and B. remainder-man in fee,
leased to C. who in ejectione firm#e declared on a
joint demise by A. and B. Resolved, that this was
the lease of A. during his life, and the confirmation
of B. and after the death of A. that it was the lease
of B. and the confirmation of A. and therefore the de-
claration on a joint demise was ill. It was further
held that the deed, though indented, was no conclu-
sion, as it enured by way of passing an interest.

References. On this case generally, v. 2 Bac.
Abr. 574, and on the point of estoppel, v. Co. Litt.
45.2.47.b. 2 Wms. Saund. 418. No. 1. Blake ».
Foster, 8 Dun. and Ea. 487. 4 John. Ca. 91. 2
Selwin’s Nisi Prius, 456.

CoLLier’s Cask. 16. b,

Devise to A. paying B. twenty shillings, is a de-
vise in fee simple: for the law intends a devise to be
beneficial to the devisee; and here he may after pay-
ment die without satisfaction; but if the payment is to
be out of the profits of the land, devisee has but a
life estate. /

References. Read 6 Cru. Dig. tit. xxxviii. ch. xi.
{49 to 71 inclusive. Id. ch. xifi. § 26 to 34 inclusive.
Denn ». Mellor; 5 Du. and Ea. 558. Doe v. Allen,
8 Du. Ea. 497. Doe v. Clark, 5 Bos. and Pul. 843.
(These are very leading cases.) That devisee does

19



126 PARTICULAR SYLLABUS.

not take a fee, if the estate be plainly indicated, as
e may reject it, read Cowper’s Rep. 410, and Wil-
lis v. Bucher, 2 Binney’s Rep. 463, opinion of C.J.
Tilghman on the first question. Townsend ». Bull,
10 John. Rep. 148. (Very good cases.)

E. WiLp’s Case. 17. a.

Devise to baron and feme, and after their decease
to their children, or remainder to their children: whe-
ther they have or have not children at the time, this
is but an estate for life in baron and feme, remainder
to their children. But if lands are devised to A. and
his children or issue, he having none at the time, A.
takes an estate taily but if he have children at the
time, he and his children take a joint estate for life.

References. Read Hodges v. Middleton, Doug
431. Powell on Bevises, 505. Seale v. Barter, 2
Bos. and Pull. 485 [That devise to A. and his ds-
sue, he having children at the time, is an estate tail,
and not a joint estate to A. a5d his issue for life, read
Lampley v. Blower, 3 Atk. 397; for since Coke’s time
the word issue has become as proper a word of limita-
tion, as the expresgifn ‘heifs of the body.”]

MaRrquis oF Wmcmésmn’s Cask. 24. a.
That the law does not merely require a testator, at
the time of making his will, to be so possessed of me-
mory as to be able to reply to familiar and usual ques-
tions, but he must have a disposing memory, so that
he may devise his lands with reason and understand-
ing; and this is what the law calls perfect memory.
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References. Read 1 Fonb. on Equ. 69, and note
(x.) ¥ Wilson’s Bac. Abr. 801, 302.

| E. Sir AntHony MiLpmay’s Case. 40. b.

This is a great case on the subject of perpetuities,
repugnant and void conditions, and particularly on
the illegality of such provisos and conditions as de-
stroy the incidents to an estate tail.

References. Read Butler’s Fearne, 252 to 262.
1 Wils. Bac. Abr. 647. (L.) and Fearne’s posthumous
works, 835. -

SEVENTH COKE.
E. Bebev’s Case. 40. b.

This is a noted case as to the congideration requi-
site in a covenant to stand seized. A use will arise
to a wife without expressing any consideration in the
covenant, and though the consideration which is ex-
pressed, runneth not to the wife, yet a consideration
which stands with the deed may be averred. What
is a covenant to stand seized, and what a bargain and
sale. - '

References. On the covenant to stand seized to
uses, read 7 Bac. Abr. 94 to 103. 2 Fonb. on Equ.
%6 No. (h.) That sometimes a deed which cannot
operate in one way, may in another, and sometimes
either way, at the election of the party, read 2 Wms.
Saund. 97. No. 1. Jackson v. Dunsbaugh, 1 John.
Ca. particularly the opinion of Lewis J. p. 69, that
in the state of New-York, a deed from a father to his

]
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son, with a pecuniary consideration, may operate a5 a
covenant to stand seized, as was the case in England
prior to the statute 27 Hen, 8. ch. xvi. of enrolments,
as that statute is Jocal in its provisions, and conse-
quently inoperative in that state.

EIGHTH COKE,
E. Fox’s Case. 93, s, |

A deed may operate as a bargain and sale, though
the words bargain and sell be not used. An actual
seisin in the bargainor is not requisite. A chattel
interest in land cannot be conveyed by bargain and
sale, though one who is seized may bargain and sell
for years. ‘

References. Read 4 Cru, Dig, tit, xxxii, ch, xi,
2 4y 5, 6,7. 15, 16. 21.

E, MATTHEW MANNING’S Casg, 96. a,

This and Lampet’s case, 10 Co, 46, established the
law, that after a previous devise of the uge. and ocews
pation of a term, or the term itself, for life, a limita-
tion over is good, by way of executory devise, .In.
this case there were five points resolved, after which
sir Wlllmm Cordell’s case, in part, is subjeined, and,
in the note, Welden’s case, the most important resolu-
tion in which was, that vendee under a lawful Judg
ment and execution, has a good title, although the
judgment be afterwards reversed.

References. On the 1st, 3d, and 4th resolutmns,
yiz, as to the executory devise of chattels, real and
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personal, read Butler’s Fearne, p. 40 1to 415, and p.
421. §38. 6 Cru. Dig. tit. xxxvii. ch. xix. § 1 et seq.
As to the 5th resolution, and Cordell’s case, read
Cro. Eliz. 316, and White v. Simpson, 5 Ea. 162,
where this point in Cordell’s case is fully considered.
As to the title of vendee under a lawful judgment
and execution, although judgment be reversed, read
? Wils. Bac, Abr, 505. 740. “Execution,” (Q.)
Carter ». Simpson, 7 John. Rep. 535, Burnley v.
Lambert, 1 Wash. Rep. 308.

NINTH COKE.

TuoroucHGooD’s Case. 136. b.

A deed cannot be delivered as an escrow to the
party to whom it is made; delivery must be to a
siranger.  Delivery of a deed of feoffment on the
land does not amount to livery of seisin, but, if de-
livered in the name of seisin, this has eo instanti a
twofold operation, viz. as livery of seisin, and a de-
livery of the deed.

References. Of an escrow, read 4 Cru. Dig. tit.
xxxii. ch. ii. § 54, 55, 56, 57, 58, Wheelwright v.
Wheelright, 2 Mass. Rep. 447. Pect ». Goodwin,
Kirby’s Rep. 64. Bahcock . Steadman, 1 Root’s:
Rep. 87, -
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TENTH COKE.

E. Lamper’s Case. 46. b.

Termor for five thousand years devised the term to
A. for life, and made him his executor, remainder to
B. and the heirs of her body. B. and her husband
release to A. who demises to C. the defendant. B.’s
husband dies, and A. dies, and B.’s second husband
demised to the plaintiff. Judgment for the defendant,
and resolved,

1. That a devise of the use of a term for life, re-
mainder for life, is good by way of executory devise. |
2. That such a devise of the term itself is good.

8. The executory. devise is not defeasible by any
act of the first devisee.

4. A.’s assent, as executor, to the devise to him,
enured to B.

6. That if the execator in such a devise enters
generally, he takes it as execufor, which is his first
and general authority, and not as legatee, unless there
be some further act of assent.

6. That B.’s executory interest was not assignable.

7. That such executory interest might be granted
or released to him in possession.

8. That by the release A. had an absolute estate
in the residue of the term.

9. That A.’s assent to take the term as legatee, was
sufficiently evidenced by the request and acceptance
of the release.

References. On the 1st, 2d, and 3d resolutions,
in addition to the 3d and 4th resolutions in Matthew
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Manning’s case, 8 Co. 96, and the references thereto
stated by us, read Mr. Hargrave’s very learned and
able historical view of the rise and progress of execu-
tory devises, in his argument in Thelluson v. Wood-
ford, 4 Vez. Jun. 247. If Mr. Hargrave’s Juridical
Arguments be accessible to the student, he will find
the argument in Thelluson’s case more fully reported
in that work.

On the 5th and 9th resolutions, read Holmes v.
Young, 1 Strange, 70. 4 Espinasse’s Nisi Prius
Cases, 154. Say and Sele v. Guy exr. Same par-
ties, 3 East, 120.

On the 6th resolution, read 1 Fonb. on Equ. p. 212
to 228, and Butler’s Fearne, p. 548, § 19, and note 1.

On the 7th resolution, read 5 Ba. Abr. 704. (H.)

E. Ebpwarp Seymor’s Case. 96. a.

Tenant in tail with reversion in fee, after remainder
in tail to B. bargained and sold to C. in fee, and a
year after levied a fine to him with general warranty.
C. enfeoffed D. who died, leaving E. his heir. B.
died, leaving issue F. Tenant in tail died without
issue, and in ejectione firma by E. as heir of feoffee,
against F. claiming as heir to the remainder in tail,
judgment was given for defendant, and resolved,

1. That C. the bargainee, had by the bargain and
sale, an estate descendible to his heirs, during the life
of the bargainor; that of this his wife might be en-
dowed, and also that he had the reversion in fee ex-
pectant upon B.’s remainder in tail.

2. That the fine to the bargainee created no dis-
continuance, as tenant in tail, at the time it was levied,
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had no estate of freehold, but that it merely confirmed
the bargainee’s estate.

8. That the warranty did not bar the remainder.

4. That a warranty cannot operate by way of en-
largement of an estate.

5. That the fegffment of C. was no discontinuance
of B.’s remainder, as none can discontinue but tenant
in tail himself.

6. That the Warra,nty, if it bound, lmght, if not
pleaded, be given in evidence.

References. Read Doe ex dem. Odiarne v. White-
head, 2 Burr. 702. Goodright ex dem. Tyrrel ».
Mead and Shelson, 3 Burr. 1708. Took ». Glas-
cock, 1 Wms. Saund. 260 and notes, in which the
doctrines in Seymor’s case are fully considered.

WiLLiam CLuN’s Case. 127. a.

This is a good case on the subject of the reservation
and apportionment of rent.

References. Read 2 Fonb. on Equ. 383, § ix. and
notes. Glover v. Archer, 4 Leonard’s Rep. 247. 2
‘Wms. Saund. 288. a. note 17.

ELEVENTH COKE.
E. Ricaarp Lirorp’s Case. 46. a.

This case is full of useful learning as to the inter-
ést of lessor and lessee in the trees on the demised
premises; the operation of an exception of the trees in
the lease, and the interest which an assignee of the
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reversion has in such excepted trees. (This case
should receive a very attentive reading.)

References. Read Co. Litt. 57. a. No. 2. 1 Wms.
Saund. 322. No. 5. Berry v. Heard. Cro. Car. 242.
Bewick ». Whitfield, 1 Cox’s Peer William’s Rep.
267. '

Nore. The remaining twelfth and thirteenth
books contain no cases on the law of real property
which merit a place in the above selection.

MISCELLANEOUS.T (Note 13.)

E. * Read (at this time) Buckworth and Thirkill,
on the question whether baron is entitled to curtesy in
the case of a devise to feme in fee, and if she die be-
fore twenty-one without leaving issue, limitation over.
She has issue which dies. 1 Collectanea Juridica,
332,

E. 1 Opinions of three eminent counsel on the
doctrine of tacking prior and subsequent securities,
and upon the statute 4 and 5 William and Mary, ch.
xvi. which respects frauds by clandestine mortgages.
2 Collectanea Juridica, 244.

* Sir William Jones’s translation of the speeches
of Iszus concerning the law of succession to proper-
ty at Athens, with a prefatory discourse, notes, criti-
tal and historical, and a commentary. Vid. vol. ix-
of sir William Jones’s works.

1 The opinion of Luther Martin esq. on the ques-
tion of the proper rule or measure of damages in cove-
lant on warranty. 4 Hall’s Law Journal, 129.

9 Vide ante pp. 100, 101.
20
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NOTES ON THE THIRD TITLE.

(Note 1.) OBSERVATIONS ON THE STUDY OF THE
- ReaL Law. Some may be inclined to suppose that
too much stress has been laid on the study of the in-
tricate and abstruse doctrines of real rights, and real
remedies; and perhaps may be disposed to condemn
the extent to which we have recommended an attention
to the ancient law generally. If there be such among
those who may resort to these pages, we would remind
them of the fallacy of that expectation which looks for
a vigorous and manly expansion of the intellect as the
result of juvenile pursuits; we would interrogate them
in the language of Horace,

Amphora ceepit
Institui; currente roti cur urceus exit?

The reply is obvious: the workmanship of the potter
is inevitably inferiour, if the plastick qualities of the
clay, and the power of the moulding hand, be not
nicely and fully regarded; so if the student expect to
become a great and enlightened lawyer, by attention
to detatched portions, regardless of the many nice con-
nexions and intimate dependencies which the law con-
tinually presents; if, in the vast gothick structure of
that science, he hopes to become the secure tenant of
those cheerful and commodious apartments, which,
with infinite labour, have been accommodated to mo-
dern and daily use, through any other approaches
than the moated ramparts and embattled towers,* like

* 3 Blac. Com. 268.
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some ancient knight, he may take ¢“Disappointment’
for his motto. 'That which gave the promise of a
great and valuable piece of workmanship, terminates
in an ordinary bauble. ,

We are too sensible of the inestimable value of time,
especially to a student of law, to advise the perusal of
a single page, without the deepest conviction of its
utility; and in no instance has any thing been recom-
mended without mature deliberation. 'We feel assur-
ed that the only certain avenue to legal pre-eminence
is through the abstruse learning of the real law; that
he who aspires to fame in this science must explore
all its devious windings; must with cheerfulness pro-
ceed, whether accompanied by the faint light of a ta-
per, or the effulgence of noon day; and, finally, that
e who desires a thorough knowledge of the modern
and practical law must, as his predecessors in fame
have done, content himself with elaborately separat-
ing ore from dross: for no modern lawyer ever attain-
ed an eminence at any bar, who neglecting the myste-
ries of ancient law, (simple indeed when properly
studied,) derives his knowledge from by-paths, and
culls the showy, but perishable flowers which spring
up in profusion from the shallow soil on their bor-
ders.  Such students may close this book; to those
who rest satisfied with elementary attainments, we in-
genuously declare that this volume can be of little ser-
vice; as its object is to facilitate the formation of learn-
ed and accomplished lawyers.

Justice Blackstone is very explicit in his opinion on
this subject. “We shall have occasion,” says he, “to
search pretty highly into the antiquities of English
jurisprudence; yet surely no industrious stndent will
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imagine his time misemployed, when he is led to con-
sider that the obsolete doctrines of our laws are fre-
quently the foundation, upon which what remains is
erected; and that it is impracticable to comprehend
many rules of modern law, in a scholar-like and scien-
tifical manner, without having recourse to the ancient:
nor will these researches be altogether void of rational
entertainment as well as use; as in viewing the majes-
tick ruins of Rome or Athens, of Balbec or Palmyra, it
administers both pleasurc and instruction, to compare
them with the draughts of the same edifices in their
pristine proportion and splendour.”

Indeed, in taking even an exteriour view of the
great system of English jurisprudence, we cannot but
be surprised that any could be found willing to adve-
cate a doctrine opposite to that which we have advan-
ced; for so manifest is its truth to us, that we must
suppose such contrary opinion to be confined to the
sciolous alone; to those who from idleness, necessity,
want of talent, or other causes, have but glanced at the
surface of this august system,

The scheme of English jurisprudence, as we have
before taken occasion to remark, is not the well di-
gested code of an enlightened prince, nor the grand
result of the simultaneous deliberations of a body of
Jearned and scientifick lawyers; but the slow and pro-
gressive work of ages, suffering many and various al-
terations, and gradually matured by time and experi-
ence into a vast, well proportioned, and sublime
structure, A system of such infinite combinations,
the great chef d’ecuvre of the jurisprudential skill and
wisdom of ages, cannot but present much, the origin
and motives of which are now involved in obscurity or
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doubt, and the present utility of which may not be
obvious; but the links of that vast chain which unites
the whole, in order to its full comprehension, must
be examined separately, and in connexion,—each link
in proportion to its strength and influence in the great
whole; and though some of them may not have re-
tained their primary force and operation, they all serve
for connexion; and the power of all is only to be
fully comprehended by an examination of their divi-
sions. 'The student, when he has walked thus farin
the path we have prescribed, will be well aware that
a great portion of the law has its foundations in feudal
learning; and that this learning is nearly as much the
object of research, as if he lived in the midst of feudal
times: so likewise, in his further progress, he may
read much law, where not only the causes, but the law
itself have ceased to operate: but let him not hence
infer that he has employed his time in useless matter,
for, in many instances, though the very law be not at
present in force, he has however acquired principles;
and has treasured up much that will cast a pleasing
light on what were otherwise obscurities in the present
law of the land. On this subject we have the addi-
tional testimony of Mr. Hawkins, the learned author
of the “Treatise on the Pleas of the Crown,” and the
“Abridgment of the First Institutes.”” In his preface
to the latter work he says, that “many have been dis-
couraged from laying the foundation of their studies
in those excellent books,” alluding to books of ancient
low learning, ¢“because a great part of them is not
law at this day; and they cannot easily persuade
themselves to read so much obsolete learning, with
that attention which is necessary to the perfect under-
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standing of it. But whoever considers how great 2
coherence there is beiween the several parts of the
law, and how much the reason of one case opems
and depends upon that of the other, will, I presume,
be far from thinking any of the old learning useless,
which will conduce so much to the perfect understand:
ing of the modern.”

It is at once conceded that the practical use of the
doctrines of the real law is not of as frequent recur
rence as many others; and for a very manifest reason.
Real property, more permanent in its character than|
any other. is less frequently the subject of contract or
disposition, and of consequence is less often the sub
ject of judicial litigation; but as this law relates b
the most valuable species of property, and as itisa
more elaborate and refined system, and more diffcul
to be vividly and durably impressed on the mind
‘we are from these circumstances, if from no other
furnished with a strong reason for making this lav 2
subject of devoted and earnest inquiry; for it is the |
cxperience of all, that what we have once thoroughly |
learned, seldom or never forsakes us; that when its|
practical application is required, though comparatively
but seldom, we feel a cheering confidence in the abun
dance of our stores, and solve the questions proposed‘
with little or no difficulty: whereas, if contented with?
superficial knowledge of this law, we rely on our abil-
ity to investigate these questions of abstruse real lear
ing, as they occur in practice, we will certainly find
our errour to be radical, perhaps incurable, as our tin®
has then become too valuable, and too much occupie‘]
to be devoted to long and severe study. On the other
hand, the other branches of the law are generally mort
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simple and easy of acquisition, and not difficult to be
refained in the memory: much may be treasured up
in the course even of an extensive practice; and as it
is of daily recurrence, it is less likely to fade from the
memory, though not very carefully or profoundly stu-
died at first. The real law, therefore, should at once, if
practicable, be acquired in the detail; and so strongly
impressed on the mind of the student, that, like his
alphabet, it should be incapable of being forgotten, or
like the incidents of early youth, be so incorporated
vith his mind that, although the direct occasion to re-
vive its recollection should not very frequently hap-
pen, yet when it does occur, this law should at once
present itself in all its original vivacity. Let me there-
fore, under the assurance of ample recompense, urge
my young friends to accord their devoted attention to
this learning; and let me reassure them that, if they
would gain a mastery over this subject, nothing more
is requisite than an attentive study of the course of
real law here prescribed.

(Mote 2.) Coxke’s CoMMENTARY UPON LITTLE-
ToN’s Tenures. Littleton’s Treatise on Tenures is
aneat and perspicuous view of the general doctrines
of the real law, on which numerous and deserved en-
comiums have been passed. The Commentary on this
Treatise by lord Coke, though greatly defective in
arangement and method, though interlarded with
nuch useless learning, and much other idle, and some
absurd matter, and infected with the general pedantry
and quaintness of the times, is however the Bible of
the Law. 'The profound and extensive law learning
which is to be found in this work, the numerous an-
thorities, the many cases proposed and solved, with
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their nice, acute, and well founded distinctions; the
carefulness of the author to exhibit and trace the
great principles of law under all their modifications;
the tendency even of his redundancy and quaintness
to plant these in the memory, continue imperatively to
urge this Commentary to the student’s regard, notwith-
standing the more condensed and regular Digests of
a latter day. It is entirely out of the question to lay
this work on the shelf, for we know of no other which
can fully supply its place. The notes of Hargrave
and Butler are highly learned and useful.

Hawking’ Abridgment of Coke upon Littleton may
be read contemporaneously with the larger works the
student reviewing in the former, in one day, what he
had read in the latter on the preceding. This me-
thod we have found very serviceable.

(WNote 8.) Cruise’s DicesT oF THE REAL Law.
The feelings of sir Henry Spelman at his first en-
trance upon the study of law, so naturally described
in the extract which we have placed as the motto to
this third title or division of our Course, were by
no means peculiar to that distinguished man, but must
have been felt by every student of those days, how-
ever pre-eminent his talents. At that period there
was no treatise on the doctrines of the municipal law,
and especially on that difficult portion of it embraced
by this title, which was in any way calculated to re-
move or illumine the difficulties so feelingly lamented
by Spelman. The legal dialect was foreign and bar-
barous, and the subjects were often destitute of any
method. 'The novice was left to grope his way in
darkness. This, however, is at present by no means
the case. The most abstruse doctrines, even of the
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real law, are now simplified and satisfactorily ex-
plained; and no future Spelman, surveying the lumi-
uous pages of Cruise and Fearne, will ever have oc-
casion to despond, or exclaim, “excedit mihi fateor
mimus.”” Mr. Cruise’s Digest is a masterly produc-
tion, especially as to arrangement and method.

(Note 4.) IncorPoREAL HEereDITAMENTS. We
bere very particularly recommend to the student’s at-
tention, an ingenious and learned essay on the true im-
port of the word hereditament by Mr. Fearne, pub-
lished in his posthumous works. This little tract pre-
sents on the subject, a distinction entirely new, and
{he whole essay is so replete with learning and genius,
that every lover of these subjects will no doubt wil-
lingly bestow the time requisite for its perusal.

(WNote 5.) ¢Leases AND TErms For YEARs.”

There is no such title in Cruise. The seventh title in
that work is ¢Estate for years,” and contains only
twenty pages. 'This is by no means sufficient on so
important a branch: we therefore recommend the ad-
mirable treatise on this subject in Bacon’s Abridg-
ment, which is decidedly the best that has been writ-
ten. The subject is there treated much in detail; but
its importance, and the luminous manner in which it
® presented, entitle it to a very attentive reading.
“Estate for Life and Occupancy” will be found in Ba-
wn’s Abridgment.
. (Wote 6.) PresToN oN Cross REMAINDERS. Mr.
Rreston is a very distinguished essayist on most of the
Xnotty points in the learning of real estates. In all
Mis productions he has shewn much talent, united to
geep research, and a very luminous pen. We have
lere recommended his essay on Cross Remainders.
\ 21
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It is contained in a little volume of about eighty pages,
entitled <“Preston’s Tracts.”” The essay on cross re-
mainders occupies about twenty-four of these pages.
There are six other tracts, all of which are highly
worthy of perusal. They are on the following sub-
jects:  “Fines and Recoveries by Tenants in Tail;”
“Difference between Merger, Remitter, and Extin-
guishment;”’ <Estates executed, executory, vested, and
contingent;” ¢Contingencies with a double aspect;”
¢The succession by a parent to a child;”” <The Lan-
guage of Powers.” These tracts were published in
1797.

(WNote7.) Fearne’s Essay, &c. This work,
modestly denominated an ¢Essay,” is a masterly pro-
duction on a doctrine, generally admitted as one of
the most abstruse in the whole system of English law.
The enlightened and scientifick manner in which this
difficult topick has been treated by Mr. Fearne, has
imparted to it an interest before unfelt, and strongly
illustrates the infinite importance of a progressive and
strictly analytical method in the discussion of dry and
abstruse doctrines. The law of “Remainders and
Executory Devises,” is proverbially the most recon-
dite of all legal topicks; but in the luminous pages of
the ¢“Essay,” all is unembarrassed, clear, and almost
simple.

The edition of this work, published in 1809, by
the distinguished annotator on Coke upon Littleton,
Charles Butler, esq. is an inestimable accession to the
Bibliotheca Legum, and cannot fail in holding an ele-
vated rank in the estimation of every student really in
pursuit of this species of knowledge.
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(Note 8.) Use axp Trust. This intricate, though
pleasing branch of law, is treated by Mr. Cruise in his
tenth and eleventh titles with uncommon perspicuity.
It is highly gratifying to find the dark clouds which
usually encompass some subjects, evanesce before the
torch of genius, and present to us views clear and
uninterrupted, where the mind of the student had be-
fore been wearied by indefinite and unprofitable con-
templation. 'T'he full force of this observation, how-
ever, is not intended to apply to Mr. Cruise’s treat-
ment of the subject of Uses and Trusts, as it had
been freed of most of its difficulties by several pre-
ceding writers: but still we think it is no where pre-
sented to us so perspicuously and satisfactorily as in
the pages of the Digest.

(Note 9.) Tue Law or ReaL Remepies. For-
merly all disputes relative to the title of real property
were decided by real actions: mostof these, however,
both in England, and generally, in this country, have
been superseded by a more facile and efficient mode of
determining the right, viz. by actions persoral and
mized. 'The use of the action of trespass and eject-
ment has, in most of the states, taken place of the an-
cient remedies by writ of right, writ of assize, writ
of entry, formedons, &c. but still some acquaintance
with these is essential, and no one can be deemed an
accomplished lawyer, who contents himself with a
knowledge of the remedies in actual use. 'The books
neither of ancient nor modern times, can be under-
standingly read by those who have neglected the law
of real remedies: in this point of view therefore, if
for no other reason, it is adviseable to devote a portion
of time to this subject, as in the end it will certainly

/
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prove not only highly beneficial, but an economy of
time, as it will facilitate the acquisition of other useful
knowledge. But in most of the states, as well asin
England, several of these real actions are in constant
use, and in the states of Massachusetts and New-
York, most of the real remedies have been preserved
with but little modification. The writs of right, dow-
er, waste, assize, formedon, in remainder, descender,
and reverter; of entry in the per, cui, and post, &.
are, in Massachuseits particularly, in daily use, with
all their concomitants of voucher and counter-ples
of voucher, counter-plea of warranty, imparlances,
sole tenure, non-tenure, disclaimer, aid, view, de-
Jaults, distress, summons, and severance, &c. &c.

Let it, therefore, be distinctly impressed on th
mind of every American student of law, that his leg!
education will be very imperfect without some ac
quaintance with this ancient system of remedial law;
and let those students, who design to practise their
profession in states which have retained the use of real
actions, study this law with earnestness, and acquain!
themselves as intimately with Booth on Real Actions,
as they will, no doubt, with Espinasse’s Digest.

If this subject be taken np at the proper season
when the mind has been matured by familiar acquain-
tance with the law of real rights, the student, if assi
duous, could acquire in one monthk a minute knov-
ledge of it.

(Note 10.) THE MODE OF REFERRING TO LoORD
Coxr’s ReporTs. Although the Year Books and the
Reports of lord chief justice Dyer and Mr. Plowden
are of great merit, those of lord Coke have attained
a celebrity which- has nearly obscured the labours of
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his predecessors, for it is comparatively but seldom
that we are referred to the pages of Plowden, Dyer,
or the Year Books; yet when these works are cited,
it is with great respect for their authority. The Re-
ports of lord Coke have, at all times, been highly
valued, and as an indication of permanent merit, are
usually cited as 1, 2, 3 Rep. the author ever being
understood. The work is divided into thirteen books,
which are cited by Coke himself, as Lib. 1, 2, 3, &c.
The first eleven books were published by lord Coke,
and of their authenticity there never was a doubt.
The twelfth part was published some time after his
death, and is certified by Bulstrode as the genuine
production of lord Coke. 'The thirteenth book is re-
presented in a preface by J. G. to be from the same
distinguished reporter.

(WNote 14.) <“ResoLvep.” 1In the rules which
we have given the student, to be observed by him in
reading lord Coke’s Reports, we have cautioned him
to discriminate between the extrajudicial opinions' of
the court, those of counsel, and the reporter, and the
points expressly decided. In the case of Yates v. the
people, 6 John. Rep. 444, the chancellor observes that
the word ¢‘Resolved” imports an express adjudica-
tion, not an obiter dictum. 'This is a technical legal
word, made use of appropriately to distinguish the
opinions of the court, (through the whole of Coke’s
Reports, and several other reporters,) from loose say-
ings of their judges, which have not the weight or
authority of strict judicial decision.

(NMote 12.) AmericaAN Reports. In examining
the history of knowledge and learning in this country,
nothing is more remarkable than the rapid advance-
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ment which has been made in publick and municipal
law. If literature and many of the sciences and fine
arts have advanced but slowly, the science of juris-
prudence has been carefully and assiduously cultivated
by us, and with a talent and zeal no way inferiour to
what are displayed in the trans-atlantick world. The
philosophy of government has been unfolded, theo-
retically and practically, and more advantageously
displayed than perhaps in any other nation. Private
or municipal law has been fostered and improved to
such a degree, that the liberal minded and learned men
in the land of our progenitors will shortly, no doubt,
resort to the decisions of our courts with confidence
and pleasure, and find in them all the evidences of
deep thought and profound research, which the pages
of Coke, Burrow, Douglas, Cowper, East, &c. so am-
ply afford.

Notwithstanding law has been studied and prac-
tised in this country with the most brilliant success
for the last forty years, and the bench and the bar
have been ornamented by legal talents and learning
of the most distinguished order, it is only within the
last few years that this science has been written upon,
or the decisions of our courts of justice been preserved
by printed reports. Five hundred years have passed
since the first publication of judicial decisions took
place in England, and from that period to the present
time, with but few chasms, we have a regular history
of the law, as evidenced by the decisions of the va-
rious courts of that country.

The unwritten or common law, and the various ap-
plications and constructions of the statute law, are
chiefly derived from this source. 'We therefore have
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no cause of surprise, that this branch of the English
law occupies at least five hundred and thirty volumes
of reports, one hundred and eighty of which are large
folios. To this copious source, until lately, was the
American lawyer compelled to resort for instruction;
for we had no reports until Pennsylvania set the ex-
ample in the year 1790, in the reports of Alexander
James Dallas, esq. From that time until 1803, there
were only a few books of reports published; but from
that period to the present, thie catalogue has been in-
creasing almost monthly. 'We doubt not that an enu-
meration of the American books of reports will prove
useful and acceptable to our student, for which we re-
fer him to the title “Legal Biography and Bibliogra-
phy,”” of this Course.

(Note 18.) MisceLLaNeous. Under this head,
which is annexed to most of the titles in this Course,
are embraced such essays, pamphlets, opinions of emi-
nent counsellors, &c. as are well entitled to a place in
this work, but which, on account of the ephemeral form
in which they have been given to the world, and the
consequent difficulty of obtaining them, and their be-
ing chiefly censorial or speculative, we have placed
rather as an appendage than an integral part of this
Course.

It is certain, however, that legal essays and opin-
ions of the learned, frequently display the genius and
entire strength of their authors, unfold in a clear, solid,
and learned manner the true merits of a subject; and
are often better entitled to be resorted to, than the re-
gular treatise or deliberate judicial opinion. In the
selection we have made of this species of maiter, we
have been especially cautious; the student, therefore,
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if zealous in the pursuit of knowledge, will never pre-
" termit any essay, &c. under the division Miscella-
neous, but, if practicable, obtain and read it with sui-
table attention.*

PARTICULAR SYLLABUS.
TITLE IV.

In tutelis, societatibus, fiduciis, mandatis, rebus emptis,
venditis, conductis, locatis, quibus vitee societas continetur; in
his discipuli est intelligere, quid quemque cuique preestare
oporteret. CIc. DE OFF. LIB. Il § 17,

THE LAW OF PERSONAL RIGHTS, AND PERSONAL
REMEDIES.

I. Tue Law oF PersoNnAL RiecHTs. (Note 1.)
1. The folJowing chapters in 1st volume of
* Blackstone’s Commentaries. (Noie 2.)
- The 1st. chap. “Of the absolute rights
of Individuals.”
.The 14th chap. “Of Master and Ser-
vant.”

* For further remarks on this subject, vide note 7 on the 13th
Title.
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- 'The 15th ch. “Of Husband and Wife.”
- The 16th ch. “Of Parent and Child.”
- The 17th ch. “Of Guardian and Ward.”
-The 18th ch. “Of Corporations.”
« 2. The second volume of Blackstone’s Com-
mentaries, from the twenty-fourth to the
. thirty-second chapters, both inclusive.
8. The following select chapters in Ba.con’s
_Abridgment:
1. Marriage and DIVOI'O’C
2. Baron and Feme.
8. Bastardy.
4. Guardian. o
5. Infancy and Age.
6. Idiots and Lunaticks.
7. Aliens.
8. Ambassadors.
9. Prerogative.
10. Corporations.
11. By-Laws.
. 12, Statutes.
13. Wills and Testaments
14. Executors and- Administrators.
15. Legacies.
16. Agreement.
17. Obligations.
18. Assignment.
19. Authority.
22
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- - 20.. Bailment, [and Jones on Bailments.]
-~ 21, Fraud.
- 22. Duress.

[A,fter this i mqun'y into the law of personal rights,
and prekusly to an investigation into the various re-
medied eéta’bhshed by law for their enforcement, the
student’s’ attentlbn should be-directed to the organiza-
tion of the various tribunals or courts, whose peculiar
province it is, in order that rlght and Justlce may be
rendered to all who have a claim to the protection of
the laws, to ascertain and define these rights, to judge
of the propriety of the selected remedy; and finally to
execute their judgments. On this subject we recom-
mend the following chapters m Bacon’s Abrxdgment]

-

. Courts and then' Junsdlctnon
in general.
2. Court of Parliament,
3. Court of King’s Bench.
4. Court of Common Pleas. >
b
6

COURTS.

. Court of Exchequer.
. Court of the Justices of As-
size and Nisi Prius.
- 7. Ecclesiastical Courts.

10. Coroner.
11. Constable.

QFFICERS O
COURT




12.
13.
14.
15.

- 16.
17.

TITLE 1V.

Attachment.
Fine and Amercement
Habeas Corpus.
Prohibition.
Certiorari.
Mandamus.

v

POWERS OF COURTS.

N

II. Tre Law oF PersoNAL REMEDIES.
* 4. The third volume of Blackstone’s Com-
mentaries, from the 18th -to the 26th
chapter, both inclusive.

2. The followmg titles in Bacon s Abridg-

4151

ment:
1. Actions in general.
2. Actlon of Account. I
3. Debt.
4, Covenant.
5. Detinue.
6. Trover.
Y. Replevin & Avowry.
8. On the Case. r
9. Trespass.
10. Ejectment.
11. Slander.
12. Libel.
13. Assault and Battery.
14. . Qui Tam. J
15. Actions local and transitory.
16. Venue. z
17. Abatement.
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nue.”” As the jurisdiction may have been mistaken,
or the party sued under a wrong name, or the addition
of his estate, degree, or mystery may have been omit-
ted, or an improper one used, or as there may have
been a nonjoinder or misjoinder of the proper parties,
whether plaintiffs or defendants, or some disagreement
or variance between the declaration and writ, or the
the form of action itself may have been misconceived,
all of which matters are or were remedied by plea in
“‘abatement,’”’ the learning on this subject and that of
“misnomer and addition,”’ follow in regular order, and
serve as an introduction to the more extensive and im-
portant doctrine of ¢“Pleas and Pleadings.” Con-
nected with this are the subjects of ¢“Amendment and
Jeofail,”’ Nonsuit,” “Summons and Severance.” If
the defendant be taken, he may escape or be rescued,
or he may yield and give bail; thus the law of <«Es-
cape,” “Rescue,” and ¢“Bail” succeeds. The various
kinds of “Juries’”’ and “T'rials,”’ the “Evidence” of-
fered by the respective parties to these juries or on
these trials, the doctrine of ¢Verdicts,” «Damages,”
and ¢Costs,” are introduced in the order in which
they arise. If in the course of these proceedings any
irregularity has taken place, with respect to the law
or fact, “New Trials,” “Bills of Exception,”’ and
“Writs of Errour” present themselves as the appro-
priate remedies; or if a party is otherwise aggrieved
by the verdict or judgment, or, owing to some super-
venient cause, has a legal ground for delay of the exe-
cution, the writs of “Supersedeas,” Scire Facias,”
“Audita Querela,” and “Injunction,” occur as the
suitable means of redress. If, however, none of these
circumstances obtain, the plaintiff, in the regular pro-
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gression-of his suit, resorts to an “Exécution,” which
in all cases is favoured by the ceurts, as it puts him in
possession of the right for which he prosecuted, and
is the very aim, life, and effect of the law; “fmctus,
finis, et effectus legis.”]: :

* 3. Espinasse’s Digest of the Law of Actions
and Trials at Nisi Prlus _ (Gould’s Ameri-
can edition.)* '

, E.4.. Chltty S Practlcal Treatise on Pleading.
5. Peake’s Compendium of the Law of Evi-
dence.

- 6. Sergeant Williams’s edition of sir Ed-
mund Saunders’ Reports of several plea-
dings and cases in B. R. Tem, Car. IL
Note.

E. 7. Ord on Usury.
E. 8. Sergeant’s Law of Attachment (.N‘ote 5.)

[*If the ’student has industriously read the chapters
recommended .in Bacon’s Abridgment, he will no
doubt be podsessed of a general and tolerably com-
prehensive view of the law of personal rights, and the
various remedies ‘provided by law for their enforce-
ment. 'This, bowever, is by no means sufficient for
our purpose, nor’ should it. satisfy the student. We
should be happy, could we with propriety close the
labours of the student in this branch of our Course,
with the chapters in Bacon; but we are assured that
these will not effect the object of strongly impressing -
on his mind this very important department of our sub-
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ject. 'The works, which we now in addition recom-
mend, are among the most valuable in our law libra-
ries; and must be read with that earnestness and at-
tention to which their important contents, and the mas-
terly manner in which the subjects have been treated
in them, so justly entitle them.*]

LORD COKE’S REPORTS.

[Select cases therein on the Law of Personal Rights
' and Personal Remedies.t]

-Note. The first and second books contain no cases
on the law of personal rights and remedies.

THIRD COKE.
E. SR WiLLiam HArBERT’s CAsE. 11. a.

This case points out what things, by the common
law, were liable to execution in personal actions at
the suit of the king, or a private person, and the alter-
ations introduced by several statutes. Cases, at com-
mon law, are stated of contribution in execution; and
several errours in the record are noticed.

References. Read 2 Bac. Abr. 685, «Execution.”
(A.) 2 Wms. Saund. 68. a. No. 1, p. 7, No. 4, p.

* Vide note 6 «On the reading of Books of Reports.”

t For a similar enumeration of the most important cases in
lord Coke’s Reports, on the law of Real Rights and Real Re-
medies, and for our observations on lord Coke’s Reports, vide
ante page 101. '
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9 No. 10. Deering v. the earl of Winchelsea et
al. 2 Bos. and Pull. 270, in which the general doc-
irine of contribution has been learnedly treated by 1d.
ch. baron Eyre.

Twine’s Case. 80. b.

This case may be considered the polar star on the
law of fraud, in the disposition of personal property.
Itis constantly referred to as a standing authority or
leading case on this subject, and may be regarded as
a comprehensive decree or decision, in which the prin-
ciples were fully established, leaving to future cases
little else than the application of those principles.

References. Read Bac. Abr. title “Fraud,” (C.)
where most of the law on the subject of fraudulent con-
veyances to defeat creditors and purchasers within the
statutes 13 Eliz. ch. v. and 27 Eliz. ch. iv. is briefly, but
perspicuously stated. Read with attention the follow-
ing cases: Worsley v. Mattos, 1 Burr. 467. Edwards.
v. Harben, 2 Du. and Ea. 587. Paget et al. ». Per-
chard, 4 Espi. Cases 205. Wardell ». Smith, 41 Camp-
bel’s Rep. 833. Cadogan v. Kennet, Cowper 432
Kidd ». Rawlinson, 2 Bos. and Pull. 59. Hamilton v.
Russell, 1 Oranch 809. Fitzhugh v. Anderson, 2
Hen. and Mum. 289. Barrow ». Paxton, 5 John. 230.
Wilt ». Franklin, 1 Binn. 502. Oshorne v. Moss, 7
John. 161.
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FOURTH COKE.
ACTIONS FOR SLANDER.

[Nore. The observation made by us on Twine’s
¢ase, applies with great force to these cases of slander.
In them the student will find nearly all the rules and
the principles of law on the subject of slander. Legal
writers, counsel in their arguments, and judges in their
decisions, constantly resort to these cases, as the cer-
tain and abundant repository of the soundest doctrines
on this subject. The substance of these cases has been
collected and well digested by Mr. Espinasse in his
admirable Digest of the Law of Actions and Trials at
Nisi Prius, but still, not in such a manner as by any
means to supersede the original reports. He who as-
pires to a masterly knowledge of his profession, must
not rest satisfied with summaries or abridgments. On
this subject, lord Coke, in his 5th Rep. p. 25, has giv-
en the following advice: ¢“Take heed, reader, of all
abridgments, for the chicf use of them is as of tables,
to find the book at large. But I exhort every student
to read and rely only on the books at large.” Agaim,
in his preface to the 4th Rep. p. x. he farther ob-
serves, “This I know, that abridgments in many pro-
fessions have greatly profited the authors themselves;
but, as they are used, have brought no small prejudice
to others; for the advised and orderly reading over of
the books at large, in such manner as I have elsewhere
pointed out, I absolutely determine to be the right way
to enduring and perfect knowledge, and to use abridg-
ments as tables, and trust only to the books at large:
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for I hold him net discreet that will sectar:i rivulos,
when he may petere fontes.” ‘

That the science of English law in particular, has
been much systematized and simplified by the nume-
rous digests, abridgments and rudimental works, which
have been presented to the legal world within the last
half century, cannot be questioned; and that readers
have largely participated with authors in the benefit, is
equally certain. Whilst, therefore, with lord Coke,
we admonish the student by no means to content him-
self with summaries, far be it from us to proscribe them.
Some abridgments are to be preferred to their origi-
nals, and others are so full, as nearly to supersede the
necessity of resorting to the work at large. 1In fine, we
strongly recommend that the student, in the perusal of
digests and abridgments, should, on all occasions of
doubt, resort to the originals, and also refer to, and
read with attention, all those cases which are admitted
to be leading. No one was ever made a lawyer by

. confining himself to the Digests of Espinasse, Cruise,
Selwin, and similar works; the fountains, viz. the
books of reports, must be frequently resorted to. We
therefore urge upon the student, not to rest satisfied
with the little summaries given of these and other cases
of lord Coke by Espinasse, &c. but diligently to read
the originals. ]

4
Lorp CroMwELL’s CasEg. 12. b.

Read Herver v. Dawson, Buller’s Nisi Prius, 8.
Dunham ». Bigg. Camp. 267, 269. 1 ‘Wms. Saund.
131, No. 1. '
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CurrLer v. DixoNn. 14. b.

Read Lake v. King, 1 Wms. Saund. 134. Asiley
v. Younge, 2 Burr. 807. Curry v. Walter, 1 Bos.
and Pull. 525. M*Millan ». Birch, 1 Binn. 178.
Barband ». Hookham, 5 Espi. Nisi Pri. Ca. 108.

BuckLey v, Woob. 14. b

~ In addition to the cases referred to in Cutler z. Dix,
on, read Thorn v. Blanchard, 6 John, 508; a valu-
able case, in which the student will find most of the
learning on this subject, stated with all that clearness
which so strongly distinguishes these very excellent
reports. '

BSTANHOPE v. BLiTH. 16, b.

Read Holt v. Scholefield, 6 Du, and Ea. 691.
Ward v. Black, 2 John. 10. M¢‘Claughry ». Wit-
more, 6 John. 82. Pelton ». Ward, 8 Caine’s Rep.
78. Shaffer v. Kintzer, 1 Binn. 537, Hamilton .
Dent, 1 Haywood’s Rep. 116,

BircHLEY’s Cask. 16. a

Read Stanton v, Smith, 2 Stra. 762. Fiese v.
Linder, 3 Bos. and Pull. 372. Backus ». Richard-
son, 5 John. 476, Qakley v, Tarrington, 1 John, Ca,
129,
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HexTt v. YEOMANS. 15. b.

Read Beavor v. Hides, ® Wils. 300. Rex ». ¥in-
nersly and Moore, 1 Stra. 193. 3 Christian’s Black
Com. 125, note. .

STUuckLEY v. BuLrEAD. 18. a.

Read Aston ». Blagrave, 1 Stra. 648. Dole v. Van
Rensselear, 1 John. Ca. 380.

WEAVER . CARIDAN. 16. a.

Read Hally ». Stauton, Cro. Car. 268.

Snac v. GeE. 16. b.

Read Wilner v. Hold, Cro. Car. 489. Peake v.
Oldham, Cowper, 276.

EAToN v. ALLEN. 16. b.

In addition to the references to Hext v. Yeomans
read Lewknor, v. Cruchley, Cro. Car. 140. Steven-
son v. Hayden, 2 Mass. Rep. 406.

Davis v. GARDINER, 16. b.

Vid. Anonymous, Salk. 696, where this case is
denied to be law. Graves ». Blanchet, id. p. 696.
8 Christian’s Black. Com. 125, note. Matthew .
Crass. Cro, Jac. 323, Hunt v. Jones, id. 499.



162 PARTICULAR SYLLABUS.
James v. RuTLEcH. 17. b.

Of the use of an averment, colloguium and innuendo,
vid. Van Vechten ». Hopkins, 5 John. 214. (A very
good case.)

Oxrorp AND Wire ». Cross. 18. a.

In New-York, words charging adultery or fornica-
tion are held not to be actionable, unless some spe-
cial damage be alledged and proved, vid. Buys and
wife v. Gillespie, 2 John. 145. Brooker v. Coffin, §
John. 188.

GERARD v. DickiNson. 18. a.

Read Earl of Northumberland ». Burt, Cro. Jac.
165. Vaughan ». Ellis, id, 213.

BirTriGE’s CAsE. 19. a.
Read Bellamy v. Barker, 1 Stra. 303. Betts .

'Trevaman, Cro. Jac. 536. Green v. Lincoln, Cro.
Car. 318,

Barnaw’s Cask. 20. a.
In addition to James ». Rutlech, 4 Co. 17, b. and
references, vid. 4 Wms. Saund. 243. No. 4, on the

office of an innuendo.

End of the actions of slander.
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SLADE’s Case. 92. b.

[Note. This very celebrated case was the first
which established the use of the action on the case
upon assumpsit, in the place of debt on implied con-
tract: Much has been said as to the propriety of this
decision, some strongly advocating it, others equally
reprobating it. C. J. Vaughan says that it is an il-
legal resolution, grounded upon reasons not fit for a
declamation, much less for a decision of law. Mr.
Wooddeson on the other hand, justifies it, and ex-
presses surprise that the case should have taken so
much deliberation.] 'The case was in substance this.
Slade brought case on assumpsit for sixteen pounds,
for a growing crop of corn sold by him to the defen-
dant. 'The jury found that the defendant had bought
the crop modo et forma, but that there was no promise
and assumption, but only the said bargain. It was
moved that this action was not maintainable, for

1. An action of debt was the ordinary remedy, and
when that does not fail, there shall be no recourse to
an extraordinary one, as this action is, et nullus debet
agere actionem de dolo, ubi alta actio subest.

2. That the defendant, by this action, is deprived
of the benefit of waging his law.

And because the justices of the C. B. held the ac-
tion not maintainable, and the justices of the B. R.
held the contrary, for the settlement of the point, the
case was argued before all the judges of England, and
by them resolved,

1st. That the action on the case was maintainable:

1. Because of the great number of precedents in
which judgments in such cases had been recovered.
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2. Because the judgments and books, which allow
of this action, were in cases in which the party might
have sued in debt.

8. Because every execufory contract does of itself
import an assumpsit.

2d. That in such actions on the case damages are |
recoverable, as well for the debt as for the special loss,
and the recovery is a good bar in debt, and vice versa.

8d. That in many cases it would be inconvenient
were it otherwise; for if A. bargain with B. to deliver
to him yearly during his life twenty quarters of bar-
ley, debt is not maintainable till all the days have ex-
pired, but case may be brought on every breach; and
as to wager of law, it encourages perjury, and it is
therefore better to have matters tried by jury.

4th. The Register contains as well the forms of a
writ of trespass on the case, as a writ of debt, and
where 2 man by the Register can have two writs in |
the same case, he has his election to chuse either. 1

References. Read 3 Reeves’s His. Eng. Law, p. |
244, 394. 4 vol. p. 171. 380. 527, where the history of
the action of assumpsit is clearly and satisfactorily
traced. Vid. also 3 Wood. Lec. 169, and note (c.)
. a good note. Barry v. Robinson’s Adm. 4 Bos. and

~ Pull. 293, and 1 Evans’s Pothier on Oblig. 306, note
(b.) and 2 vol. 398. 406, where the author traces the
resemblance between our Indebitatus JAssumpsit and
the Pactum constitute pecunice of the Civil Law.
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FIFTH COKE.

SLiNGBY’s CAsE. 19. a.

This is a very leading case on the doctrine, that co-
venants follow the nature of the interest to which they
relate; and that express several words will not make
that several which before was joint: so e converso if
the interest be several, a covenant, though in joint
terms, is in effect several.

References. Read Chitty on Pleading, p. 6,7,and
note (z.) Eccleston and wife, exs. of Castle ». Clips-
ham, 4 Wms. Saund. 163 and notes, in which the law
of Slinghy’s case is ably treated. Scott v. Godwin, 1
Ros. and Pull. 66, and Phillips ». Bonsal, 2 Binn. .
Rep. 138.

LaAueHTER's CASE. 22. b.

Resolved in this case, that if a bond consist of twe
parts in the disjunctive, both of which were possible
at the time the bond was made, and by the act of God
one of them becomes impossible, the obligor is relieved
from the performance of the other; for the condition is
for his benefit, and he may at election perform either;
8 that if deprived by the act of God of one, he is not
tompelled to perform the other. Jctus Dei nemini
facit injuriam.

References. Read Studholme v. Mandell, { Ld.
Ray. 279, and Anonymous 1 Salk. 170, in which the
ground of Lauighter’s case is denied to be universal;
2ls0o 1 Fonb. on Equ. 221, note (q.)

24
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E. MatuHEwson’s CAsk. 23. b.

If several are bound, ex. gr. in a charter party, but
they covenant separately; if the seal of one is broken
off, the deed is not avoided as to the others, for the co-
‘venants are several deeds written on one piece of parch-
ment. But if a rasure is made, the deed is avoided as
to all. So where they are jointly bound, if the seal of i
one be broken off, the entire deed is avoided.

References. Vid. Pigot’s case 14 Co. 26, and our
references. - ‘

.READ’S Caske. 84. a.

The student, in this case, will find the general rules
with respect to what constitutes a man an executor de
son tort. 'The case is a very leading one on this 'sub-
ject.

References. Read Paget v. Priest et al. 2 Dun.
and Ea. 97. Edwards v. Harben, id. 587. Mount-
ford ». Gibson, 4 Eas. 441. Hall ». Elliot, Peake’s
'N. P. Cases 86. Curtis v. Vernon, 3 Dun. and Ea.
587. 1 Wms. Saund. 265. No. 2, 2 vol. 137. a. No. 2

E. Goocn’s Case. 61. a.

In debt on an obligation by A. against B. as heirto
his father C. defendant pleaded riens per descent.—
Plaintiff maintained assets at ID. and gave in evidence
that C. died seized in fee of lands in D. which descen-
ded to B. This was admitted, but B. gave in e vidence,
that before the impetration of the writ he had aliened
them in fee, which was likewise conceded; but A. pro-
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ved that the conveyance was made to defraud him and
other creditors, and therefore void by statute 13 Eliz,
ch. v. - It was insisted that this matter should have
been pleaded; but it was resolved, that upon an issue
joined on the plea of riens per descent, the plaintiff
might give in evidence, and need not plead that the
land in dispute was conveyed by the defendant frau-
dulently to defeat creditors, and therefore void by sta-
tate 13 Eliz. ch. v. 'Wray, C. J. said, that although a
puchaser had notice of the fraud in a prior convey-
ance, yet he could avoid such conveyance by statute
27 Eliz. ch. iv.

References. Read 1 Fonb. on Equ. p. 270, § 12,
13,14. Roberts on Frand. Conv. 596, ch. v. § 5. 2
Wms. Saund. p. 7, No. 4.

SPARRY’S CASE. 61. a.

In an action of trover defendant pleaded the pen-
dency of another action upon the case in the B. R. for
same {rover, and conversion of the same goods. On
demurrer, adjudged a good plea, because no one shall
be twice vexed for one cause. But if debt be brought
in an inferior court, and the plaintiff for the same cause
sues in C. B. this shall not abate by reason of the pen-
dency of such prior suit. .

References. Read Ludfield v. Warden Fitzgib,
313, and the following American cases: Embree and
Collins ». Hanna, 5 John. 101, that a foreign attach-
hent pending in another state, before suit brought, is a
good plea in abatement. Commonwealth . Churchill,
5 Mass. T. Rep. 174, a good case as to the time to
Which such a plea refers. Marston ». Lawrence, 1
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John. Ca. 897, that after plea of pendency of another
action, plaintiff, without leave of court, or payment of
costs, may, before replication, enter a nthil capiat per
breve in the first suit, Clifford v. Cony, 1 Mass, T.
Rep, 495. (Burnell ». Martin, Doug. 417.)

E. THe Case oF MaARkeT OVERT. 84. a,

[Although the doctrine of market overt, as far as we
have been able to ascertain, has not been sanctioned in
any of the states, it so frequently becomes the topick of
discussion, that every lawyer should be familiar at
least with its principles. 'We refer the student to a few
short select cases, which, if read with attention, will
afford him all requisite information. ]

References. Read Horwood v, Smith, 2 Du and
Ea. 750. Williamson v, King et al. 2 Camp. Rep.
335. Miller v. Bace, that bank notes, though stolen,
become the property of him who receives them bona
Jide, and for value; but not on the principle of market
overt. 'Wheelwright v. Depeyster, 1 John. Rep. 471,
that this doctrine is not recognized in the state of New-
York. Heacock v. Walker, 1 Tyler’s Rep. 338. 3
Binn. Rep. 228, note (*); in which is concisely stated
the Spanish law on this subject, ascertained by com-
mission to New-Orleans. ‘

SEMAYNE’S CaAsE. 92. a,
[This is a distinguished case as to the authdr-ity of

a sheriff in doing execution, and serving other process,
and particularly of his right of breaking doors. No
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case is more frequently resorted to for law on this sub-
ject than Semayne’s.]

Roferences. Read Park v Evans, Hob. 88, that
if sheriff raps at the door, and rushes in on its being
opened, the arrest is illegal. Howson v. Walker, 2
Bla. Rep. 823, that if another arrest be served on one
who is under such illegal custody, it is good. Lee v.
Gansel, Cow. 1, that sheriff, in serving mesne process,
may break open an inner door of a lodger’s apart-
ment, if he has gained peaceable entrance at the outer
door. Ratcliff v. Burton, 3 Bos. and Pull. 223, that
sheriff cannot, under civil process, break an inner door,
without a previous demand of admittance; and the fol-
lowing American cases: Williams v. Spencer, 5 John.
852, and Fitch v. Loveland, Kirby’s Rep. 880, as to
the breaking an inner door. Nicholls ». Ingersoll, ¥
John. 145, that bail may break open the outer door, in
order to take the principal.

Baxger’s Case. 104. b.

That if demurrer be offered to written evidence, the
adverse party must join in demurrer, or waive his evi-
dence. Secus in case of viva voce testimony, but in
this case he may join if he will. |

References. - Read Gibson ». Hunter, 2 Henry
Black. 187, in which C. J. Eyre has ably considered
the doctrine of Baker’s case; and the nature of a de-
murrer to evidence, 8 Tucker’s Black. Com, 372,
Note 26,
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‘Wabe’s Case. 114. b.

Resolved, 1. That if A. to save an estate, be bound
to pay twenty-five pounds lawful money of England,
on 1st of November, a tender any time before sunset
on 1st of November, is sufficient.

2. That a tender of foreign money made current by
king’s proclamation is good.

8. That a tender of more than is due is good.

- 4. That a tender of money, though in bags, is good,
and payee must count it.

[The case of Vane and Studley is cited in Wade’s
case. It holds that if lessee, to save condition of re-
entry, pays his rent to lessor, who receives it and puts
it in his purse, he cannot, upon discovering it to be
counterfeit, enter for condition broken. ]

References. Astothe plea of tender, read 1 Wms.
Saund. 33, No. 2. Spybey v. Hide, 1 Camp. Rep. 181.
Douglas v. Partrick, 3 Dun. and Ea. 683. Lancas-
ter v. Killingworth, 1 Ld. Ray. 686. Black v. Smith,
Peake’s N. P. Ca. 88. Grigby v. Oakes, et al. 2 Bos.
and Pull. 525. Downman ». Downman’s ex. 1 Wash-
ington’s Rep. 29. As to the point in Vane and Stud-
ley’s case, read Markle v. Hatfield, 2 John. 455.

PinnEL’s Case. 117. a.

- Resolved, 1. That payment and acceptance of part,
before the debt is due, in satisfaction of the whole, is
a good plea.

2. Secus, if made on the day.

8. But the acceptance of a horse, robe, or any col-
lateral thing on the day, is a good plea.
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4. 'That if twenty pounds-be due at A. and creditor
agrees to accept ten pounds at B in satisfaction of the
whole, it is good.

5. The defendant, in pleading accord and satisfac-
tion, must state that he paid the less sum, or perform-
ed the collateral matter in full satisfaction of the de-
mand, and that plaintiff accepted it as such.

6. The manner of the tender and payment shall be
directed by him who made the tender or payment, and
not by him who accepts it.’

References. Read Cumber v. Wane, 1 Stra. 426.
Fitch v. Sutton, 5 Ea. 230. Steinman ». Magnus, 1

Camp. Rep. 124. Payne v. Masters, 1 Stra. 573.
Scholey v. Mearnes, 7 Ea. 148, and Harrison and
Olose ». ‘Wilcox, 2 John. 448. Johnson v. Brannan,
5 John. 268. Watkinson v. Inglesey and Stokes, id.
886.- On the sixth resolution, read Brett v. Marsh, 1
‘Vern. 468.. Manning v. Western, id. 606, 1 Evans’s
Pothier on Oblig. 368 to 876, and Mann ». Marsh, 2
Caine’s Rep. 99. Huger’s ex. v. Boquet, 1 Bay. 497,
and Mayor and Commonalty of Alexandria ». Patten
et al. 4 Cranch 449.

e jWiHELPDALE’s Cask. 119. b.

This is a very noted case on the plea of .N'on est
Factum, and of joinder in action.

References. Read 1 Wms. Saund. 291. b. No. 4,
where the subject of nonjoinder, and the mode of tak-
ing advantage of it, is treated in a very masterly man-
ner. On the plea of non est factum, read the follow-
ing cases: Allwood v. Clark, Taylor’s Rep. 281, (an
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excellent case.) Stoytes ». Pearson, 4 Espi. N.P.
Cases, 265. Samuel v. Evans, 2 Du. and Ea. 569.

SIXTH COKE.

FERRER’s CAsE. 8. a.

[There is no ease better known in the law than
Ferrer’s case, as to the plea of a former judgment in
bar of a subsequent action. 'This is a point of consi-
derable difficulty, and must be studied with attention.]

References. Read Kitchin v. Campbell, 3 Wils.
308. Lechmere v. Toplady, 2 Vent. 169. Laicon 2.
Bernard, Cro. Car. 35. Brook ». Smith, 1 Salk, 280
Seddon v. Tutop, 6 Du. and Ea. 607. Martin v.
Kennedy, 2 Bos. and Pull. 69, and the following
‘American cases: Kent v. Kent, 2 Mass. T. R. 342.
Snider ». Croy, 2 John. 227. Brockway v. Kennedy,
id. 210. Rice v. King, 7 John. 20.

BeLLAMY’s CAsk. 38. a.

Lessee upon condition not to assign without license
by deed, obtains the license, and assigms the lease to
the plaintiff, who pleads the license without profert,
and held good. Resolved, 1. That.a deed ex insti-
tutione legis must be pleaded with a profert, though
it concerns a collateral thing, and though he who
pleads it claims no interest under it. 2. That a deed
ex provisione hominis, as is the present, need not be
pleaded with a profert. .

References. [ Werefer the student to Dr. Leyfield’s
case, 10 Co. 88, and our references.
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SEVENTH COKE.
CaLviN’s Casek. 1.

[To induce the student to an earnest reading of
this case, it cannot be necessary to dwell on its im-
portance, as it has acquired a celebrity by no means
confined within the limits of legal readers. The po-
litician and statesman, the historian and general in-
quirer, resort to it as the most authentick and abundant
source of information on the subject of the reciprocal
duties of allegiance and protection, of alienage and
denization, and generally of the relation subsisting
between the state and people.

“This case of postnati,” says lord Coke, “is, I con-
fess, longer than the rest, and that for three causes;
first, that it was an exchequer-chamber case, for de-
ciding whereof, all the judges of England, as the law
requireth, did argue openly and at large. Secondly,
for that never any case within man’s memory was
argued by so many judges in the exchequer-chamber
as this was; there having argued the lord chancellor
and fourteen judges. 'Thirdly, for the variety as well
of the important matter, as of the several kinds of ex-
cellent learning delivered in the arguments of this
case.” Vid. Pref. to 7 Co. p. 11, and afterwards in
the report of the case, p. 7, he adds <“This case was
8 elaborately, substantially, and judicially argued
by the lord chancellor, and by my brethren the judges,
a8 I ever read or heard of any; and so, in mine opi-
nion, the weight and consequence of the cause, both in
Preesenti et perpetuis futuris temporibus, justly deser-

5



174 PARTICULAR SYLLABUS.

ved; for though it was one of the skortest and least that
ever was argued in this court, yet it was the longesi
and weightiest that ever was argued in any court; the
shortest in syllables,* and the longest in substance;
the least for the value, and yet not tending to the right
of that least, but the weightiest for the consequent,
both for the present, and for all posterity.”

Notwithstanding the affectation of great method
this case is but confusedly reported, and replete with
the quaintness and pedantry of the age. Every stu-
dent, however, emulous of accurate information of this
celebrated case, must not content himself with receiv-
ing its doctrines from the various digests and abridg-
ments of the law, the pages of the historian, or the dis-
quisitions even of the most learned among the politi-
cal pamphleteers. An infinitude has been written-on
the various points in this case; but as our sole object
is to present to the student the choicest sources of in-
formation, and such as we feel assured he will stu-
diously read, we limit ourselves to a very few refer-
ences.]

References. On the doctrine of the perpetuity of
allegiance read Vattel, 166 to 178. Ch. xxii. of Du
Ponceau’s Bynkershoek. (This may be found in 3
Hall’s Law Journal, p. 174 to 180.) Talbot v. Jan-
son, 3 Dall. 133. 1 Wilson’s Works, 311 to 3817.
Isaac Williams’s case, 4 Hall’s Law Journal, 861.
Tucker’s Blac. Com. vol. 1, part 2, Appendix, p.
90, ¢‘the right of expatriation considered,” mo. (k)
Mlvaine ». Cox’s lessee, 2 Cranch 280. 4 Cranch
209. ‘As to the rights of American and British ante-

* Alluding to the pleadings in the case.
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nati, read Lamberton’s lessee v. Paine, 3 Cranch 97.
Dawson’s lessee v. Godfrey, 4 Cranch 321, and the
very able and luminous opinion of judge Roan, in
Reed v. Reed, 4 Munford’s Rep. Appendix 1.

EIGHTH COKE.
Sir EpwArp CrocaTre’s Case. 132.

To an action of trespass defendant justified as ser-
vant under the command of the plaintiff, who had a
right of common in the locus in quo. Plaintiff replied
de injuria sua propria, et absque tali causa. Upon
demurrer to this replication it was resolved,

1. That absque tali causa refers to the entire plea,
and not merely to the command, as plaintiff supposed.

2. That when a defendant, either in his own right
or as servant, claims an interest in the land, or in any
common, or rent, or way, &c. in or out of the land,
there de injuria, &c. is not a good replication.

3. If defendant derives any authority from the plain-
tlff hlmself or if it be given him by law, here, though
no interest be claimed, the plaintiff should answer it,
and not reply generally de injuria, &c.

4. All the parts of this plea make but oge issue;
for if this replication were allowed, the plea would be
multifarious and double.

References. Read 1 Wms. Saund. 244. a. No. 7
Wwhere this replication is fully considered, and the law
on this subject concisely and laminously stated; also
White ». Stubbs, 2 Wms. Saund. 294, and notes.
Hyatt ». Wood, 4 John. 150. Lytle ». Lee and Rug-
gles, 5 John. 112. (On the last resolution, that a va-
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riety of facts, constituting one entire defence, dees not
amount to duplicity, read Robinson v. Bailey, 1 Burr.
816. Botts v. Purvis, 2 Blac. Rep. 1022. 'Treve-
lain v. Seccomb, Carthew 8, and Waddams v. Bur-
ham, 4 Tyler’s Rep. 233. Strong v. Smith, 2 Caine’s
T. R. 160.

THE s1x CARPENTERS’ CASE. 144,

[As to what constitutes a trespasser ab initio, the case
of the six carpenters may be regarded as a very lead-
ing case, indeed the original fountain of the law ea
this subject.]

References. Read Bagshaw v. Goward, Cro. Jac.
148. Taylor v. Cole, 8 Du. and Ea. 292. Winter-
bourne v. Morgan et al. 11 East. 394. Messing o.
Kemble, 2 Camp. 145. Anscomb v. S8hore, 1 Camp.
283.

NINTH COKE.
E. THE PouLTerers’ Casg, 56. a.

This is a well known case on the gquestio vexals
whether, or to what extent, a conspiracy must be ex-
ecuted to be the subject of an indictment. [This case
might with more propriety have been introduced in
the seventh title of this Course, being a criminal case;
but as we have not recommended the perusal of any
other of lord Coke’s cases on criminal law, we have
deemed it adviseable that the student should read thie
case at the present time. ]
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References. Read Rex v. Kinnersley and Moor,
1 Stra. 193. Hawkins’s Pleas of the Crown, 189 to
A491. 6 Mod. 99. 4 Vent. 304. 4 Levintz 125. 1
Keble 208. [To these who can procure the report
of the trial of the journeymen cordwainers of New-
York, we strongly recommend its perusal, as it con-
tains nearly all the law which has been decided on
this subject. There is in it much irrelevant, and per-
haps some foolish matter; but the case is valuable, as
being the first in which this doctrine was elaborately
considered in this country, and one in which this law
has been more fully investigated than in any other with
Wwhich we are acquainted. ]

TENTH COKE.

Docror LeYrieLD’s Cask. S8. a.

On pleading with a profert and giving colour, no
case is more distinguished than Dr. Leyfield’s 1t is
at all times referred to as a leading authority on those
subjects; and though the rigidity of the rule there laid
down, with respect to profert, has been departed from
in modern times, this case should be resorted to for
the principles upon which the doctrine of profert is
founded, and also for much excellent matter on the
subject generally, and on the law of giving colour.

References. Read 1 Chitty on Pleading, 848 to
851, pp. 400. 445. Read v. Brookman, 3 Du. and
Ea. 151, that a deed may be pleaded as lost by time
and accident, witheut a profert. 'This is a very cele-
brated case, in which the student will find nearly all
the law on the subject of profert, from lord Coke’s
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time to that of lord Mansfield. In connexion with
this great case, read Smith ». Woodward, 4 East,
which held that although a deed may be pleaded as
lost or destroyed, yet if pleaded with a profert, noth-
ing can dispense with the production of it; the profert
should have been omitted, and the matter of excuse
pleaded. Hendy et al. ». Stephenson et al. 10 East
55, that a defendant in trespass cannot, by way of jus-
tification, plead that he was possessed of a right of
common over the locus in quo, under a deed of graat
by a former owner, alleged to be since lost or destroy-
ed, and therefore not proffered in court, if the date
and names of the parties to such deed are unknown.

ELEVENTH COKE.
Sir Joun HEvDpoN’s CAsE. 5. a.

From this case the student should commence his in-
vestigation of the law relative to the assessment of da-
mages in the case of joint trespassers, and of election
de melioribus damnis. 'This is a subject not a little
involved in contrariety of decision, and in practice.ias
generally been attended with difficulty. <In it is per-
spicuously expressed,” says Coke in his preface to 11
Co. p. 6, “where damages shall be severally assessed
by jurors; and where the first jury between the plain-
tiff and one of the defendants, shall assess damages for
all the defendants, and where not: whereby all the
books are well reconciled, for want of right understand-
ing whereof, many judgments have been arrested, ma-
ny that have been given, have been overthrown by writ
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of errour, to the great charge, delay, and vexatlon of
the party grieved.”

This subject has been ably discussed in afew cases
in this country, and to these we shall principally refer
the student. )

References. Livingston v. Bishop, 1 John. Rep.
290. Ammonett v. Harris, 4 Hen. and Munf. 488.
Wilkes ». Jackson, 2 Hen. and Munf. 855. Hill ».
Goodchild, 5 Burr. 2790. Brown v. Allen, 4 Espi.
N. P. Cases, 158.

Henry Picor’s Cask. 26. a.

In this case, among other things, it was resolved,

1. That if a lawful deed be rased, obligor may
plead non est factum, and give the matter in evidence.

2. That if a deed be altered by the obligee or a
siranger, in a material part, the deed is thereby
avoided.

3. That any alteration by the obligee, though in a
place not material, avoids the deed.

4. That if a deed consist of several parts, not de-
pendent on each other, some lawful, others not, the
deed is good in part, and void in part.

6. If any of these parts be erased, the whole deed is
avoided; or if the seal of one be broken off; the entire
deed is avoided.

6. If several bonds be written on one piece of parch-
ment, and obligor, who is an unlettered man, seals the
deed, it is good for that which was read to him, and
void ab ¢nitio for the remainder.

References. ad Master ». Miller, 4 Du. and -
Ea. 320. This is the most celebrated case on the sub-



180 PARTICULAR SYLLABUS.

ject of avoiding instruments by rasure, &c. Henfrer
v. Bromley, 6 Ea. 309, and the following American
cases: Smith v. Crooker, 5 Mass. T. Rep. Woolley
v. Evans, 4 John. 54. Steele v. Anthony, 1 Hayw. 98.

METcaLF’s Cask. 38. a.

In all discussions as to the kind of judgment on
which a writ of errour lies, this case is appealed to s
the first authority on the point. It determined that
errour lies only on a final judgment, or an award in
the nature of a judgment, and therefore that it does not
lie on the judgment quod computet in an action of ac-
count; and that the record in such case shall not bere-
moved till the final judgment.

References. Read Baker v. Bulstrode, 1 Vet
255. Jaques v. Nixon, 1 Dun. and Ea. ®79. Rich-
ardson v. Backus, 1 John. 493; and the very celebrs-
ted case of Yates v. the People, 6 John. 337. The
opinions of Yates J. p. 894, Spencer J. 398, and Kent
C. J. 416, are worthy the student’s particular atten-
tion. [In this valuable and interesting case, the doc-
trine of Metcalf’s case is discussed with much ability
and research. Sixteen to twelve judges held, that a
writ of errour will lie on a judgment of the supreme
court of the state of New-York on a habeas corpus.
But though errour regularly lies only on a final
judgment or award, yet the writ may be sued out be-
fore the judgment is given, provided it be rendered
prior to the return of the writ of errour. ]
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THE Cask oF THE TaiLors oF IpswicH. 53. a.

Resolved in this case, that a by-law prohibiting any
one from working at his trade of tailor in the town of
Ipswich, until he had presented himself to the com-
pany of tailors of that place, and proved that he had
served seven years as an apprentice, according to the
requisition of the statute 5 Eliz. and been admitted by
them to be a sufficient workman, was an unreasonable
and void by-law, as to all which said by-law imposed,
beyond the requisition of the statute.

References. As to what restraints on trade are ad-
mitted, and what condemned as illegal, the student
will find nearly all the cases on the subject luminously
arranged by C. J. Parker, in the famous case of Mitch-
ell v. Reynolds, 1 P. Wms. 181 If the student is not
possessed of P Wms. he will find C. J. Parker’s opi-
nion transcribed in 2 Comyn on Contracts, 467. Read
also 2 Wms. Saund. 156, No. 1, and Davis v. Ma-
son, 5 Dun. and Ea. 119.

James Bace’s CAse. 94. a.

In this noted case the student will find, 1. What
are deemed sufficient causes for the amotion or dis-
franchisement of a corporation. 2. How and by whom
this right is to be exercised. 3. As to the remedy
which the party grieved has in such case, either by
writ of mandamus, or action on the case. 4. Asto
the sufficiency of the return to the writ of mandamus.

"This case presents the first instance of a judicial
mandamus; and as the subject of disfranchisement,
and its remedy, were more fully considered than in any

26
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preceding case, it is always referred to as a valuable
decision on this doctrine. As to the point that corpo-
rations possess the power of amotion, only when it is
given by their charter or prescription, it has long since
been determined otherwise; and it is now held as un-
doubted law, that this power is impliedly incident to
every corporation, as much so as the power of making
by-laws.
. References. Read Rexv. Rlchardson,i Burr. 517,
a great case on this subject. Rex v. Lime Regis,
Douglas’s Rep. 149. Rex v. the Corporation of Dou-
caster, 2 Burr. 740. The Commonwealth v. St. Pa-
trick Benevolent Society, 2 Binn. 444.

Note. There are no cases in the twelfth and
thirteenth books particularly worthy the attention of
the American student of law.

MISCELLANEOUS.

The following numbers in Evans’s Pothier on
Obligations, second volume:

E. Num. IV. “Of the rule that a person can
stipulate only for himself.”

E. Num. X. “Of Alternative Obligations.”

'E. Num. XI “Of Joint and Several Obliga-
tions. '

E. Num. XV. “Of the Statutes of Limita-
tion, and of the presumption founded
on length of time.”

E. Num. XVII. “Of the distinction between
Law and Fact, and of the effect of Usage
upon the Law.”
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Num. XVIIL. «Of Mistakes of Law; with
the learned Dissertation of M. D‘Agues-
seau on this subject, and the opinions
of Vinius on the question, whether mo-
ney paid under a mistaken idea of legal
obligation be subject to repetition.”

3 Hargrave’s Observations on the “Effect of sen-
tences of the courts ecclesiastical in cases of
marriages, pleaded or offered in evidence in
the temporal courts.” Vid. his Law Tracts,
449.

OF PRACTICE, AND PARTICULARLY OF BOOKS OF EN-
TRIES AND PRECEDENTS,

As there are in constant use, in the various stages
of an action, certain established forms or precedents,
which either in the first instance have been drawn
up by able and experienced lawyers, or have attained
great excellence, by the judicious corrections of time
and observation, in many cases entitling them to be
resorted to as authorities or evidences of the law; the
books of entries and precedents, both ancient and
modern, should claim a considerable portion of that
student’s attention, who, to the theory or science, de-
sires to unite a knowledge of the practice of his profes-
sion. There is often so intimate a connexion between
the theory and practice of a science, that its philoso-
phy is unfolded only to those who pay especial atten-
tion to its practice. 'This is strikingly the case with the
science of jurisprudence, which never yet disclosed its
beauties and excellencies, its deformities and absurdi»
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ties, to the closet student, who contemplated it merely
as a speculative science. The routine of legal prac-
tice, therefore, should at all times receive a respect-
ful attention; and not a little may be effected in this,
during the entire course of the student’s reading. As
this branch of his duty is confessedly much less inte-
resting than most others, we are strongly desirous of
suggesting to him a plan, and earnestly recommend
it to him, by which, in a very short period, and com-
paratively with little labour, he may obtain an ample
fund of practical knewledge, anteriour to his actual
engagement in the career of professional duties.

As the books of entries and precedents contain the
most approved forms which may be required in a very
long and extensive practice, if the student should
early habituate himself to the perusal of these forms
and precedents, he would become intimately ac-
quainted with most of the practical proceedings; and
in the future prosecution of his professional business,
would seldom or never, if informed of the law, be
unacquainted with the modus operandi. It cannot be
questioned, but that the forms constitute a great por-
tion of that practice which it is the student’s aim, by
a long and tedious apprenticeship in an office, to at-
tain. . As the object of this volume is to present
every mode in which he may abridge his labours,
without detracting from the solidity of his acquire-
ments, we strongly recommend p familiar acquaintance
with the most approved books of precedents, as a
means of nearly superceding this service in an attor-
ney’s office. On this point we state with confidence,
avising both from experience and observation, that a
greater fund of useful and practical knowledge may
be acquired in a few months from these books, than
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most students attain by the performance of the cus-
tomary duties of an office, in as many years. But let
it not be supposed that we would place these volumes
of entries and precedents in his hands to be read con-
tinuedly, and in the usual mode of reading other
works: for it is without hesitation admitted, that books
of forms, both as to matter and style, are exceedingly
dull and uninteresting; certainly too much so to be pe-
rased in the ordinary manner. That, however, which
the mind rejects in one shape, may be received with
pleasure in another: like a chemical menstruum it may
be saturated. with one species of matter, and imbibe
with avidity what is of a different nature. In this
nice art of supplying it with various food, and at
suitable times; of courting or commanding it; con-
~ sists the principal difficulty ta be encountered by a
student. He will, therefore, easily perceive the pro-
priety of reading such books of practical forms, as we
- Tecommend, in a wanner different from the usual
mode of studying. Most men, however industrious
or judicious in the occupation of their time, have pe-
- viods of leisure which are not embraced by their
settled hours of study. Let some of these little va-
. cancies of time be devoted to this species of reading:
let the student occasionally take up a book of forms,
- wd read a half, or a quarter of an hour, noting with
- 4 paper his gradual progress through the volume;
let him never fatigne himself with this species of rea-
- ling, but frequently resort to it as a short repast,
Which is to occupy the fragments of time, and not to
interfere with the hours of study, rest, and relaxation,
- By this practice much time will be usefully saved,
. Which would otherwise be lost; the student slowly,

!
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and almost imperceptibly, gains a very useful species
of knowledge; practice is thus united to theory, and
if he has been otherwise studious, he appears, as it
were per saltum, before the world, not merely the
closet lawyer, but the practitioner and the man of busi-
ness. We further advise the student, if the publick
records be accessible to him, to read occasionally the
entire record of a case carried from an inferiour triba-
nal to the supreme court: the perusal of a few records
of this kind would impress on his mind a distinct
view of the whole routine of an action, from the im-
petration of the original writ, through perhaps a
hundred different forms or entries, to the return of the
executory process.

‘We have ever deplored the great consumption of
time arising from the custom of long apprenticeships

in an attorney’s office, commenced before even the ru-

diments of law have been acquired. Many young
men, on leaving college, at once place themselves ina
law-office; and are frequently made mere drudges to
copy long declarations, pleas, bills in chancery, deeds,
letters, &c. which the proprietor of the office was either
too much engaged, or too indolent to copy himself; and
which neither improve the student’s hand writing, nor
add one mite to his legal stores. Others are suffered
to grope through the Dcedalean intricacies of the law
without torch or clue, and destitute of all method.
Left to self-direction, they essay the perusal of some
black-lettered folio, as the Herculean task alone ne-
cessary to be surmounted: the difficulties of this widely
diffused science are then to vanish, and this musty and
ponderous folio is to be the avenue through which
they are to pass, as by enchantment, into smooth and
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uninterrupted paths. Disappointment, however, is
the certain reward of such students. 'Their minds are
not prepared for so vast an undertaking. The first
beams of legal knowledge have not been felt, when
they ignorantly and temerariously fly, like Icarus, into
the very face of the sun, and meet with the saine in-
evitable and ruinous fate. Some, again, are contented
with the scraps and bits of knowledge, gleaned from
writing deeds and declarations; from listening to the
protracted narratives of clients to their counsel, and
the hasty advice which the former receive from the
latter; or from an occasional attendance on courts of
justice; whilst the remainder of their office hours are
dedicated to politicks and pamphlets, or the epheme-
ral and amusing productions of the day. In this
round of time-slaughtering, the three or four years
originally appropriated as the period of legal study,
have elapsed; and the student must now embark in
the practice of a profession, the very rudiments and
general contour of which have never been fully pre-
sented to his mind.

This is by no means a picture of too high colour-
ing, but a faithful sketch of the history of many stu-
dents of law. We, therefore, earnestly entreat the stu-
dent to devote three fourths of the period allotted for
his legal apprenticeship, to private study, and by no
means to enter an office until the year previous to his
entering into- the practice of his profession. This
year (especially if the previous time has been judi-
ciously and industriously employed) is amply suffi-
cient for the acquisition of all the practical knowledge
requisite for a young lawyer; and indeed, besides the
knowledge which may be aftained during this year,
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but little more could be acquired by a protracted stay, |
as most of the nice and difficult business is usually
conducted by the master of the office himself, and the
young lawyer can hope to acquire this species of
knowledge only as it shall occur to him in his fature ‘
business; at which time, as his mind has been gn-
dually maturing, he will encounter little or no diff- |
culty in its acquisition. On the subject of this noe ‘
we recommend the following works, which, if travel
led through in the manner prescribed, cannot fail to
impart gradually and almost imperceptibly, a fund of
practical knowledge, which can otherwise be acquired
only by long experience, much labour, and considers-
ble vexation.

(1. Tidd’s Practical Forms.

2. Williams’s Original Precedents in
Conveyancing, with notes, and the
opinions of eminent counsel upon
intricate cases.

3. The 2d volume of Chitty’s Trea’use
on Pleading.

4. Montefiore’s Commercial and Nota

i rial Precedents.

- E. 1. American Precedents of Declara-‘
tions. *

E. 2. Hening’s American Pleader and
Lawyer’s Guide. :

. E. 8. Story’s Pleading’s in Civil Actions.

* This work was published in Boston in 1802. It isa pro-
duction of great excellence, and particularly adapted for the ust

ENGLISH.
A

AMERICAN.
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NOTES ON THE FOURTH TITLE.

(Mote 4.) Tue Law or PersonAL RiGHTS AND
Personar Remepies. The student having mastered
the extensive and intricate doctrine ‘of the realty, pro-
ceedsnatarally tothe examination of what are denomi-
nated personal rights and remedies. This branch of
the law being less abstrise than that from: the stady
of which he has just emerged; having fewer obsolete
doctrines, and antiquated forms, and being withal
that fund from which practitioners, and particularly
the young, find most frequent occasion todraw, will
be examined with more interest, as well as- compre-
hended with more ease. We trust, however, that the
extensive reading, recommended on the:doctrine of
the realty, will recompense the inquirer for there-
search expended on it; and, independently of its own:
intrinsick importance, will furnish innamerable lights
and aids to the subject on which the student is enter-
ing, in consequence of that relation and connexion
manifest in all sciences, and in none more evidently
than the system of jurisprudence.

(Wote 2.) Cuarters IN BLacksToNE’s CoMMmEN-
TARIES. In the fifth note on our second title, we have
expressed our opinion of the excellent commentaries
of justice Blackstone. 'The work, generally, merits
more than one attentive reading, and several chapters

of students. Itis preceded by a digest of the law of declara-
tions, which has been ascribed to the laie chief justice Par ons;
be this as it may, this digest, and the notes accompanying the
various forms, are evidently the productions of a sound lawyer.
The work is comprised in a small volume of 300 pages.

7
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|
may perhaps claim a further notice; but still we con-
sider as highty prejudicial the practice indulged in by
many students, of having this work almost constantly |
in hand, to ghe. exclusion of more solid and learned
works. If,qur.Cqurse be strictly followed, we think
that one stydious, reading of this work, together with
a second . perusal’ of the chapters, designated. by u
ynder the different titles, will prove amply sufficient

v'(MNote:8.)  Preas anp Preapive. Pleading iv
lts mogt, exiended; sense, siguifies; the formal - exposl
tion: of such facts as the plaintiff md. defendant, recip-
rocally comceive to be necessary to evince the legl
sufficiency of the claim of the one, and the defense of
the other. . In this point of view it is obvious tha
the scienee of pleading embraces. the law and the
modug operandi or formal mede in which the mater
in litigation is.stated, in order that it may be decided
on, either by the jury upon an issue of fact, whether
general, special or common, or by the oourt, en an
issue or demurrer in law, in which the facts are con-
ceded, bu¢ the law contended for, is denied by the
demurrant. Hence the, student will readily agre
with lord Coke, that the “usual pleading” must bt
“the sure oracle of law,” and that “good pleading
i8 the lapis lydius, or touchstone of the true senst
and knowledge of the common law.” 2 Co.68. 3.Co.
9. 10 Co. 29. Evidence and pleading are the pil
lars which. mainly sustain the august fabrick of law
their foundations, breadth, and altitude must be fami
liarly known; for it may with truth be said, that ht
who has mastered the philosophy of evidence, and the
logick of pleading is already, or certainly may soo!
become an accomplished lawyer; but that his know
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ledge' of the law will' prove “sthle and unprqﬁtable >
who is niot well' instructiéed in this “niost ‘honourable,
loudable and profitable knowledge of well Pleading in
actions real and personal ”* and that admirable sys-
tem founded on reason and pbllosol‘;h) ) whlch has for
its object the manifestatioti of truth.

It is not sufficient to khow thellaw, if we are unin-
formed as to the formal mode of stating our case for
adjudication, and the requisite evidence to support our
statement, if legally made; for although we may say,
“Turpe esse causas oranti, jus in quo versaretur ig-
norare,” yet we should know, that «“Sunt jura, sunt
formulz de omnibus rebus constitut®, ne quis aut in
genere injuriz aut ratione actionis errare possit: ex-
pressz sunt enim ex uniuscujusque damno, dolore, in-
‘tommodo, calamitate, injuria, publice a Pratore For-
mule, ad quas privata lis accommodatur.”t

The science of pleading has been much ridiculed by
some; but what is there, in nature or morals, good or
excellent, which has not been thus assailed? It, in
common with every thing which has the stamp of hu-
‘manity, possesses faults, but the system, in the main,
is wonderfully free from important or mischievous de-
fects. 'The raillery and cavils of the witty, though ge-
nerally sciolous objectors to this learning, are little to
be regarded, when such luminaries as Littleton, and
Coke, and Mansfield, and Jones, have testified its
worth in the strongest language of admiration. ¢The
substantial rules of pleading,” says lord Mansfield,
“are founded in strong sense and the soundest and

* Litt. § 554, t Cic. pro. Rozc. § 8.
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closest logick; and so appear, when well understood
and explained, though by being misunderstood and
misapplied, they are often made use of as instruments
of chicane.” 8o likewise sir Wm. Jones, in his pre-
face to his translation of the speeches of Iszus, says,
“When we consider the multitude of lawsuits with
which Athens abounded, it must appear strange how
six or seven magistrates, even with their assessors,
could have time to conduct the altercation of so many
litigants, and to perform the other important duties of
their office. At Westminster a similar plan would be
found impracticable; nor shall I be easily induced to
wish for a change of our present forms, how intricate
soever they may seem to those who are ignorant of
their ntility. Our science of special pleading is an ex-
cellent logick; it is admirably calculated for the pur-
poses of analyzing a cause, of extracting, like the
roots of an equation, the true points in dispute, and re-
ferring them, with all imaginable simplicity, to the
court or the jury; it is reducible to the strictest rules
of pure dialectick; and if it were scientifically taught
in our publick semiparies of learning, would fix the
attention, give a habit of reasoning closely, quicken
the apprehension, and invigorate the understanding as
effectually as the famed peripatetick system, which,
how ingenious and subtle soever, is not so hanourable,
80 laudable, or sp profitable, as the science in which
Littleton exhorts his sons to employ their courage and
care, It may unquestionably be perverted to very bad
purposes; but so may the noblest arts, even eloquence
itself, which many virtuous men have for that reason
decried; there is no fear, however, that the contrac-
ted fist, as Zeno used to call it, or the expanded palm,
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can do real mischief, while their blows are directed
and restrained by the superintending power of a court.”

What need we more.on this subject? The good sense
of the student, we feel assured, will occasion him to
ponder well the sentiments of these great masters, and
make the law of pleudmg one of his favourite and
chief studies.

(WNote 4.) Evipence. The doctrines of evidence
and pleading are the massive pillars which sapport
the main fabrick of English jurisprudence. No two
branches of this august science are so replete with the
logick and philosophy of sound sense, and none so im-
peratively demand of the practising lawyer an intimate
acquaintance. On these subjects the student must be
content to dwell with persevering and unwearied ap-
plication, till not only their principles, but the infi-
nitely various applications of them be so identified
with his mind, that the law, and the reason of it, shall
instantly present themselves, with scarcely an exertion
of the memory. )

Evidence, in forensick gladiation, is the principal
weapon of attack and defence: it must ever be in hand,
unsheathed and polished; for very often, in the com-
bat, no time can be allowed to seek the particular
sword, or to sharpen and brighten its edge: to drop
the metaphor; in the conduct of a cause it frequently
happens that a variety of questions on the law of evi-
dence unexpectedly arise, and require an immediate
discussion. In this case the mind must not only be
deeply imbued with principles, but must be familiar
with judicial authotities to shew the application of
these principles to the peints in litigation. 'This per-
fect acquaintance is not entirely as necessary on the
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subject of pleading, as the questions there generlly
arise out of the record, and by a little attention tothe
state of the pleadings, the points of probable disputs
tion may be anticipated, or the discussion often, in
various ways, be postponed.

'The law of evidence has been much treated of, and,
by some authors, with great ability. 'We have been
particularly attentive in our selection on this subject,
and bave no deubt that if the works on the common
and civil law of evidence, recommended by wus, he read
with the attention due them, the student, when he be-
comes a practitioner, will but seldom have occasion fo
revise them, or to examine the pages of more recen
authors:

As this doctrine is of the ﬁrst 1mportamce, RO apo-
logy need be made for seeking light from the produc-
tion of one, whe, though by profession mno lawyer, is
by learning and genius very well qualified to give in-
struction on any subject that should engage his pen.
We have derived so much pleasure, and such useftl
hints from the perusal of Dr. Gregery’s pamphlet it
reply to Dr. James Hamilton, jun. published at Edir-
burgh in 1793, that we, without hesitation, warmly re-
commend it to the legal student, as an admirable speci
men of a very ingenious, solid, and cenclusive arg-
ment, founded solely on intrinsick and circumstantil
evidence. The great variety of facts which are evolved,
lucidly stated, and philosophically connected, the it-
ferences deduced from the relation of circumstances,
the opinions derived from latent evidences, combinel
with the beauty, ease, and simplicity of the narrative
and style, ferm, altogether, an argument no less sur-
prising and interesting, than irresistible, and would
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teflest lasting honour en any lawyer who ever pleaded
in Westminster Hall. The. object of this pamphlst
is {0 preve that either Dir, James Hamilton, his father,
orbeth, were the authors of a ceriain obnexieus pro-
duction signed ¢<J. Johnsen, esq.”” which was conceived
by Br. Gregory to he detrimental to the Uaiversity,
tnd to. merit. academick censureés. Having failed in
supporiing, by legak proef, his accusatien of Dr. Ha.
milion; befoxe the Senatus Jcodemicus, he published
this pamphlet in order to justify himself ta the world
for this vinsuccessful arraignaent; . Noinconsiderabla
motive for reading this panvphlet is: derived from our
Wwonder and admiration at the.creative powers of ge-
ius, which, from materials comparatively so- trifling,
«an rajse a fabrick of so much beauty, order, and soli-
dity. ‘ . e
The pamphlet no doubt, in this country, is: scarce.
It is, however, to be found in several of eur publick
libragies, and in many of the libraries of gentlemen of
nedical science. ' o "

(Nofe 5.) SERGEANT’S LAW OF ATTACHMENTS.
The proceeding by attachment against the preperty of
the debtor, where he is not an inhabitant of the state,
o being an inhabitant, has withdrawn from its juris-
diction, is known to the jurisprudence of perhaps every
state in the union. Each. state has legislated on this
subject, but they have all derived the leading prinei-
Ples and general forms of preceeding from the same
original source, the custom of London. A treatise,
therefore, which displays the general learning on this
topick, with the various additions and modifications
introduced by the local law of any state, will be found
tminently useful in all: Mr. Sergeant’s treatise, there-
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fore, may be studied with a certainty of finding infor-
mation almost equally beneficial to the student of any
state, and to this,source he will the more readily apply,
when he learns that this is the only ample and syste-
matical treatise on the subject. Neither in this coan-
try, nor in England, with the exception of the chap-
ter in Bohun’s Privileges of London, (an ancient and |
rare work,) and those in Viner and Comyn, is there
any arrangement of the law on this doctrine, and thes
are far from satisfactory. In this country the subject
is highly important, and our students will evince their
gratitude for Mr. Sergeant’s endeavours, by giving to |
his book an industrious reading.

. (MNote 6.) ON THE READING OF REPORTS, AN
PARTICULARLY oF LEADING Cases. The source of
the purest and most accurate legal information lies it
the various books of reports of cases argued and de-|
termined in the different courts of judicature. To
these reports the authors of abridgments and digests
of the law are almost solely indebted; but as thess
digests purport to contain the substance of an infini
tude of reported cases, we can expect from them nei-
ther fulness nor accuracy of information. ‘These di-
gests and elementary works, therefore, are to be con-
sidered merely in the light of well arranged note-books;
and are to be read rather for the clearness of their de-
finitions, and the methodical and luminous expositior
of principles, than for plenitude, certainty, and prec-
sion of knowledge. Those who are in the practice
of frequently refering to reports, have occasion to re-
mark how often the authorities advanced by legal wri-
ters are extended or contracted by them, either fron
negligence, misapprehension, or in support of their
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particular doctrines. ‘They find other cases irrelative
to the propositions, in aid of which they are cited,
and not unfrequently, precisely the reverse: hence the
necessity of sometimes unlearning what has been ac-
quired in these digests and rudimental works, by a
critical and minute scrutiny into the books of reports.
Students thus employed ‘in precisely defining their
knowledge and correcting their mistaken views, deri-
ved from the errours of law-writers, their generality
of expression, or the vague manner in which cases are
often stated by them, finally arrive at the useful con-
clusion, that abridgments are to be regarded with a
suspicion of their accuracy; and that the writer who
abridges least is' most to be relied on: hence Viner,
as the repository of certain and ample information, is
of all others, except the books of reports, the safest
for reference. As the books of reports contain the
law in the precise phraseology in which it was ad-
ministered by the judges, they necessarily furnish the
most satisfactory and accurate information on exposi-
tory jurisprudence; and as the arguments of counsel,
and frequently of the court, present all the motives or
reasons why a point should, or should not, be esta-
blished as law, these books likewise contain a rich
and abundant fund of censorial jurisprudence. The
decisions of courts are seldom mere naked judgments
or opinions on points drawn from the arguments of
counsel; but are more frequently lucid, ample, and
learned investigations of the previous authorities on
the subject; with a chronological and minute exami-
nation of each, and a clear exposition of the very rea-
sons upon which the judgment is predicated. But,
in -the digests and abridgments, the student cannot
. 28
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expect to find the arguments for or against, or that
close chain of reason and authority, by which the
rules of law, or the principles stated in them, were
originally decided.

These are, with us, sufficiently weighty reasons for
strongly urging the student frequently to refer to the
reports. But as indiscriminate reference would lead
to boundless research, and absurd waste of time, we
submit for his guidance the following rules.

1. Where the point in the digest, &c. is important,
and has been or continues to be a questio vexata, read
with attention the case in which it was first agitated
or decided, and also the case in which it was, if it has
been, finally settled; and note, in both cases, the ar-
guments of counsel, and the reasons stated by the
court. It is not often that the intervening cases need
be particularly examined.

2. If a point be indistinctly stated, so that a doubt
rests on the mind as to the meaning, or if it be inte}-
ligibly stated, but appears to be at variance with the
common notions of right, or with the analogy of the
law; read the cases referred to, until the doubt be
removed. The proper time to dissolve such doubts
is when they are excited. -~ The student, in these !
researches, will find that there is a legal reason in ‘
contradistinction to natural reason; that many points
which appear at variance with the latter, are in strict -
conformity with the former; and that points which 1
prime facie seem not to be justified by analogy and |
principle, are upon examination ascertained to be fully |
correspondent to both.

8. The ancient reports should be read principally
by way of reference, for, with the exception of lo
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Coke’s reports, there are none which are worthy a
continuous perusal. The ancient reports, likewise,
should be more frequently referred to than the mo-
dern, as it is a principle that the science should be
studied chronologically. From this mode of investi-
gation, uniting the aid of juridicial, and even general
history, the student will find much advantage. This
mode is also preferable for other reasons: generally,
the ancient reports are less methodical, in style more
rugged and dry, and altogether less interesting in their
matter and manner, than the modern. If the student
then (at a time when he is zealously devoted to the
study of ancient doctrines, and when his mind is
deeply imbued with their principles,) should neglect
to search into these repositories of the ancient law,
he certainly will not resort to them after he has in-
dulged in the more lucid, harmonious, and pleasing
pages of such reporters as sir James Burrows, Mr.
Douglas, Mr. Cowper, and Messrs. Dunsford and
East, of England; and Mr. Johnson, Mr. Binney,
and Messrs. Hening and Munford, of this country.
We would remark besides, that the ancient reports
generally contain the cases in which points of law
were first either established or agitated; and the mo-
dern cases are, very often, little else than different
illustrations of these ancient points or principles, by
applications of them to different statements of facts.
They are frequently repetitions of precisely the same
law, or with some little modification; or are, (upon
full consideration of all the ancient cases on the
particular points,) full denials of them. In these an-
cient cases, therefore, as they first agitated or settled -
the various doctrines, we may expect to find the rea-
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sons or motives which induced these decisions. The
modern reports, moreover, are in'such constant and
daily use, that a knowledge of their contents is neces-
sarily, and almost imperceptibly acquired; and if the
ancient cases have been duly attended to, many of the
modern cannot but be familiar to the student, whilst
they present to him a constant opportunity of exercis-
ing his mind in a similar way with the judge who has
decided them, viz. by examining the bearings and
analogies of cases, applying principles to facts, and
modifying or reversing these decisions, as the change
in times and circumstances sometimes imperiously re-
quires. 'This self-investment of the office of a judge,
in this particular, will be found a highly profitable
exercise, which every student will insensibly glide
into, if he has been in the practice of tracing legal
points from their infancy, to their full establishment or
final decay.

4. In order that the student may not consume
too much time, or be so frequently interrupted by
his references as to lose sight of the object and me-
thod of the subject under perusal, we suggest three
modes. First, to read the case referred to immedi-
ately, in all cases where the present doubt or difficulty
interferes with the due comprehension of the subse-
uent matter. Secondly, to note down the names,
hook, and pages of such cases as are deemed impor-
tant and necessary to be read, but which are never-
theless improper to be referred to immediately, either
because they are on isolated points, not interfering
with the full comprehension of the main subject, or
because, upon looking into the report, they are found
to be too long for present perusal. Such cases, thus
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noted down, should be read as soon as the student
has finished the volume or chapter in which he was
engaged. Thirdly, to read such cases only as are in-
tended to remove existing doubts, or such as are known
io be what are denominated leading cases. An indis-
criminate reference would require too much time, and,
in numerous instances, prove an absolute waste of it,
because upon examination of these cases, they will
be frequently found to contain the precise words of the
work by which they are cited. In order, then, to
profit by reference, we know of no better mode than to
limit this reference, as stated, to such cases as are ex-
amined to satisfy doubts and difficulties, and secondly
to those which, on account of their peculiar learning,
or other cause, are denominated leading cases. We
shall close this note with a few observations on the
great utility of according an especial attention to lead-
ing cases.

Those cases are considered leading, in which a point
of law was first in an especial manner judicially no-
ticed, or an important and pervading principle, after
a geries of contrariant decisions, finally settled; or in
which a long received doctrine was reversed; or a du-
hious one established or modified; after an elaborate
and thorough examination of the point in all its plen-
itude of ‘analogies and bearings. Such cases are
inquestionably entitled to more than ordinary atten-
tion from the student, who, by treasuring thejn in his
mind, lays the foundation of an extended and durable
superstructure of legal knowledge.

Chronology and geography have, with great pro-
priety, been denominated the eyes of history. They
enable the historian to take a comprehensive view of a



202 NOTES ON THE FOURTH TITLE.

long and infinitely varied series of events, which, like
the differently formed links of an extended chain, are
obviously designated from each other, yet connected by
ties equally manifest. 'They likewise impart a fixity
and locality to our ideas, which impress them indeli-
bly on the mind; so that disconnected events are, by
the aid of chronology, united and fixed in the me-
mory; whilst geography is no less instrumental, by
giving to such events, all those interests and sympa-
thies which belong to place. .

So is it in the science of law. Leading decisions
establish resting places for the mind, they form so
many epochas in juridical history; and, if attended to,
render a service to the legal inquirer, similar to that
which is afforded to the historian by chronology and
geography.

‘'The undivided infinity of time, in clgmmon with the
boundless and trackless regions of space,bewilders and
wearies the mind; and for steady and useful contempla-
tion it is essential, that there should be fixed periods
and determined places whence to compute time and
measure space: so in the interminable regions of ju-
risprudence, the mind would soon be confused and
exhausted, were it not for those great and learned
cases on which it occasionally is allowed to repose,
and from which the various relations and dependen-
cies of this august science may be contemplated.

It is scarcely necessary to attempt an illustration of
the practical utility of a knowledge of these leading
cases, by whom best reported, and even the pages
where they are to be found, which is a matter of mach
less difficulty than may at first be imagined. The
memory is a very improvable and docile faculty, and
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after principles are impressed, such minuti® as the
names of cases, their reporters, and even the pages,
should not be neglected, as they afford much facility
in the course of an extensive practice. A knowledge
of one or more leading cases on most of the great doc-
trines of this science, is of infinite utility, as by refer-
ence to them, the inquirer is at once furnished by the
marginal or other citations with a comprehensive view
of the law on thé particular subject. As for example:
On the various species of bailments, and the respective
duties of bailees, the great case of Coggs ». Bernard,
2 Ld. Raymond 909, may be referred to. If the point
of inquiry be the conclusiveness of a sentence in a fo-
reign court of admiralty, the case of Hughes ». Cor-
nelius, 2 Show. 232. As to the authority of domes-
tick judgments, Moses ». M’Farlane, 2 Burr. 1005.
On the necessity of pleading with a profert, Reed v.
Brookman, 8 Dun. and Ea. 151. The distinction he-
tween case and trespass vi et armis, Scott v. Shepherd,
2 Black. 892. As to the right of a feme covert to sue
or be sued, Marshall v. Ruatton, 8 Dun. and Ea. 545.
The legality of agreements in restraint of trade,
Mitchell ». Reynolds, 1 Peer. Wms. 184. On the
effect of a demurrer to evidence, Gibson v. Hunter, 2
Hen. Black. 187. Whether money paid under a
mistake be subject to repetition, Bilbie v. Lumley, 2
East 469. As to legacies in terrorem, Scott v. Ty-
ler, 2 Dick. Rep. 712. The dependence and inde-
pendence of covenants, Kingston v. Preston, Doug.
6843 or Pordage v. Cole, 1 Wms. Saund. 320. The
validity or nullity of the deeds of infants, Zouch v.
Parsons, 3 Burr. 1794. As to fraud in the sale of per-
somnal property, Twine’s case, 3 Co. 80. The personal
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responsibility of agents to the persons contracted with,
Macbeath v. Haldiman, 1 Dun. and Ea. 172, or Hodg-
son v. Dexter, 4 Cranch. 345. As to variance be-
tween the allegata and probata, Bristow v. Wright,
Doug. 664. As to the validity of a deed by feme on the
eve of marriage, defeating the marital rights of her fu-
ture husband, Carleton v. Earl of Dorset, 2 Vernon
17; King v. Cotton, 2 P. Wms. 674; or Countess of
Strathmore ». Bowes, 2 Brow. Ch. Rep. 345. Asto
the extent of the consideration of marriage to validate
deeds against the claims of subsequent purchasers,
under statute 27 Eliz. White v. Stringer, 2 Lev.
105. Jenkins v. Keymis, 4 Lev. 150. That an
agent must perform the authorised act in the name of
kis principal, Combe’s case, 9 Co. 76. Wilks v.
Back, 2 East 142. Appleton v. Binks, 5 East 148.
Fowler v. Shearer, 7 Mass. T. Rep. 14.

In this way should the student treasure in his mind
a governing case on every interesting doctrine of the
law. As his mind matures, he will find no difficulty
in retaining the names of most of the important cases
which will lead him directly into the channel in which
the law of a subject may be found at large. The
subject of note books we have treated much in detail.
Vid. post. It may, however, be well in this place,
to advise the student to preserve, in a hook for the pur-
pose, a list of all such cases as in the course of his
reading he may ascertain to be distinguished and lead-
ing; which should be placed under the heads to which
they belong. The titles should be alphabetically ar-
ranged, and the cases only of great learning or im-
portance should be inserted, without a comment, ex-
cept where best reported. This kind of note book
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will consumerpyy little of the student’s time, will prove
of great utility in the prosecution of his future inqui-
ries, and will be found eminently serviceable, when
the pressing and multifarious duties of a counsellor
will so occupy his time, as to render highly important -
every means, which is calculated to abridge his la-
bours. o

PARTICULAR SYLLABUS.

TITLE V.

«Habeant curieze preetoriee potestatem tam subveniendi con-
tra rigorem legis, quan supplendi defectum legis. Si enim por-
rigi debet remedium ei quem lex preeteriit, multo magis ei quem
vulneravit.”.....BACON DE AUG. SCIENT. LIB. VIIL. CAP. IIL

THE LAW OF EQUITY.

1. A Succinct Account of the Origin of
Chancery Jurisdiction. 1 Reeves’s His-
tory of English Law, p. 59. 2 vol. p. 250.
8 vol. p. 188. 273. 379. (Note 1.)

2. History of Equity Jurisdiction. 6th book
of the 2d vol. of Swift’s Law of Connec-
ticut.

29
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3. Of Proceedings in Courts'of ‘Eqmty 2th
chap of 3d Black. Com,
‘4. Of the Court of Chancery. 2 Bacon’s
Abridgment, p. 184.
5. Of the Practical Proceedings of Courts
of Equity. 3 Wooddeson’s Lect. pt. 3.
lec. 55.
6. Fonblanque’s Treatise of Equity. (Note2.)
7. Newland’s Treatise on Contracts, with the
Jurisdiction of Courts of Equity. (Note3.)
E. 8. Sugden’s Practical Treatise of the Law
of Vendors and Purchasers.
E. 9. Barton’s Treatise of a Suit in Equity.
10. Cooper’s Treatise of Pleading on the
Equity side of the High Court of Chan-
cery. (Note 4.) .

MISCELLANEOUS.

E. 1. Norburie’s Observations on the abuses
and remedies of Chancery. Hargrave’s
Law Tracts, p. 426.

2. Arguments before lord chan. Loughbo-
rough in the case of Middleton v. lord
Kenyon and others. Hargrave’s Juridical
Arguments, p."293, or 2 Vez. jun. 391.

3. Arguments before lord chan. Thurlow in
the case of Scott and wife v. Vernon and
others. Hargrave’s Juri. Argu. p. 22.
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[There is a report of this case in 2 Dic-
kens’s Chan. Rep. 712, and 2 Brow. Chan.
Cas. 431. Vid. also Cooper’s edition of
Justinian’s Inst. 528.]

NOTES ON THE FIFTH TITLE.

(Mote 1.) ReEves oN CHANCERY JURISDICTION.
The history of the gradual establishment of chancery
jurisdiction is essential to the acquisition of a definite
idea of the nature and extent of chancery powers; a
subject of some difficulty, and for a long time of much
disputation. 'The limits or criteria which distinguish
equity from common law, are not very certain, as may
be seen by consulting the pages of lord Kaims and jus-
tice Blackstone. Tt is manifest that the history of
equity jurisdiction must be of great service in ascer-
taining the principle which distinguishes the duties of
a chancellor from those of a common law judge; for
in this history, the full extent of the powers of the lat-
ter is unfolded; and as their inadequacy was progres-
sively discovered, we perceive the origin and growth
of the former. - It is, perhaps, not very practicable to
give a rule which shall fully distinguish equity from
law. Judge Swift,in his Treatise on the Law of Con-
necticut, expresses himself ‘onthis subject much to
our mind. “A court of equity’’ says he, ¢“acting ac-
cording to the dictates of conscience, and.-aiming at the
attainment of abstract right and perfect justice, has
power to abate the rigour, correct the injustice, and -
supply the deficiency of positive law, where such ri-
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gour, injustice, or deficiency, result as an indirect and |
eollateral consequence and operation of law; and
where it is apparent that such effect was not the de-
sign and intent of the law., But where the matter
complained of, flows as a direct and necessary conse-
quence from the principle of law, adopted upon a cal-
culation to promote the general good, a court of equity
has no power to interfere, 'This limitation is a pro-
per restraint upon the boundless discretion given to
that court, by the general terms used by lord Kaims,
and at the same time gives it an equitable power which
is denied by justice Blackstone.”

We have strongly recommended Mr, Reeves’s ad-
mirable history of English law in our tenth npote on
the second title: the student, however, is requested, at
this time, to re-peruse the pages which we have de-
signated, ' :

(Note 2.) FonsrLanque oN Equity. The ori-
ginal of this celebrated work was published anony-
mously, in the year 1787. It was then very small,
being nothing more than an essay. It was entitled
#A Treatise of Equity,” and was much and deser-
vedly admired.. Inthe year 1794, it was ushered into
the world, in a new and highly enlarged and improved
form, by John Fonblanque, esq. Few works have at-
tained such universal approbation, or been more gene-
rally read, 'The notes are copious,. perspicuous, and
learned, and the authorities are full and pertinent. |

In reading this treatise the student will of course
frequently refer to the reports of Peere Williams,
which have ever been esteemed among the most val-
nable and authentick sources of chancery law. it
would be scarcely possible to speak too favourably of
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Mr. Cox’s excellent edition of this work; but it has
already received the warmest praises of the profession;
and the learned, both of the bench and the bar, have
strongly testified their unqualified admiration of his
editorial labours.

(Note 3.) NEwLAND oN EquitTy CoNTRACTS. The
principal authors, who have treated of contracts &c.
cognizable in equity, are Powell, in the 2d. vol. of
his Essay on Contracts and Agreements; Fonblanque,
in his Treatise of Equity; Sugden, in his Practical
Treatise on the Law of Vendors and Purchasers of
Estates; Roberts, on Voluntary and Fraudulent Con-
veyances; and the late excellent treatise of Mr, New-
land on Contracts within the jurisdiction of Courts
of Equity. This is a work which will be particu-
larly acceptable to the student, as the decisions of
the law are often contrasted with those of equity,
and the subject of every species of contract cogniza-
ble in that court, is treated with singular perspncu;ty
and ability.

(Note 4.) Coorer’s EquiTy PLEADING, The
matters cognizable in a court of equity are not as
distinct from those of a court of law, as is the mode
of proceeding: the practice, therefore, and the system
of pleading adopted by this court, are no less impor-
tant to the student than the subjects embraced by its
jurisdiction.  After an acquaintance with the princi-
ples and extent of this jurisdiction, whether exclusive
of, concurrent with, or auxiliary to the powers of the
courts of common law, our student will hasten to in-
form himself of the pleading and practice of this court:
on this subject, after an attentive reading of that beau-
tiful little outline by Mr. Barton, we would place in
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his hands Cooper’s Treatise of Equity Pleading, as

‘the most comprehensive, methodical and learned which
has appeared on the subject. With the exception of
lord Redesdale’s work on the same subject, which,
until the late American edition by chanceller Kent,
was scarcely known in this country, there is no other
regular treatise on this learning: for although Harri-
son and other writers on the practice of the court of
chancery, have considered the law of pleading in
equity, they are by no means scientifick or compre-
hensive, so that this work is the only complete trea-
tise which we possess on this subject. It is entitled
to a decided preference to the works of lord Redes-
dale, Harrison, &c. as it comprehends all the later

English and Irish chancery decisions down to the

year 1809. 'The last English edition of lord Redes-
dale’s treatise appeared in 1787, and consequently
contains none of the cases reported by Vesey, jun.
(of which there are now nineteen volumes,) of Brown,
Ambler, Anstruther, Schoales and Lefroy, part of
Dickens, &c. In addition to the few chancery pre-
cedents which the student has read in Bartor’s Suit in
Equity, we advise him occasionally to consult Harri-
son’s Chancery Practice.




PARTICULAR SYLLABUS.
TITLE VI.

“The Law of Merchants not being founded in the particu-
lar institutions, or local customs of any particular country, but
consisting of certain principles which general convenience has
established to regulate the dealings of merchants with each
other in all countries, may be considered as a branch of publick
law.”.....MARSHALL.

“JYon erzt alia lex Rome, alia Athenis, alia nunc, alia pos-
thue; sed et omnes gentes, et omni tempore una eademgque lex ob-
tinebat.*’.....cICERO.

THE LEX MERCATORIA. "(Nofe 1.)

1. 'The title “Merchant and Merchandise,”
4th vol. of Wilson’s Bacon’s Abr. p. 595.
2. Abbot’s Treatise on the Law of Merchant
Ships and Seamen. Story’s American ed.
E. 3. The second book of Molloy de Jure Ma-
‘ritimo et Navali.
E. 4. Caine’s Lex Mercatoria Americana.
5. Marshall’s Treatise on the Law of Insur-
ance. ~ Condy’s American edition.
E. 6. Ingersoll’s translation of Roccus.
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». Chitty’s Treatise on the Law of Bills of
Exchange and Promissory Notes. Sto-
ry’s edition.

8. The following titles in the second volume
of Evans’s View of the decisions of lord
Mansfield in Civil Cases.

1. Insurance Marine.

Insurance on Lives.

Insurance from Fire.

Bottomry.

Bills and Notes.

Lien. |

E. 9. Rodman’s translation of the Commerci
Code of France, or* \

E. 10. The translation of the same Code, pub |

lished in 2 American Review, 359.

11. The following cases in Douglas’s Re-
ports. American edition, 1807. |
1st Vol. Beane v. Stupart, p. 11.

Woolridge v. Boydell, p. 17.
Milford v. Mayor, p. 55.
Lilly ». Ewer, p. 72.
Mills v. Fletcher, p. 230.
Dungwall v. Dunster, p. 247.
Planche v. Fletcher, p. 254.
Johnson v. Sutton, p. 254.
M<Dowell v. Fletcher, p. 260.
Lavabre ». Wilson, p. 284.

S

* Vid. note 3 on the seventh title.
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Mason v. Hunt, p. 296.

Barber v. Fletcher, p. 305.
Thelluson v. Fletcher, p. 314.
Earle v. Harris, p. 356. ‘
Hoare v. Daws, p. 371.

Noble v. Kinnoway, p. 510.
Russell ». Langstaff, p. 514.
Lorain v. Tomlinson, p. 585.
Peacock v. Rhodes, p. 633.
Archer v. Bank of England, p. 63s.
Ruston v. Aspinal, p. 679.
Eden v. Parkinson, p. 733.
Bernon v. Woodbridge, p. 737.

13. The following cases in Sir James Burrow’s
Reports. (Note 2.)

st Vol.

2d Vol.

Pelly ». Royal Exchange Assurance
Com. p. 341. .

Miller ». Race, p. 451.

Godin ». London Assurance Com.
p- 489.

Heylin v. Adamson, p. 669.

Goss v. Withers, p. 683.

Luke v. Lyde, p. 883.

Gardiner v. Crosdale, p. 904.

Hamilton . Mendes, p. 1198.

Edie v. East India Company, p. 1216.

3d Vol. Price v. Neale, p. 1354.

Glover v. Black, p. 1394.

Grant v. Vaughan, p. 1517.
30
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Pillans v. Van Meirop and Hopkins,
p- 1663.
! Carter v. Boehm, p. 1905.
14, The following cases in Cranch’s Reports.

(Note 8.)
st Vol. Bailey E. Clark v. Robert Young
& Co. p. 181.

Wilson & Lenox v. Maitland, p. 194,
Mandeville & Jamesson v. Joseph
Riddle & Co.; and the very lear-
ned and valuable note A. in the
Appendix to this volume.
There is no case, in: the second volume, on
the Lex Mercatoria, particularly worthy
of the student’s attention.
8d Vol. Marine Insu. Com. of Alexandria .
Tucker, p. 857.
Lawrason v. Mason, p. 492.
4th Vol. Rhinelander v. Pennsylvania Insu.

Com. p. 29.
United States v. Willings & Francis,
p. 48.
Alexander . Baltimore Insu. Com.
p. 870.
5th Vol. Mandeville & Jamesson . Wilson,
p. 15.

Hodgson v. Marine Insu. Com. of
Alexandria, p. 100.
Violett v. Patten, p. 142.
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6th Vol. Maryland Insu. Com. v. Woods,
p. 29.
Livingston & Gilchrist ». Maryland
Insu. Com. p. 274.

NOTES ON THE SIXTH TITLE.

(Note 1.) Or tue Lex Mercatoria. The stu-
dent, no doubt, will find some difficulty in ascertain-
ing the origin, and defining the limits of this system.
As a body of law he will, perhaps, be unable to com-
prehend why it should be considered as a branch of
the law of nations.* So likewise he may not agree
with the learned commentator, who classes it under
that part of the English Lex non scripta, denominated
“Particular Customs.”’t By some he will find it de-
fined as the general usages or customs of merchants
in mercantile negotiations; whilst others would have
that to be the law of merchants in any place, which is
the usage of that place. It is not for us, in such a
work as the present professes to be, to enter into legal
discussions or to solve for the student his numerous
legal doubts. How far the lex mercatoria may be
derived from the general usages of merchants of all
nations, and thus far claim a place in the law of na-
tions, as being quasi publici juris; how far general
usage among the merchants of England constitutes the
lex mercatoria of that country; or how far local usage
may become law, or the entire system be ranked with
particular customs, the inquiring student will no doubt

* 4 Black. Com. 67. 4 1 Black. Com. 75.
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duly inform himself. We would, however, remark
that this general mode of expression, relative to the
origin or limits of this system of law, is calculated to
mislead the student. 'The lex mercatoria of any par-
ticular country, as for example England, may perhaps
be defined, a system of principles or rules peculiarly re-
gulating mercantile transactions, derived principally
from the customs of merchants in different nations,
from the usages, either general or local, of the mer-
chants of England, which customs or usages of foreign
or English merchants have been judicially sanctioned;
and lastly from express legislative provision. Hence
this system, whether we regard its extent, or the
sources of its origin, cannot with propriety be classed
with ¢Particular Customs;” for a particular custom
affects only the inhabitants of a particular district,
whereas the lex mercatoria is not restricted within any
defined limits, but extends over the whole realm, and
operates every where, over certain transactions. So
likewise, this law need not be specially pleaded, as
particular customs must generally be, nor is this law
to be tried by a jury as customs are. The student
may consult the distinctions taken in 2 Burr. 1226.
1228, Edie v. East India Com. 2 Doug. 654, end
of the note. 1 Ld, Raymond, 175. Pinkney v. Hall.
4 Du. & Ea, 208. 210. 6 East 202, Parr v. An-
derson. 2 John. 327, Frith ». Baker. 1 Caines 43,
Smith and Stanley v, Wright. Story’s Abbott on
Shipping, 447.

(Note 2.) SeLecT Cases IN Burrow’s REPorTs.
Sir James Burrow has recorded with a faithful and
able pen the decisions of that living voice and oracle
of English jurisprudence, the earl of Mansfield. The
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substance and style of these reports have attached to
them a reputation and value, of which scarce any
other repository of legal decisions can boast. The
material facts of the cases are luminously .detailed;
the arguments of counsel circumstantially, but not
tediously reported, and the opinions of the court, ac-
curately and satisfactorily stated. On the principles
of the lex mercatoria these volumes may be consi-
dered an exuberant and original fountain. In fine,
Burrow is to be regarded as, of all other reporters,
the most elementary and methodical, and perhaps the
best suited to impart instruction to the student.

(WNote 8.) SELecT Cases IN Crance’s REPorTs.
Cases argued and adjudged in the supreme court of the
United States, if faithfully reported, command our
confidence, and are appealed to as authoritative and
decisive of the law. 'To a repository of such cases
the student resorts with pleasure and the utmost reli-
ance, as they are almost necessarily supposed to be
cases, no less important in principle, than sound in
decision, because few else than cases of legal impor-
tance reach this tribunal, and they generally receive,
both in the inferiour and supreme tribunal, an elabo-
rate discussion by counsel, and a serious judicial con-
sideration. Y

Judge Cranch’s Reports embrace cases from August
term, 1801, to February term, 1810, comprehended in
six volumes. The cases are generally important and
well reported. Our selection from these volumes, on
the mercantile and constitutional law, will be found to
include most of the important cases, For cases on
constitutional law, and important constructions of the
United States laws, vid. Particular Syllabus, Title
XL § 16.
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TITLE VIIL

«It was necessity which forced men to give up a part of
their liberty. It is certain then, that every individual would
choose to put into the publick stock the smallest portion possi-
ble; as much only as was sufficient to engage others to defend it.
The aggregate of these, the smallest portions possible, forms the
right of punishing; all that extends beyond this is abuse, not
justice.”......MARQUIS BECOARIA.

THE LAW OF CRIMES AND PUNISHMENTS.

1. The Marquis Beccaria’s Treatise on
Crimes and Punishments, (Nofe 1.)
E. 2. The following chapters in Bentham’s In-
troduction to the Principles of Morals and
Legislation. *
Chap. XII. “Of the consequences of a
mischievous act.”
Chap. XIII. “Cases unmeet for punish-
ment.”
Chap. XIV. “Of the proportion between
punishments and offences.”

* Vid. note 2 to this title.
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Chap. XYV. “Of the properties to be giv-
- en to a lot of punishment.”
Chap. XVI. “Division of offences.”
Chap. XVII. “Of the limits of the pe-
nal branch of jurisprudence.
3. Bentham’s Theory of Punishments and
Rewards. (Note 2.)
4. Eden’s Principles of the Penal Law.
E. 5. Dagge’s Considerations on the Criminal
Law,
E. 6. Letters of Beccaria Anglicus on Capital
Punishments.
7. East’s Crown Law.
8. Mac Nally’s Rules of Evidence on the
Pleas of the Crown.

STATE TRIALS.

[We are somewhat apprehensive that the very
name of this voluminous and extensive work may
excite some alarm. 'We should not, however, feel jus-
tified in pretermitting it: for though it must be admit-
ted that it contains many dull, unnecessarily prolix,
and perhaps unimportant cases, yet it is certainly enti-
tled to be considered the most authentick and satisfac-
tory record of the pleas of the crown which has yet
appeared.

Most of the important doctrines of the crown-law
were either advanced, illustrated, or fully established
in the cases there reported; so that, independent of
the useful knowledge as to the mode of conducting
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criminal proceedings, during the times, and in the re-
spective courts in -which they occurred, furnished to
us by the rigid minuteness with which the cases are
reported; and likewise the information which may be
gained as to the genius of the times, and the charac-
ter of the distinguished personages who in many cases
were the subjects of them, evidenced either by the
Jact of their prosecution, or the manner of conducting
their trials; the student is to regard this work as the
depository of much useful law, and consequently en-
titled to a portion of his attention.

As this publication is quite too extensive to be ge-
nerally perused, and yet quite too valuable not to be
read at all, we have endeavoured to select some of the
most important cases, many of which should be stu-
diously read, and the remainder at least cursorily pe-
rused; as to this, the student will exercise his own
judgment on the cases which we have pointed out.

The first eight volumes of this work have been well
abridged by Mr. Salmon, who has added sensible,
copious, and satisfactory remarks of his own. His

work is entitled “A new Abridgment and Critical |

Review of the State Trials, and Impeachments for
High Treason.” Mr. Salmon had previously fa-
voured the publick with a new edition of the State
Trials at large.

Enmnlin’s edition of the State Trials in six volumes,
published in 1742, and Hargrave’s in eleven volumes,
which appeared in 1776, are the best. If Salmon’s
abridgment be accessible to the-student, we recom-
mend him to read in that work the following cases
marked * : the remainder should be read in the work
at large.]

|




TITLE V1L 231

SELECT CASES IN THE STATE TRIALS.
Year.
1684. Bir Thomas More, for high treason.  Be-
headed. 1 vol. State Trials, 59.
Salmon’s Abr. 10.
1605. Robert Winter and others, for high treason.
' Executed. 1 vol. State Trials, 232.
Salmon’s Abr. 57.
1615.% Richard Weston, Ann Turner, sir Jervis El-
vis, James Franklin, Frances countess of
Somerset, Robert Carr earl of Somerset;
for the murder of sir Thomas Overbury.
1 vol. State Trials, 324.
Salmon’s Abr. 61.
- 1620.*% Francis Ld. Bacon. Proceedings against him
in parliament for bribery and corruption.
Fined 40,000l. 1 vol. State Trials, 875.

Salmon’s Abr. 75.
1631. Mervin Ld. Audley, for a rape and sodomy.
Beheaded. 1 vol. State Trials, 388.

Salmon’s Abr. 122.
1684. John Ld. Balmerino, for a treasonable libel.
Pardoned. 1 vol. State Trials, 429.
Salmon’s Abr. 129.
1640. 'Thomas, earl of Strafford, for high treason,
Beheaded. 1 vol. State 'Trials, 723.
Salmon’s Abr. 164.
1643.* William Laud, archbishop of Canterbury, for
high treason. Beheaded.
1 vol. State Trials, 824.
Salmon’s Abr. 198,
31
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1648.* Charles I. king of England, for high treason.
Beheaded. 1 vol. State Trials, 986.

Salmon’s Abr. 218.
1656. James Naylor, for blasphemy. Pilloried, §c.
2 vol. State Trials, 265.

Salmon’s Abr. 254.
1657.* Tasborough, for subornation ef perjury. Fined.
2 vol. State Trials, 1017.

. Salmon’s Abr. 876.
1662. Sir Henry Vane, for high treason. Beheaded.
' 2 vol. State Trials, 435.

Salmon’s Abr. 286.
1663.* Col. James Turner and others, for burglary.
Ewxecuted. .2 vol. State Trials, 502.

Salmon’s Abr. 294.
1680.* William viscount Stafferd, for high treason.
Beheaded. 3 vol. State Trials, 101.

Salmon’s Abr. 396.
1681.* Borosky and others, for murder. Executed.
38 vol. State Trials, 466.

Salmon’s Abr. 443.
1683. John Hampden esq. for high misdemeanor.
Fined 40,000l. 3 vol. State Trials. 824.

Salmon’s Abr. 500.
1683. William Ld. Russel, for high treason. Be-
headed. 3 vol. State Tsials. 706.

Salmon’s Abr. 462.
1684.* Titus Oates. Proceedings against him on
the statute De Scand. Mag’. Damages
100,0001. 3 vol. State Trials, 985.

Salmon’s Abr. 519.
1685. 'Titus Oates, for perjury. Fined, pilloried, &'c.

4 vol. State Trials, 1.
Salmon’s Abr. 530.



1685.
1687.
1688.
1690.
1695..
1696,
o1,
1702.
1704,

1709,

1716.
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Alice Lisle, for high treason. Beheaded.
4 vol. State Trials, 105.
Salmon’s Abr. 544.
Philip Stansfield, for high treason and parri-
cide. Executed. 4 vol. State Trials, 283.
Salmon’s Abr. 608.
The seven bishops, for a libel. Acquitted.
4 vol. State Trials, 305.
Salmon’s Abr. 582.
Viscount Preston, for high treason. Pardoned.
4 vol. State Trials, 410.
Salmon’s Abr. 614.
Sir-John Friend, for high treason. Executed.
4 vol. State Trials, 599.
Salmon’s Abr. 656.
Cap Thomas Vaughan, for high treason.
5 vol. State Trials, 17.
] Salmon’s Abr. 713.
Cap. William Kidd, for murder and piracy.
Executed. 5 vol. State 'Trials, 287.
, ~ Salmon’s Abr. 738.
Haagen Sevensden, for forcible marriage. Ex-
ecuted, 5 vol. State Trials, 449.
) Salmon’s Abr. 757.

Cap. Thomas- Green and his crew, for pi-

racy in Scotland. 5 vol. State Trials, 573.
Salmon’s Abr. 809.
Hem'y Sacheverell, D. D. for high crimes and
misdemeanors. Silenced for three years.
5 vol.\'_ State Trials, 644.
Salmon’s Abr. 816.
Francis Francia, for high treason. Jcquitted.
6 vol. State Trials, 58.
Salmon’s Abr. 864.
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1718. Bonnet and thirty-three of:his erew, for pi-

racy in South Carolina. Euxecuted.
6 vol. State Trials, 156.
Salmon’s Abr. 872,

1722, Christopber Layer, for high treason. Eue-

cuted. 6 vol. State Trials, 22
Salmon’s Abr. 878.

1666. Thomas Ld. Morley, for murder.

7 vol. State Trials, 421.
Salmon’s Abr. 299.

1710 George Purchase, for high treason. Pardoned.

8 vol. State Trials, 285.
Salmon’s Abr. 855,
Mawgridge, for murder.
9 vol. State T'rials, 64
Gnegg, for high treason,
10 vol, State Trials, 77. Appendix.
Stevenson, for murder.

410 vol, State Trials, 468

MISCELLANEOUS,

S

Opinion on.the commitmént of the Hon

'Simon Butler and Mr. Oliver Bond by the

- Trish- House "of Lords in 1793 for con-
tempt. Hargrave’s Collectlon of Jun(h

' cal Arguments, p. 1,

Oplmon cpncermng Writs of Errour in
Cnmmal Cases, other than Treason, Har,
Juri, Argu. p. 403.
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E. 8. Penal Code of the French Empire.
Translated. Vid. 2 vol. American Re-
view. Appendix. (‘Note 3.)

4. Emlyn’s Preface to the third edition of
the State Trials,

5. Hargrave’s Preface to the fourth edition
of the State Trials. '

E. 6. Sir Wm. Jones’s Inquiry into the legal
mode of suppressing riots, with a consti- .
tutional plan of future defence. 8th vol.
of his works, p. 460. ’

NOTES ON THE SEVENTH TITLE.

(Wote 1.) Beccaria ox Crimes AND Punisu.
MENTS. 'This excellent little work is from the pen of
Cesar Bonesana, marquis of Beccaria. He was a
man of pre-eminent talents, and no doubt of equal vir-
tue; though his enemies, hostile to his liberal and phi-
lanthropick doctrines, have accused him of vemality in
the discharge of his official duties, and have cempared
him, both as to talents and coxruption, to Bacon. Bec-
saria was much esteemed hy the learned of his coun-
ry, whose protection he needed and received, when
sersecuted on account of the principles contained in
iis ¢Essay on Crimes and Punishments.” 'This
vork was published in 1767, at Milan, and passed
hrongh six Italian editions in the period of eighteen
nonths. The Commentary, which is appended to it,
s gaid to be the production of M. De Voltaire, who
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holds this little work to be in morals, what a panacea
would be in medicine.

When we reflect on the genius of the government
and religion under which the marquis lived, we can-
not but additionally estimate the enterprise and bold-
ness of the man who ventured to disseminate such
wholesome truths. Happily for this land, we need no
advocate for humanity, liberty, philanthrophys; they are
indigenous growths of our soil, which need but little
culture, and which, under any circumstances, can
never, we hope, be entirely eradicated. Bonesana
was born in 1720, and died in 1794.

(Note 2.) BenTHAM’s THEORY, &c. It is amat-
ter of no less surprise than regret, that a work of such |
extraordinary merit as Mr. Bentham’s ¢Theory of
Punishments and Rewards,”” should thus long have
continued unknown, not only to the students, but to
the learned of our country. Five years have elapsed |
since the publication of this book, yet it is to be found
in no publick or private library with which we are ac-
quainted; and most of the booksellers, and many of
the literati, have never heard of it, 'This remark
proceeds from regret that nearly every ephemeral pro-
duction which issues from the British press, finds an
easy admittance, and a flattering reception among our
countrymen; while works of singular excellence, and
sound philosophy, are totally disregarded, or perbaps
permitted gradually to claborate their way to a partial
notice. |

The eulogy, perhaps, is not unwarranted or to0
strong, that no where, among ancient or modern pro-
ductions, is the philosophy of criminal legislation s
ably and happily illustrated, as in the work under ob-
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sérvation. Mr. Bentham’s predecessors in this chan-
nel have, without exception, failed in exhibiting a
complete theory of the sanction of criminal laws; one
resting on the basis of sound philosophy, and which
might serve as a lasting and universal guide.

In the works of Grotius, Puffendorf, Montesquieu,
Beccaria, &c. we do not find delineated even a rude
contour of this very interesting subject, which, under
the skilful management of Mr. Bentham, has assumed
in all its parts the form and attitude of science.

The learned editor of this work, M. Dupont, who
gives additional lustre to Mr. Bentham’s pages, con-
siders it decidedly superiour to any preceding pro-
duction. He informs us that he undertook to examine
the most renowned works on the subject, as well as
those of less note, and arose from their perusal with-
out hesitating to offer Mr. Bentham’s production to
the publick. “I was induced,” says M. Dupont, “to
collect together all that is scattered in the ‘Spirit of
Laws’ on the subject of punishments and rewards, and
I found that this collection would have occupied not
more than ten or a dozen pages.” ¢“We hence see
the folly of D’Alembert’s assertion, so often repeated
in France, that “Montesquicu said every thing, and
abridged every thing, because he saw every thing.’”’
“Amid numercus thoughts either vague or loose,”
continues M. Dupont, “and some that are erroneous,
we meet with many which are certainly judicious and
profound, as in all that we possess of this illustrious
writer; but how far do they come short of a theory of
punishment!””  ¢Beccaria did more;”” but still this
and all subsequent writers, according to M. Dupont,
have shed but little light on this very important to-
pick.

~n
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The law student cannot fail in being much de-
lighted with this work; it is a book replete with ori-
ginal and philosophical thoughts, and sound practical
observations, conveyed in a manner of peculiar force,
and often in language of great novelty and appropri-
ateness; in fine, in a style entirely Mr. Bentham’s.

The whole skiagram, or analysis of his subject,
we conceive to be as original as it is admirable; and
the filling up every way suited to the excellence of
the contour. The accuracy and clearness of his de-
finitions, the fitness of his new words and terms, the
zeal and learning displayed in the discussion and illus-
tration of many novel and highly important topicks,
and the light and conviction brought to the under-
standing on many hitherto involved and difficult ques-
tions, render this work not only eminently instructive,
but uncommonly interesting.

Mr. Bentham displays much closeness and discri-
mination of thought in his observations on the attri-
butes or qualities of punishments: these he holds to be
certainty, equality, divisibility, analogy, commensura-
bility, economy, exemplariness, remissibility, tendency
to reform, deprivation of the power of injuring, con-
vertibility into profit, simplicity of denomination, and
popularity.

He likewise displays much ingenuity and phileso-
pby in his remarks on what he denominates ¢“HEx-
pense of Punishments,” and his division of them into
economical and costly; and likewise in his divisien
of punishment into privative and corporeal, which
latter he subdivides into simple afflictive, complex
afflictive, and restrictive. So also, his observations
on the end and measure of punishments, the infliction
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of death, .the incapacity of testifying, indiscriminate
imprisonment, solitary confinement, different species
of prisons, &c. are fraught with lessons of the sound-
est wisdom, and.greatest practical importance. We
have said thus much on this incomparable work, from
a conviction that its author has left his predecessors
at an immeasurable distance, in every thing which re-
lates to the philosophy of criminal jurisprudence. It
is much to be regretted that this work still remains in
the French language: it was published by its learned
editor, M. Dumont, in that language at London in
1811, and has not, we believe, been translated. As
it is a work which should be very generally read, we
have no doubt that it will soon assume an English
garb. '

Mr. Bentham is the author of the very able produc-
tion on the ¢Principles of Morals and Legislation,”
some select chapters in which we have recommended
to the student’s perusal, in the first and seventh titles.
He is likewise the author of a very ingenious little
production entitled “A Defence of Usury, shewing
the impolicy of the present legal restraints.”

(Wote 3.) PEnaL CobE oF THE FrENcH EMPIRE.
The criminal as well as civil code of France, impera-
tively claim the attention of him, who aspires to the
character of an enlightened statesman or lawyer. It
is impossible to read the French codes, without pro-
found respect for the learning and philosophy of their
distinguished authors. 'The Penal Code has been
translated and published in the appendix to the second
volume of the American Review, and will be read with
no less pleasure than advantage. The Commercial
Code, however, is to us the most valuable and in-

32
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teresting. It has been ably translated and anmotated
en by Mr. Du Poncean of Philadelphia, a civilian of
talents and learning: this is likewise to be found ir
the same work. The translation of the Commercia
Code by John Rodman esq. of New-York, about the
same time, published in an octavo velume of three
hundred and sixty pages, is on the whole better enti-
tled to the student’s attention, as it is accompanied
with a translation of the ¢Motives, or discoarses of
the counsellors of state, containing a lumineus and ia-
teresting discussion of the various principles and pro-
visions of the code;”” and also the original text, on the
opposite page of the beok, for those whe may be incli-
ned to compare it with the franslation. Mr. R. has
added appropriate and sensible notes, which make us
regret they are so few in number. The studious pe-
rusal of both these codes would require but a few
days, and would richly compensate the student. 8o
strong is our desire to furnish every temptation which
may invite the student to a punctual adherence to the
works designated in this Course, that we shall deem
no apology necessary for the following -extracts from
Mr. Rodman’s very sensible preface to his work.
“The Code Napoleon now constitutes the civil law
of France. All former laws, customs, and usages,
both written and unwritten, of the different provinces
in that country, were entirely abolished on the intro-
duction of this new system of jurisprudence. I is,
unquestionably, a work of the highest merit, whether
we consider the pure morality, the sound legal prin-
ciples, and enlightened reason, which pervade every
part of it; or the lucid order, precision, and method,
with which the matter is arranged and exhibited.
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‘Whatever, therefore, some persons may think of the
nature of the present government of France, of its sta-
bility or duration; whatever may be the ultimate conse-
quence of the powerful coalition now arrayed against
her; and though the star of her glory now shines with
diminished lustre; yet, as long as society and civiliza-
tion exist, as long as reason, truth, and justice are pri-
zed among men, the codes of the French empire, those
splendid monuments of jurisprudence, erected by the
learning and wisdom of the nation, will endure, and
reflect the brightest honour on their founders. The
notion entertained by many people in this country,
that this system of laws is whelly founded upon ar-
bitrary power, and consequently affords no security
to the rights of persons, or the enjoyment of property,
is equally erroneous and absurd. However arbitrary
a government may be, it can never be its interest or
policy to make laws, by which the bonds of society
may be slackened, and the relative rights of indivi-
duals Jeft at the mercy of accident or force. In cases
unconnected with publick policy, where the object is
solely to determine the question of meum and tuum,
the laws of even a despotick state are quite as likely
to be framed so as to afford protection and security to
private rights, as under the government of the freest
republick. 'The excellence of laws, as they respect
the mutnal relations and multifarious commerce of men

in society, depends much more upon the enlightened -

views, and the wisdom of the lawgiver, than upon the
nature of the government, or the freedom of the peo-
ple. In proportion to the advancement of civilization
and of learning in a country, whatever may be the
form of its government, the laws will be found juat
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and pure; I mean those laws which relate to personal
rights, and the security of property, for I am not now
considering political rights. In the reign of Justinian,
as despotick a prince as any that swayed the Roman
sceptre, that magnificent system of jurisprudence which
forms the body of the civil law, was raised and perfec-
ted: a system, whatever may have been the early pre-
judices of the English nation against it, which contains
all the elements of justice and equity between man and
man, and the principles and provisions of which, at
this day, strengthen and adorn the gothick fabrick of
the common law of England.”

“If we reflect,”” continues Mr. Rodman, ‘‘upon the
manner in which the different codes established by the
present government of France were enacted, we can-
not but entertain a very favourable opinion of their
excellence. They were the productions of care, la-
bour, and time; and the fruit of the united wisdom,
genius, and researches of the best and most enligh-
tened men of that country. Many of the most distin-
guished members of the old parliaments were called
to assist in the formation of this new system of juris-
prudence, and contributed their learning and experi-
ence to render it as perfect as possible. The discus-
sions which took place in the council of state, on the
framing of the Code Napoleon alone, make two large
quarto volumes, in which every article and clause of
that code are examined, and critically compared with
the former existing laws on the subject, and with those
of other countries. Still greater solicitude was mani-
fested, and equal care taken, to give perfection to the
Commercial Code. After the plan of it had been for-
med, and discussed in the council of state, a copy of it
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was sent to every court of justice, and to every cham-
ber of commerce, throughout the empire; and their
separate observations required on every article which
appeared susceptible of amendment. These observa-
tions forming an immense mass of opinions, of sugges-
tions, and of arguments, were laid before the council of
state, and the code again taken into consideration, and
such alterations made in it as were judged proper; af-
ter which it was submitted to the legislative body for
final adoption. Human ingenuity could not have de-
vised, nor human happiness desired, a mode better cal-
culated to ensure perfection to a work of this nature.
Not only the most distinguished judges and statesmen,
but every merchant of character and respectability in
France, was thus called upon to contribute his infor-
mation and experience in the formation of this system
of laws.

“The Code Napoleon contaius all the general prin-
ciples of civil and municipal law. Its provisions em-
brace all the various relations of men in society, their
rights, duties, and obligations, both in respect to the
publick authority and to each other. It secures the
enjoyment, and regulates the descent and transfer of
propertys; recoguises the principles of equity in the
construction of contracts and engagements, and pro-
vides for their faithful performance.

“The Commercial Code provides for the application
of the general principles recognised in the Code Na-
poleon, to the numerous and diversified cases arising
out of the operations and transactions of trade. It is
therefore, in many respects, conformable to the spi-
rit of the commercial laws of other civilized nations,
though it differs from them in some important points,
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and contains many new and highly valuable provi.
sions. Such a body of mercantile law, condensed in
8o small a compass, its various parts arranged and
exhibited in so able a manner, is not to be found in
the jurisprudence of any other nation. 'The commer-
cial Jaw of England exists not in any definite and dis-
tinct form. It must be sought in the voluminous pages
of the statute book, and still more in the countless vo-
lumes of elementary treatises and reports of adjudged
cases, which encumber the library, and distract the
mind of the judge and the lawyer. KFounded origi-
nally upon usage, it has, from time to time, received
particular additions and alterations from acts of par-
fiament, and derives its force and aunthority much less
from positive regulations, than from the numerous and
sometimes contradictory decisions of the courts. The
lex mercatoria of England, though equally the law of
the land, forms no part of what is called the common
Jaw. 'The former has borrowed most of its princi-
ples, and many of its rules, from the commercial regu-
lations of the continental nations, and from none more
than from those of France, whose celebrated ordinan-
ces, and enlightened authors, have contributed more
to improve and enrich the commercial jurisprudence
of England, than all the statutes of her parliaments,
or the writings of her jurists. The treatises of Po-
thier, of Jousse, of Domat, of Emerigon, and of Va-
lin, are deservedly held in the highest estimation in
Great Britain; and neither national antipathy nor in-
veterate prejudice has been able to resist the influence
of these luminous and masterly preductions. Even
the ordinances of Louis XIV. have extorted the high-
est encomiums from the bench and the bar of Eng-
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land; and are cited as asuthority in almost every com-
mercial question of importance, before the courts of
that country.

“In an age of science and of letters, whatever the
wisdom and the genius of any nation has produced,
which may contribute to private happiness or publick
order, is entitled to credit and consideration. Whe-
ther it be the cede of George or Napoleon, of Frede-
rick or Alexander, which is effered to our notice, why
should we not equally examine its principles and pre-
visions?p”’

PARTICULAR SYLLABUS.

TITLE VIIL

«“Equidem contra exisfimo, judices, cim in omni genere ac
varietate artium, etiam illarum, quee sine summo otio non facile
discuntur, Cn. Pompeius excellat, singularem quandem laudem
ejus et preestabilem esse scientiam, in feederibus, pactionibus,
conditionibus, populorum, regum, exterarum nationum; in uni-
verso denique belli jure ac pacis.” (MNote 1.)

CIC. ORAT. PRO L. CORN. BALBO. OAP. VI.

THE LAW OF NATIONS.

1. The following select chapters in Grotius
on the Rights of War and Peace.

Chap. 18. “Of the Rights of Em-} :
basstes.”

ROOK IX
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Chap. 6. “Of the Right to things
taken in War.”

Chap. 17. “Of Neuters in War.”

Chap. 20. “Of the Publick Faith
&e.»

~ Chap. 21. “Of Faith during War;

. of Truces, Safe-Conduct, and the
Redemption of Prisoners.”

E. 2. Marten’s Compendium of the Law of
Nations. (Note 2.)

3. Vattel on the Law of Nature and Na-
tions. (Note 3.)

4. Du Ponceau’s translation of the first book
of Bynkershoek’s “Questiones Juris Pub-
lici,” being a treatise on the Law of War.
(Note 4.)

E. 5. Schlegel upon the visitation of neutral
vessels under convoy. Translated from
the Danish.

E. 6. The Earl of Liverpool’s Discourse on the
conduct of the Government of Great Bri-
tain in respect to Neutral Nations. 1757.

7. War in Disguise, or the Frauds of Neu-
tral Flags; published in London, Octob.
1805. Reprinted in New-York, 1806.

8. An Answer to “War in Disguise,” or
Remarks upon the Doctrine of England
concerning Neutral Trade.

v

BOOK IIL.
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E. 9. An Examination of the British Doctrine
which subjects to capture a neutral trade
not open in time of peace, 1808.

E. 10. Baring’s Inquiry into the Causes and
Consequences of the Orders in Council,
and an examination of the conduct of
Great Britain towards the neutral com-
merce of America. London, 1808.

NOTES ON THE EIGHTH TITLE.

(Note 1.) “EquipeM contra ExisTimo” &c. Cic-
ero, in common with the learned of the ancient world,
who knew the difficulties and vast extent of the sci-
ence of national law, readily accorded the most ele-
vated station in the empire of knowledge to him, who
had made himself familiar with the laws which regu-
late nations during a state of war or peace. Pompey
was distinguished in every science and art; but his
greatest merit, and the brilliancy of his fame, rested
on his acquaintance with this august system: ¢singu-
lavem quandem laudem ejus et preestabilem esse scien-
tiam, in feederibus, pactionibus, conditionibus, popu-
lorum, regum, exterarum nationum; in universo de-
nique belli jure ac pacis.”

A knowledge of this law is essential to legal pre-
eminence. However learned in the doctrines of the
common or municipal law an advocate may be, he can
never maintain a lofty character, if when called on, he
shrinks from the discussion of questions involving nice
and difficult points of natural jurisprudence, or of con-

33
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ventional and diplomatic law. The liability to be
" thus called on is principally confined to lawyers resi-
dent in the commercial cities, or near the sea board.
Here the most important questions of national, mari-
time, admiralty, and Roman law, may arise, and they
are so intimately blended, that no one can calculate
on the efficiency of his knowledge of either of these
branches of law, who has not made himself somewhat
acquainted with the remaining three.

The Law of Nations may be defined a system or
body of rules, ordained by nature, and the consent, ex-
press or implied, of sovereign states, for the guidance
of international conduct. Thus contemplated, it em-
braces not only such rules as are dictated by the gene-
ral principles of natural law applied to nations, consi-
dered as individuals in a state of nature, but also such
voluntary, customary, and conventional obligations, as .
are consistent with this law of nature, though not pre- -
scribed by it. Hence the code of national jurispru-
dence is susceptible of four great divisions.

‘4. The implied, universal, or natural Law of Na-
tions.

2. The voluntary Law of Nations.

- 8. The customary Law of Nations, and

4. The comventional, express, or particular Law of
Nations.

In the first are comprehended the principles of na-
tural law, applied to nations as if they were indivi-
duals in a state of nature. 'The second embraces the
decisions or rules of natural jurisprudence, changed
and modified in reference to the aggregate and po-
litical character of the subject to which they are ap-
plied. ‘
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In the third division we find such laws or rules, as
derive their obligation from long and established use.
It is founded on tacit consent. The fourth and last
division includes the laws or obligations which flow
from express agreement. Like the third it is not a
universal law, but obliges only the particular nations
that have contracted. ¢‘These three last kinds of the
law of nations,” says Vattel, ¢viz. the voluntary, con-
ventional, and customary, together compose the Posi-
tive law of nations. For they all proceed from the voli-
tion of nations; the voluntary law, from their presumed
consent; the conventional law, from an express consent;
and the customary law, from a tacit consent; all of
which should be carefully distingnished from the na-
tural or necessary law of nations.” ;

(Note 2.) MarTEN’s CompPENDIUM &c. This
small volume contains a great mass of learning on
that practical and mest important branch of the law
of European nations, which is founded on treaties and
customs, and which has been denominated by Vattel
and others, the positive law of nations. It is among
the most valuable of the productions of this distin-
guished professor of publick law, and for learning,
systematick arrangement, and accuracy of definition,
is a work of singular excellence. Appended is a list
of T'reaties, Conventions, Compacts, Declarations, &c.
of the modern nations of Europe, from the year 1731 to
1803, with references to the principal works in which
they are to be found. This, to use the language of
the translator, ¢is perhaps the most ample, the most
accurate, and of course the most useful list of treaties,
&c. that is to be met with in any work whatever.”
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It was translated into English by William Cobbeit
in the year 1802.

(Note 8.} VATTEL oN THE LAw or NATURE &c.
This has been, in most countries, a very popular work
on the law of nations. Notwithstanding many novel
and untenable positions of the new philosophy are to
be found in it, and its opinions on the subject of reli-
gion and religious establishments, aré to be unhesita-
tingly condemned as unorthodox, we still perceive so
much merit in the production at large, that we do not
hesitate to advise its perusal. Vattel is generally a
perspicuous and elegant writer; and this work contains
so much useful matter, and is so universally read, that
to be unacquainted with it would indicate éithér a want
of industry, or an unwarrantable fastidiousness of opi-
nion, In the treatment of his subjects, however, his
fulness sometimes degenerates into diffusion; and his
reader has arrived at the conclusion, long before his
author is willing to part with his demonstration.

The preface to this work deserves particular atten-
tion, as presenting a clearer idea or definition of the
law of nations than had before been given. [Vid. the
latter part of note 1 on this title.] Vattel’s chapter
on “‘things odious and favourable,”’ a tepick connec-
ted with the interpretation of laws and contracts, is so
far from worthy of that ingenious author, as to have
filled us with surprise, that so much contradiction, and
even absurdity, should have fallen from his pen.

(Note 4,) Du Poxceauv’s ByNkersuoEk. ‘This
valuable accession to our law library was published
in 1811 in an octavo volume of two ‘hundred and
eighteen pages, It is also to be found in 3 Halls
Law Jour. Bynkershoek never needed an eulogist,
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TITLE IX.

“Maritime Law, and the principles of whieh it is consti-
tuted, are not composed of fanciful oplmons, and doubtful sys-
tems. This law rests on the general basis of the law of nature
and nations, on the positive regulations of the conventional law
of Europe, and on those usages established among natiens by
necessity, the utility of which has been proved by lang experi-
ence, and on which time has impressed a vénerable character
that commands our respect. In this manner, many rules that
derive the force of legal authority from the tacit consent of na-
tions, have been insensibly established. It is this tacit consent,
that gives validity, and binding force to the European law of
nations.”.....AzuxI,

“The Maritime Law is not the law of a particular country,
but the general law of nations.”....LD. MANSFIELD.

THE MARITIME AND ADMIRALTY LAW.

1. Azuni on the Maritimc ‘Law of Europe.
(Note 1.)
E. 2. Rayneval De la Libert¢ des Mers. (The
first volume only.) (Note 2.)
E. 3. Barton’s Dissertation on the Freedom of
Navigation, and Maritime Commerce.
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De Marten’s Essay on Privateers, Cap-
tures, and Re-captures. (Horne’s trans.
lation published 1801.) (Note 3.)

. Wheaton’s Digest of the Law of Maritime

Captures and Prizes. (Note 4.)

“Of the Court of Admiralty.” [1 vol. Ba-
con’s Abridgment. ]

Brown’s Admiralty Law. [The 2d vol.
of his work, entitled “A compendious
view of the Civil Law, and of the Law
of Admiralty.”]

Peters’s Admiralty Reports. (Nofe 5.)
Bee’s South Carolina Admiralty Reports.

MISCELLANEOUS.

. Postlethwayte’s Dictionary, title “Sea, Do-

minion of.”

. The Duke of Newcastle’s Letter to Mon.

Michell, in answer to the Prussian Memo-
rial. Vid. 1 vol. Collectanea Juridica, 129.
The Communication of Sir Wm. Scott and
8ir J. Nicholl to Mr. Jay, on the general
principles of proceeding in prize causes
in British Courts of Admiralty &c. [This
may be found in the Appendix No. 1 to
Wheaton’s Digest, or in the Appendix to
the American edition of Chitty’s Treatise
on the Law of Nations.]



E. 7.

E. 10.

11.

e

JEDS————
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. Dr. Croke’s Opinion, in the case of the -

Herkimer, on the rights and powers of
captors and prize agents over captures

~and proceeds, before final sentence. 2
- Hall’s Law Journal 133.

Judge Davis’s Opinion on a claim for wa-
ges by the representatives of deceased
seamen. 2 Hall’s Law Journal 859.

. Dr. Croke’s Opinion in the case of the

Orion. 4 Hall 505.

Translation of the 5th title of the 47th
book of the Digests, entitled “Of the Ac-
tion of Theft against mariners, &c.” 2
Hall 250.

. Translation of the 1st title of the 14th
- book of the Digests, entitled “Of the Res-

ponsibility of Ship-Owners for the acts of
the master, and of the action called “Actio
Exercitoria.” 2 Hall 462.

. 'Translation of the 2d title of the 22d book

of the Digests, entitled “Of Maritime
Loan.” 3 Hall 151.

Translation of the 273d and 287th chap-
ters of the Consolato del Mare. 4 Hall
299. 164. Or vid. Robinson’s Collecta-
nea Maritima.

Sir Leoline Jenkirs’s Argument before the
House of Lords in the reign of Charles
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1. on a bill to ascertain the jurisdiction
of the Court of Admiralty. (Nole 6.)

12, Judge Cooper’s Opinion “On the effect of
a sentence of a Foreign Court of Admi-
ralty.” Phila. 1810. (Note 7.)

NOTES ON THE NINTH TITLE.

(Note 1.) Azuni oN THE MARITIME LAW oF Evu-
ROPE. In this very interesting work are disclosed, in
a lucid, systematical, and erudite, but perhaps too ora-
torical manner, the reciprocal rights and duties of na-
tions in relation to maritime commerce. This highly
important branch of international law is, perhaps, no
where treated with so much ability, and certainly by
no one with so much scientifick regularity and fulness.
Perhaps in the whole Bibliotheca Legum, there is no
work which points out so particularly the sources of
information on the subject of maritime jurisprudence,
as this work of M. Azuni. As an elementary work,
presenting a clear and comprehensive outline of a very
extensive subject, no work with which we are acquain-
ted, can be compared to it. His translator, William
Johnson esq. of New-York, to whom the profession are
much indebted, remarks that ¢Azuni is the first person
who has digested all the principles of maritime law into
a regular system. He appears to have been well fitted
by inclination and study, as well as by education and
long experience, to execute a work, which required
various and extensive learning, sound judgment, and 2
liberal and philosophical spirit. His book, therefore,
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may be regarded as new, and one that bids fair to bet
come a standard authority on all questions connected
with the laws of maritime commerce and navigation:?

The student will find this work lughly -valadblé
also, on account ef the numerous bmg‘rarph’lcal and
bibiltographical notices by the author and 'hls transla«
tor.

Mr. Johnsen’s tmnslatwn was publrsbed at Nem
York in 1806 in two volumes 8vo. : - L

- (Wote 2.) RAYNEVAL DE LA LiBERTE pES MERSs.
We eonsider this a higlily respectable produetion, and
fally entitled to an attentive perusal, although it has
many defects, and some epinions to which we cannof
gubscribe. Many of the questions so often discus-
ded with ability by preceding wmiefrs, as the right
of search, contraband, enemy property on board of
neutrals, right of blockade, freedom of navigation,
&c. are ingeniously and satisfactorily treated by him,
and in a manner by no means superseded by the other
writers whom we have designated in this title. We
have recommended only the first volume: of this work,
as the student can reap but little useful instruction
from a discussion on the long agitated and, we may
now say, exploded doetrine of mare claxsum. In
the pages of Selden, Grotius, Bynkershoek, Gallia-
ni, Sarpi, Paffendorf, Lampredi, Boxhorne, Pontanus,
‘Wolfius, Heineccius, Pacius, Granswinkel, Strauchi-
us and others, much time has been wasted in elabo-
rate, learned, and ingenious argumentation on mare
clausum and mare liberum: and as the interest of
the question has considerably subsided, we are of
opinion that as little time as possible should be consu-
med in perasing the writien labours of these ¢war-

34
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riours with the pen.”” The.student in the course of his
peferences, and in perusing the books &c. here set
dgwn, will acquire as much knowledge on this point
as the subject merits. The second volume of M. De
Rayneval’s werk is principally on this subject, and
others of little interest to us. Azuni, in his first yo-
lume, part 1st, chapters 2d and 3d, presents a lumi-
nous view of this subject; they contain, perhaps,
"nearly all that an.American student needs.

(Nete 3.) MarTens’ Essav, oN PrivaTEERS &c.
Azuni, in;hisyork on Maritime Law, page 37, 8 vol.
thus expresges himself concerning this treatise.—
“Among the maritime captures which most attracted
the attention, of .Furope, during the last war, may be
distinguished that of the rich Spanish register ship
Suanto ¥Yago, taken 5th April, 1793, by the French,
and retaken, nine days after, by the English. The
process instituted in England for the restoration of this
prize, induced M. Martens, a learned professor in the
university of Gottingen, and the distinguished author
of several works on publick law, to publish, in 1795,
an Essay on Privateers, Maritime Captures, and Re-
captures, In the first chapter he traces the history of
privateering from the middle ages to the present time;
and in the second, makes some rapid observations on
the modern rights of privateering, in which he follows
the general principles laid down by M. Valin, in his
“Traité des Prises,” and by Emerigon, in his <T'raité
des Assurances.” The third chapter is divided into two
sections, in which he endeavours to establish some
theories of. the universal, and positive law of nations,
on the subject of recaptures. He gives a brief and
very imperfect account of the ancient codes of mari-
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time law, and takes a cursory notice of the laws and
treaties of some of the northern powers on the same
subject. He passes over in silence the ancient and
modern laws of many of the Italian states, of which
so ample a view has been given in the first volume of
the present work. The essay of M. Martens dis-
plays much erudition, which will render it instructive,
and highly useful to those who feel interested in the
progress of the science of maritime legislation.”
(Note 4.) WueaToN’s DicesT &c. It is matter of
no little surprise that in England, where nearly every
legal topick has been discussed with much learning
and ability, and the law of most subjects perspicuously
arranged, no regular treatise or digest on the subject
of maritime captures should have been written; espe-
cially when we consider the vast importance and inte-
rest of this portion of legal science to the British peo-
‘ple generally. Since the time of Bynkershoek and Lee,
his unworthy translator, this law has been much inves-
tigated and improved by the English courts of judica-
ture; and a noble superstructure has been elevated on
foundations established by them. It is with real sa-
tisfaction that we recommend this production, the
growth of our own soil, as it is executed with ability
and faithfulness, and cannot fail in proving eminently
serviceable to the profession, as the law of this sub-
ject, prior to this work, is chiefly to be found in the vo-
luminous productions of the publicists of different na-
tions and languages, and the numerous judicial re-
ports of various countries. Every source of useful and
accurate information has been resorted to by this wri-
ter, and the work is luminous and sufficiently learned.
We consider it decidedly the best American law trea-
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tise that has come to our knowledge, and no doubt
will receive, as it certainly merits, a welcome recep-
tion from our trans-atlantick brethren, .
(Note5.) PeTERs’s ADMIRALTY DECIsions. The
Admiralty Reports of judge Peters were published in
July 1807, and embrace cases occurring between the
years 1780 and 1807, The decisions are chiefly those
of the hon, Richard Peters, the father of the reporter;
some are by the hon, James Winchester, late judge of
the district court of Maryland, and others by Francis
Hopkinson esq. of Pennsylvania, men of no less va-
ried learning, than deep research in the law. The
Appendix to this work is valuable, as it contains the
laws of Oleron, Wisbuy, and the Hans-Towns; the
ordinances of Louis XIV, a treatise on the rights and
duties of owners, freighters, and masters of ships, and
mariners; and our own laws relative to mariners. The
decisions have been regarded as geuerally sound, suf-
ficiently learned, and well reported, The student will
not fail frequently to consult the decisions of the hon.
Thomas Bee, judge of the district court of South Caro-
lina, published in 1810, and by all means Gallison’s Re-
ports of Cases in the Circuit Court of the United States
for the first circuit, published in 1845; containing the
decisions of Jogeph Story esq. at present one of the
judges of the supreme court of the United States: a
station, for which these decisions proclaim him emi-
nently qualified, and which he promises to adorn with
the abundant fruits of a vigorous mind, richly improved,
and strengthened by the laudahle ambition of attaining
‘the highest legal pre-eminence.
(WNote6.) Sir LEoLINE JENKINS’S ARGUMENT &c.
“We should love to dwell on such names as sir Leoline
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Jenkins, were it compatible with the design of this
work. 'We profess to point to the sources of inetruc-
tion rather than to give it: and from this we have not
often deviated.

This very learned judge has always been esteemed
one of the most profound civilians that England ever
knew. He was not only a distinguished lawyer, and
presided with great ability as chief judge of the admi-
nalty court, but he was pre-eminent as a statesman, and
filled with great credit various offices of government.
His letters and legal opinions, among which is the ar-
gument here recommended, were published in 1724
by W. Wynne in two folio volumes; to which is ap-
pended an interesting biography of this great man,
Jenkins was born in Glamorganshire, in 1623, and
died in 1683. -

(Note 7.) Coorer’s OpriNioN &c. This admira-
ble opinion of judge Cooper’s, in the case of Demp-
sey, assignee of Brown v. the Insurance Company of
Pennsylvania, is perhaps one of the ablest, most com-
prehensive, and perspicuous arguments that has ap-
peared on that difficult and highly important question,
the effect of a sentence of a foreign court of admiralty,
as evidence in domestick suits. Both in England and
this country, the question has been very frequently
agitated, and, not less frequently, varlously and con-
fusedly decided,

Judge Cooper, in this opinien, has presented a
more luminous and satisfactory view of the subject
than any we have ever seen. Judge Brackenridge,
of the same state, in the case of Calhoun v. The In-
surance Com. of Pennsylvania, 1 Binney, 293, advo-
p&ted, with much force of reaspning, the doctrine of
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the non-conclusiveness of such sentence. 1In his mis
cellanies 525, note *, speaking of judge Cooper’s opi-
nion, he says ¢I claim only to be the precursor of judg
Cooper on the same side of the question; and thisl
have a right to claim. But I would recommend
every American student to read this opinion of judg
Cooper’s, not so much for the reasoning and ideas, 1s
for the analysis, and systematick comprehension of
the subject. It is a- model that deserves to be admi-
red” It was published by A. J. Dallas in 1840 ins
‘small octavo volume of eighty pages, accompanied by
an Introduction of twelve pages, highly worthy per-
sal.
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TITLE X.

“Sir Matthew Hale set himself to the study of the Roman
Law, and, though he liked the way of judicature in England, by
juries, much better than that of the Civil Law, where so much
was entrusted to the judge, yet he often said that the true grounds
ind reasons of Law were so well delivered in the Digest, that a
nan could never understand law as a science so well as by seek-
ng it theres and therefore he lamented much that it was so little
tudied in England.”.....sURNET’S LIFE OF HALE, p. 24.

THE CIVIL OR ROMAN LAW. (Nofe 4.)

1. Gibbon’s concise, but elegant and learned
exposition of Roman Jurisprudence. Decl.
and Fall. chap. xliv. (‘Note 2.)

2. Butler’s Hore Juridicee Subsecive.

3. Dr. Ellis’s Summary of Dr. Taylor’s Ele-
ments of the Civil Law. (Note 8.)

. 4. Bever’s History of the Legal Polity of the
Roman State, and of the rise, progress,
and extent of the Roman Laws.

5. Ferriere’s History of the Roman or Civil
Law, translated from the French by John

A4
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Beaver; accompanied by Dr. Duck’s Tres
tise of the use and authority of the Civi
Law in England. (Note 4.)

6. Schomberg’s Elements of the Roman Lav.

7. Justinian’s Institutes. (Note 5.)

8. Dr. Arthur Brown’s View of the Civil Law.
[The first volume of that work.]

9. M. Pothier’s Treatise on the Law of Obli-
gations, translated from the French by
David Evans esq. in two volumes. [The

. first volume.] (Note 6.)

E. 10. The 17, 18, 19, and 20th books of the
4 Pandects on Consensual Contracts, anl
-the 22d and 234 title of the 6th book of
the Code “De Testamentis,” are espet:

ally worthy the attention of the student.
11. The following select chapters in Strahan’s
edition of Domat’s Civil Law. (Nufe?)

. VOLUME FIRST,

- Preliminary Book. Title 1. “Of the rules
of Law in general.” Title 2. «Of Per-
sons,” Title 8. “Of Things.” Fron
p. 1 to 83.

Part 1st. Book 1st. Title 1. “Of Cove
nants in general” p. 34 to 57. Title
2. “Of the contract of Sale” pa. 57

- to 92. Title 8. “Of Exchange” pa. 9
to 94. Title 4. “Of Hiring and letting
to hire, and of the several kinds of
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Leases,” p. 94 to 145. Title 5. «“Of
the loan of things to be restored in
specie, and of a precarious loan,” p.
115 to 124. Title 7. “Of a Deposi-
tum, and Sequestration,” 138 to 148.
Title 40. “Of Donations that have
their effect in the life time of the do-
nor,” p. 183 to 194. Title 15. “Of
Proxies, Mandates,and Commission,”
p. 226 to 236. Title 18. “Of the vi-
ces of Covenants,” p. 246 to 260.

Part 1st. Book 2d. Title 4. “Of those
who manage the affairs of others with-
out their knowledge,” p. 297 to 302.
Title 9. “Of Engagements formed by
accidents, p. 329 to 838. Title 10.
“Of that which is done to defraud
creditors,” p. 338 to 345.

Part 1st. Book 3d. 'Title 1. “Of Pawns
and Mortgages, and of the privileges
of creditors,” p. 345 to 384. Title
4. “Of Cautions or Sureties.” p. 393
to 407. ,

Part 1st. Book 4th. Title 1. “Of Pay-
ments,” p. 500 to 511.

Part 2d. Book 1st. Title 4. “Of parti-
tions among co-heirs,” p. 632 to 644.

Part 2d. Book 2d. Title 4. “Of the col«
lation of goods,” p. 687 1o 697.

35
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VOLUME SECOND. .

Part 2d. Book 8d. Title 1. “Of Tes-
taments,” p. 1 to 109.

Part 2d. Book 4th. Title 3. “Of the
Falcidian Portion,” p. 198 to 218.

Part 2d. Book 5th. Title 1. ¢‘Of Vul-
gar Substitution,” p. 221 to 225.
Title 2. «“Of Papillary Substitu-
tion,” p. 225 to 235. Title 3.
“Of Direct and Fiduciary Substitu-
tions,” p. 235 to 254.

NOTES ON THE TENTH TITLE.

(Note 1.) Tue ExceLLeExce oF THE Crvin Law.

“Servatur ubique jus Romanum, non ratione imperii, sed rationis
imperio.”

1t has been the pecaliar fate of the Roman or Civil
Law, to be adopted, in part at least, by almost every
enlightened nation, as the substratum of its municipal
code, without that ample and willing acknowledgment
of its excellence, to which the numerous advantages
which it has conferred on these various systems of
law; so fully entitle it. It is by no means my inten-
tion to inquire into the causes of this extorted compli-
ment to the merits of the Imperial Code, or the foun-
dations of that jealousy of it, which so long obtained,
and the effects of which, even at this time, are by no
means inconspicuous. A very superficial view of the
juridical history of the nations of Europe, manifestly
discloses the great use which has been made of that
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rich and abundant fountain of legal wisdom, the Reo-
man Code, and fully justifies the observation, that in
the pages of the Corpus Juris Civilis is to be found
the common law of the nations of Europe. ¢That it
has attained this pre-eminence’” says Brown,* ‘“we
shall not wonder, when we reflect on the superiour
advantages which attended its formation. Most laws
(not excepting those of England) have been imma-
tarely born in the early times of rudeness and barba-
rity, and receiving their accretions from chance, or sud-
den emergency, appear deformed masses, composed
of ill-jointed, ill-proportioned members; the laws of
shreds and patches. With us, the most liberal con-
structions and interpretations of the law by judges,
perpetual new acts of the legislature on the spur of the
occasion, together with the creation and advancement
of separate courts of equity, have been necessary to
support a structure which, barely sufficient for conve-
nience, never can admit of much beauty. Far diffe-
rent was the fortune of the Civil Law. It originated
in times of the highest civilization, the offspring of
philosophy and science. The compilers of it, though
at the head of the legal profession, were not mere law-
yers, but philosophers and statesmen. Nor were they
confined to the resources of their own minds. The
labours and compilations of many ages and countries,
beginning with the foundation of Grecian legislative
wisdom, afforded them powerful aunxiliaries. Under
their auspices, the Institutes of Justinian appeared
in all the beauty which method, arrangement, and the

* Bro. Civil Law, p. 2.
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ornanents of style, could add to the patural charms
of truth and equity.” - A

So remarkable fer excellence is this system ef
jurisprudence, that it is frequently -denominated the
Code of written reason, (Ratio scripta,) and in all ca-
ses not specially provided for by their own laws, many
nations resort to this as the certain and never-failing
source of pure and sound law. Iis saperiority over all
.other systems is such, that notwithstanding the nume-
rous obstacles it was obliged to encounter, frem the
contracted jealousies of many, among whom were
even learned and powerful lawyers, the fact was by
the blessing of God,” as John of Salisbury expresses
himself, “the more the study of it was persecuted,
the more it flourished;” so that like the Reman arma,
it spread itself in the east and in the west, forming the
civil constitution of most of the nations of Europe,
and interweaving itself with their own laws, customs,
and feudal institutions, in some instances with a very
extensive, in others a more limited authority.

The high encomiums lavished on the Imperial
Code, by those who were intimately acquainted with
it, should carry with them considerable authority; and
though sometimes very extravagant in phraseology,
are yet strongly evincive of the sincerity of their ad-
miration. We find Cujacius to tell his son, that <no
nation can be well governed without the help of the
Roman law, for without the help of that ‘divine sci-
ence,’ the most prudent, wise, and fortunate man will
have but a very imperfect idea of the rules of equity
and true justice.” M. Le Maitre considers the Civil
Code as a wonderful collection of the wisdom of many
learned men, who did not confine themselves to par-
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ticular usages, but to justice in general. “They es-
tablished,” says he, “such laws as were deemed most
nseful to mankind, and have written the rules of go-
vernment for all nations, as Solomon did those of di-
vine wisdom.”

St. Austin, in his book De Civitate Dei, says that,
“Providence made use of the Roman people to subdue
the universe, and to govern it the better by their laws,
after the utter destruction of that empire.” Zonaras is
of opinion, that Giod made choice of the Romans te
give the world a sample of his justice; and Baldus
says, that in all nations, the Roman law has the
anthority of reason.

Leuvius is also of opinion, that ‘the books of the
Roman law contain the most religious and equitable
decisions that were ever made, as well as the most
perfect idea of justice and right; therefore is it,”
tontinues he, ¢that nations acknowledge this code for
‘heir common law.” 'The profoundly erudite Leibnitz,
‘han whom no higher authority can be named, on any
hject which engaged his inquisitive research, holds,
hat nothing approximates so closely to the method
wmd precision of geometry, as the Imperial Law.

No nation has been more copiously supplied from
he purest streams of the Civil Law, and has at the
iame time given it so little credit for what it had re-
eived, as Great Britain. Many of their ancient wri-
ers, as Gilbert de Thornton, Bracton, the author of
Tleta, Britton, have largely transcribed from the Im-
erial -Code, and, on some subjects, shine entirely in
ts borrowed light. Many of their medern writers
lso, and several of their judges, especially the illus-
rious Mansfield, have been mucgh indebted to this



258 NOTES ON THE TENTH TITLE.

source; and their pages and judicial decisions are of:
ten illuminated by the pure and lustrous wisdomaf
Roman jurisprudence.

But notwithstanding the long and pointed oppom
tion which has been made to this system of law i i
England, it has at all periods found its ardent and
impassioned admirers in that country. Great Bri
tain, by her inborn love of wisdom, equity, and soumd
learning, has unconsciously, in various ways, advar
ced the progress and fame of the Civil Code. Er
glish law writers, counsellors, and judges, have o
late been more willing, not only to adopt, but toa
knowledge the excellencies of this law; thus passing
on it a higher eulogium than had ever been accordel.
as their admiration had to contend with national pride
and vanity, and to overcome prejudices of very ar
cient standing. Although the jealousy, which woull
have occluded from the common law courts the equiff
and sense of the Roman code, has been deeply »
dicated, and, until of late, quite unshaken, yet ¥
find this system to have at all times prevailed almos!
exclusively in the ecclesiastical courts, the courtsd
admiralty, the court of chivalry, and the courts o
the universities; and that the proceedings in
courts of chancery and exchequer, are in strict cor
formity with the rules and practice of that law. Itis
likewise manifest, that much of the law of Legacies
‘Wills, Trusts, Bailments, Executors and A dministr-
tors, Guardian and Ward, Contracts, Occupancy, Ces
tom, Prescription, Accession, &c. is derived from thi
fountain, and that, maugre the dislike of lord Cokt
and others, numerous other branches of the English
law are greatly indebted for much of their excellea®
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to the experience and learning of the civilians. Brown,
an interesting and sensible, though by no means clas-
sical writer, says that he scarcely ever met with a
point, not connected with the feudal law, of which, if
English law books did not satisfy the doubt, he has
failed to find a resolution in the Civil Law. Vid.
Brown’s Civ. Law, p. 13, No. 21.

Chief justice Holt, one of the most liberal and en-
lightened judges that England ever knew, was obli-
ged occasionally to indicate his respect for this law.
In the case of Lane v. Cotton, 12 Mod. 482, having
need to cite the Civil Law, he justifies his reference to
it ¢inasmuch as the laws of all nations are doubtless
raised out of the Civil Law, as all governments are
sprung out of the ruins of the Roman empire; for it
must be owned that the principles of our law are bor-
rowed from the Civil Law; therefore, in many things,
grounded on the same reason.”

On numerous occasions, likewise, we find lord
Mansfield, actuated by the same ingenuous and ex-
panded views, quoting, with great approbation, the
decisions of the Civil Code; and indeed, whenever the
learned judge could with propriety avail himself of the
equity and good sense of this system, to mitigate the
severity, or supply the defects of the common law, this
great ocean of jurisprudence was resorted to by him,
with a liberality and confidence, honourable to his
wisdom and discernment; whilst it manifested his ac-
quaintance with its richness and peculiar excellence.

¢He who is desirous of knowing,”” says Brown,
«with a scholar’s mind the rudiments and origin of
the rules laid down for his instruction, must be a dis-
ciple of Justinian as well ag of Coke. How, it may
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be asked, is this position consistent with a truth uni-
versally known, that the foundations of the commen
law were laid in the feudal system? Feudal principles,
indeed, supplied the foundations, but were utterly in-
competent to the superstructure. They breathed only
war. Strangers to commerce and the arts of peace,
they regarded landed property in the hands of the vas-
sal, only as the instrument of military streagth, and
the source whence the lord derived his supplies. On
contracts, covenants, and obligations” continues this
writer, “those vast fields of modern controversy; in
short, on all things called by some metaphysical wxi-
ters, ‘things purely rational,’ ‘moral entities,” ‘emtia
rationis,’ that system was silent.”

But it is by no means to the student of the common
law only, that we recommend an extensive acquain-
tance with imperial jurisprudence. For as statesmen,
politicians, and writers on the laws of nature and na-
tions, have extracted most of what is valuable in their
documents and works from the Civil Law, it necessarily
follows, that those who aspire to sound and extensive
knowledge on the law of nations, will find another mo-
tive for frequently resorting to the pages of the Roman
code. “In matters of intercourse between one natien
and another,” says Strahan in his preface to Grotius,
¢‘we have no other law to go by, but the law of nations;
and this law is chiefly grounded on the rules and max-
ims which are laid down in the Civil Law, and which
have been received by most nations as the rules of jus-
tice between one nation and another: so that to under-
stand the law of nations thoroughly,” continues Stra-
han, “and to be able to comprehend the reasoning of
the authors who treat thereof, it is absolutely necessary



NOTES ON THE TENTH TITLE. 261

to have a knowledge of the Civil Law, as one may ea-
sily perceive by looking into Grotius, Puffendorf, and
other writers on that subject. Hence our ancestors,”
adds he, “in their great wisdom, thought proper to em-
ploy generally, in all negotiations with foreign courts,
end in treaties of peace and commerce, persons well
skilled in the Civil Law, and law of nations; and al-
though in solemn congresses, for the greater lustre and
splendour of the embassy, it was necessary to employ
persons of the first rank and quality, yet to ease them
of the great weight of affairs, they were always accom-
panied by persons of inferiour rank, who might aid
them by their knowledge of the Civil Law.” Of the
same opinion was Albericus Gentilis, who says that
“all nations or sovereign princes, in disputes which
may arise between them, are to be governed by the
Civil Law;”’* and, in more modern times, we find a
distinguished English judge to say, that a great part
of the law of nations is founded on the Civil Law.t
~ But this code, valuable as it is, has in common with
all the labours of man, its blemishes and imperfec-
tions. Like the sun it has numerous spots, which to
the general eye obscure not its lustre. It has some
useless learning, and, in parts, breathes a spirit of se-
verity and cruelty, altogether unknown both in Eng-
land and this country. The too great extent of pa-
rental authority, the severe relation of master and
slave, and of debtor and creditor, the penal code, and
criminal procedure generally, are prominent defects,
As to the comparative excellence of the civil and
common law, it would be vain and rash in us to decide.

*Vid. Genti. De Jure Belli. Lib. 1, Cap. 5.
t Sir William Scott, in the Swedish case of Convoy, 1799,
36

P
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Each has, without doubt, its beauties and blemishes,
some peculiar, and others common to both. The in-
quiry would be difficult, inasmuch as, among other rea-
sons, it would not be easy to say what is exclusively
civil or common law. If their peculiar beauties and
defects be compared, and the common law be taken in
its strictest sense and extent, the decision, we presume,
of those skilled in both, would be largely in favour of
the Imperial Code, as a full and nearly complete sys-
tem of publick and private law. Such an inquiry, how-
ever, would be perhaps impracticable, and certainly
not of much utility. Our duty is to estimate and em-
brace the excellencies of each, and whilst we carry not
our “veneration so far as to sacrifice our Alfred and
Edward to the manes of Theodosius and Justinian,”
we should not so blindly admire the former, as to re-
fuse the tribute of merited praise to the latter.

It has already been mentioned, that the great defect
in the Civil Code is on the subject of the jura person-
arum. 'The rights of property, whether the jus in re
or ad rem, were accurately defined, simple, and equi-
table. ¢The civilians,” says Brown, “knew nothing
of that puzzled distinction between real and personal
property, which pervades our legal system of owner-
ship, which causes different species of properly to de-
scend in varying lines, and to different persons; which
obliges the heir, who controverts the pretended will of
his ancestors, to litigate a double suit, before a tempo-
ral and also a spiritual tribunal, perhaps with opposite
success, and repugnant decisions; which deprives a
great part of the community, possessed of valuable
leasehold interests, of that share in the constitution
which is possessed by the impoverished cottager at
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 their door; which involves the creditor in endless laby-
rinths, by discriminating different modes of executions,
adapted to the various distinctions of the debtor’s pro-
perty liable to his demand. They knew no feudal fic-
tions, which hamper our alienations, and load us, two
hundred years after their causes have ceased, while
the sage trembles to touch the wen, now become part
of the constitution, Simple and uniform in their regu-
lations, clear and pellucid in their divisions, they sub-
Jected lands and goods to the same dispositions, and
transmitted them in the same conduits to posterity.”
By that law,” adds he, ¢“all property gavelled; with
us gavelling is almost considered as a punishment, and
has actually been made the instrument of penal laws;
yet gavelling is the policy of republicks; it hurts the
pride of families; it prevents the growth of estates; it
forbids the towering castle to rise, and the immense
demesne to spread, and swell the arrogance of primo-
geniture. But the Romans reverenced not the first
born; liberty did not glory in the vast possessions of
her sons. The conquerors of the world were taught
to subdue themselves, and tp found their pride on the
extended dominions of the state; content as individuals
with a limited patrimony, their ambition as a people
was to acquire unlimited dominion. They followed
the original impulse of nature and reason, implanting
in the parental bosom equal love to all the progeny.
The doctrine of primogeniture may be adopted by le-
gislators, and commended by philosophers; but it cer-
tainly originated with barbarians, and was nursed by
savage pride. 'The preference of the male to the fe-
male line, was equally unknown at Rome; nor was the
daughter, any more than the younger son, left a depen-
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dent on the mercy, or a claimant on the justice, of the
elder brother. The absurd consequences also, which
arise from our marked distinction between the whole
and the half blood, are the offspring of the feudal law,
and strangers to the jurisprudence of Justinian.”
Such is the unrivalled excellence of the Civil Code,
to which no eulogium can do justice; a code replete
with instruction for the statesman, the lawyer, and the
general philosopher. Should it then be neglected by
the American student? Are these not weighty reasons
why the learning of this country should be enriched
and adorned by the splendid results of the erudition,
wisdom, and labours of jurists, aided and fostered by
imperial munificence? Have we not, in our codes,
.adopted and amalgamated the doctrines of the civi- |
lians to a greater extent than our mother country? If
this be accorded, can any sensible reason be advan-
ced, why this system should not constitute a primary
branch of the course of an American law student? Si-
milar and no doubt stronger motives could be urged, |
why this law should be regarded, than have been ad-
vanced in favour of the learning of the feudalists.* Let
the student then of this country henceforth seek for the |
depths, the refinement, and polish of his legal know-
ledge, in the abundant wisdom of the Imperial Code: ‘
let him never consider his legal course of reading by
any means complete, until he has read at least as ex-
tensively on the Civil Law, as is here prescribed. In
this branch of his studies he will find much to admire,
and but little to condemn; much tp sharpen and invi-
gorate the understanding, and but litfle which is not

* Vid. note 1 on the second title of this Course.

%
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worthy the dignity and excellence of humanity. Tn
it he will discover a perspicuity and precision of legis-
lation, rarely to be found; and in the definitions, max-
ims, and legal phraseology (often conveying the same
law, more vaguely expressed in'the statutes of our
own country, or the writings of our lawyers) a remar-
kable clearness and adaption of language to the sense,
not a little - favourable to the memory, and certainly
greatly so to the liberty of the citizen.

In fine, no one aspiring to the character of lawyer
or statesman, should calculate with any certainty on
attaining distinction in either, without a competent
knowledge of a system which forms a conspicuous
feature in the codes of England, Germany, Italy, and
Turkey;* Scotland, France, Holland, Spain, and Por-
tugal; and, without doubt, of most of the states in this
western world 1

Tue Corpus Juris CiviLis, as reduced by order
of the emperor Justinian, embraces, 1st. THE INsTI-
TUTES, in four books, comprchending the rudiments or
elementary principles of the Roman law. 2d. Tue
DigesTs or PaNDECTS, containing the works and opi-
nions of forty of the most distinguished civilians. No
less than two thousand treatises, containing, as it is
said, three million lines, were abridged and reduced
to one hundred and fifty thousand lines, forming the
fifty books of the Digests or Pandects. So polished

* The Turks use the Basilics. The Basilica were composed
by the emperor Basil and his son, in the Greek language, chiefly
from the Justinian Code. They are divided into seven volumes
and sixty books. Indeed the Basilica nearly superseded the
Justinian Code in the east. They were published at Paris in
1647 by Charles Annibal Fabrot.
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and elegant is the style of this work, that it is a-com-
mon remark, that were all its other authors lost, the La-
tin language might be recovered by the aid of the Pan-
~dects alone. 3d. T'HE CobE, comprehending in twelve
books, a collection of Imperial Constitutions; and 4th.
Tue NovELS, one hundred and sixty-eight in number,
being a supplement to the Code. They contain the
decrees of successive emperors on new questions. The
whole form a body of law perspicuously arranged, and
more cxtensive and complete than any that the world
has ever knowa.

(Note 2,) GisBon’s CHAPTER. We have no he-
sitation in strongly recommending this chapter to the
attentive perusal of the student, as containing a suc-
cinct and masterly historical view of the Roman law.
As a summary it certainly stands unrivalled, and as a
mere outline only is it to be read. 'We cannot there-
fore subscribe to the opinion of the editor of sir Wil-
liam Jones’s Treatise on Bailments, wbo thus expres-
ses himself concerning this chapter: ¢“Thisis onlya
brilliant coup d’eeil on a subject which it was a part
of Mr. Gibbon’s historick duty to have examined with |
mlcroscolncal attention. 'The many pages he has em-
ployed in the malicious detail of theological contro- ‘

versy, and the numerous notes in which he has perpe-
tuated the scandal and obscurity of insignificant wri-
ters, might have been accupied with disquisitions and |
illustrations more creditable to the candour and talents |
of the historian.”

We entirely coincide with the learned editor, that
Mr. Gibbon might, by devoting more time to it, have
rendered his chapter more learned and va.luable. He
might have amplified it into a volume, or extensive trea- |

|
|
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tise on the Civil Law; but his duty, as historian, surely
did not require this of him. 1In that capacity he has, as
we conceive, fully redeemed his pledge, and even ex-
ceeded the usual limits assigned, in this point, to the
historian. Mr. G. without doubt, could have better
employed his time in composing a treatise on Roman
jurisprudence, than in meddling with theological pole-
micks; yet his chapter, for what it professes to be, is
luminous, learned, succinct, and satisfactory.

(Note 3.) Dr. ELLis’s SumMary &c. This admi-
rable little work is the production of the Rev. Dr.
Ellis, published by him anonymously, in the year
1755. It is a summary taken from Dr. Taylor’s Ele-
ments of the Civil Law, and indeed contains most of
what is valuable in that work.

Mr. Gibbon, speaking of Taylor’s production, re-
marks ¢that the laws and manners. of the different
nations of antiquity, concerning forbidden degrees &c.
are copiously explained by Dr. Taylor in his Ele-
ments of the Civil Law, a work of amusing, though
various reading, but which cannot be praised for phi-
losophical precision. He is a learned, rambling, spi-
rited writer.” Dec. & Fall. 5 vol. chap. 46, Note
132. 150. '

Ellig’s Abridgment contains much learning in a
small compass, and is written in a neat and perspicu-
ous style. Itis preceded by a valable essay on Obli-
gation. 'This little work cannot fail in being a great
favourite with every student of the Civil Law.

(Note 4.) Ferrieres’ Historv &c. The work
which we here recommend, is the production - of
Claude Joseph de Ferrieres, written originally in
French, and published at Paris, in one vol. 12mo.
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in 1718. Dr. Bever in the year 1724% translated it
into English, and added to it a translation of that part
of Duck’s treatise “De usu et autoritate juris civilis,”
which relates to the authority of that law in England.
Claude Joseph de Ferrieres is likewise the author of
a Law Dictionary in 2 vols. 4to. and a treatise entitled
“Nova et methodica juris civilis tractatio” in 2 vols.
12mo. 'The little work which we have placed in our
Course, is highly worthy the student’s attention. The
author, however, is manifestly indebted for a portion
of his matter and manner to the illustrious author of
the treatise De ortu et progressu Juris Civillis. Both
the original and translation are scarce in this country,
but no doubt may be found in the publick libraries,
and perhaps among some private collections. His fa-
ther, Claude de Ferrieres, was a distinguished civi-
lian: his works are comprised in 6 vols. 4to, publi-
shed 1688; entitled “La Jurisprudence du Code de
Justinian, du Digest, des Nouvelles,” and ““Nouvelle
traduction des Institutes de V Empereur Justinian,”
in 6 vols. 8vo. He died in the year 1745 aged 77.
(Note 5.) JusTinian’s INsTiTuTES. 'The legisla-
tive labours of the emperor Justinian have gained
a crown of imperishable fame. The Code, the Di-
gest, and the Novels, would have been complete as a
body of law without the Institutes, in which are or-
derly displayed the elementary or general principles
of the Corpus Juris Civilis. Introductory to every
code, the maxims and general rules of the entire sci-
ence should be treated of: such an institutionary
work may then be considered as a general index,
which unfolds the science or philosophy of the whele
system, and as a comprehensive outline or contour of
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the body of the law. In this point of view is the stu-
dent to read the Institutes, which, with one remarka-
ble exception, is an excellent compendium of Roman
jurisprudence. The exception we allude to is the doc-
trine of Evidence, which is altogether omitted in the
Institutes. 'To supply this deficiency we strongly re-
commend Domat’s Civil Law, vol. 1, book 3d, title vi.
“Of Proofs and Presumptions, and of an Oath;” and
an occasional reference to the pages of Everhardus’
“De 'Testibus et Fide Instrumentorum,” Machar-
dus’ <De Probationibus,”” Menochius’ “De Pre-
sumptionibus,” and Farinacius’ ¢“De Testibus,” who
are the most distingnished authors on the Civil Law
of Evidence. The best editions of the Institutes are
by Arnold Vinnius, professor of law at Leyden in
1650, in the original, with excellent Latin annota-
tions; and the English translation by Harris, and the
recent one by Dr. Cooper, published at Philadel-
phia in 1812. The student will of course read Dr.
Cooper’s edition, as it is decidedly superiour to any
other, though no very fair specimen of the doctor’s
learning or industry.

(Note 6.) M. Poruier’s TreaTisE &c. Were it
not inconsistent with the design of this volume, we .
should delight to dwell on the genius, learning, use-
ful labours, and moral excellencies of this highly dis-
linguished French civilian: but a very brief notice of
him is all that we can with propriety allow ourselves.
Perhaps mno age or country has produced a writer
whose legal works have, in so short a time, been so
miversally and flatteringly received and admired: to
‘he interest of his topicks, he has imparted all the ad-
rantages of . the most clear and masterly arrangement,

37
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and all the profundity and richness of learning, with-
out the semblance of affectation or pedantry.

Robert Joseph Potheir was born in January, 1699,
at Orleans, of honourable parentage. At a very early
age be lost his father, who left him with but limited
resources. He was therefore compelled to supply the
deficiency of time, by unremitted intellectual exertion;
and to store in his youthful mind, in a few years, all
the attainments of mature age and protracted study.
He completed his education at the university of Or-
leans.

At the age of twenty-one he was admitted a coun-
sellor of the Presidial court of Orleans, from which
he not only derived lustre, but had the happiness, by
his zeal in its interests, to be eminently serviceable to
it, and to reflect on it a new and lasting splendour.
The next honour which awaited him was the profes-
sorship of law in the university of Orleans, in which
he succeeded M. de la Janes in 1750. His learning,
industry, and above all, his talent for instruction,
could not fail to render his lectures highly popular apd
instructive. In 1740 he gave to the world a treatise
in two volumes, on the customs of Orleans, which
gained him great credit and new honours. But the
work which displayed the entire compass of his mind,
was an undertaking of prodigious magnitude, great
utility, and appalling difficulty; no less than the entise
new modelling of the Pandects of Justinian. "This
he accomplished in the space of twelve years, to the
admiration of all who have studied the work, which is
entitled ¢“Pandecte Justiniane in novum ordinem
digeste,” in three volumes folio. In 1764 he published
his ‘““Treatise on the Law of Obligations or Contracts,”

T
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an elementary and highly scientifick work, in which
not only the legal but moral causes of obligations are
displayed. His eulogist, to whom we are principally
indebted for the substance of this sketch, says the re-
putation of M. Pothier was necessarily extended with
the diffusion of his works; and he had, during the
course of his life, all the celebrity which a man of sci-
ence can enjoy. The publick voice acknowledged him
as the greatest jurist of his age, or rather as the greatest
since the time of Dumoulins*, with whom he was fre-
quently classed. Without waiting for his death, the
weight of authority was given to his decisions, and
the highest tribunals have acted upon the citation of
his works, an honour above suspicion, and the great-
est which a jurist can receive.”’t ’
~ 8ir William Jones, in his Law of Bailments, having
occasion to notice the writings of M. Pothier, thus ex-
presses himself, I here seize, with pleasure, an oppor-
tunity of recommending those treatises to the English
lawyer, exhorting him to read them again and again;
for if his great master Littleton has given him, as it
must be presumed, a taste for luminous method, oppo-
site examples, and a clear, manly style, in which no-
thing is redundant, nothing deficient, he will surely be
delighted with works, in which all those advantages
are combined, and the greatest portion of which is law
atWestm,mster as well as Orleans. For my own part,”
continues he, I am so charmed with them, that if my
udissembled fondness for the study of jurisprudence
Were never to produce any greater benefit to the pub-

* Dumoulins was styled «Prince of the French Law.”
t Vide Evans’s Pothier,



272 NOTES ON THE TENTH TITLE.

lick than barely the introduction of Pothier to the ac.
quaintance of my countrymen, I should think that I had
in some measure discharged the debt, which every man,
according to lord Coke, owes to his profession.”

The work which we have recommended in this
Course, is the English translation by David Evans esq.
in two volumes, accompanied by an introduction, a va-
luable appendix, and numerous excellent notes, illus-
trative of the English law, As the second volume is
entirely composed of notes, we have recommended the
perusal of the first volume only, with the exception of
such matter in the second volume, as we have desig-
nated in this Course as highly worthy of perusal.

(Note7.) Domar’s Crvin Law. This work, en-
titled «“The Civil Law in its natural order,” was given
to the world by its learned author in 1689, in one vo-
lume 44o0. to which were subsequently added three other
volumes. In 1724 animproved edition in two volumes
folio, with a supplement, was published by D’Heri-
court; and in 1777 M. de Jouy gave a still more va-
luable edition in folio. In 1721 an English transla-
tion of Domat was published by Wm, Strahan L.L.D.
with remarks on the material differences between the
Civil and Common Law. Thisis the work, the select
chapters of which we strongly recommeng to the Ame-
rican student. Domat is certainly a learned and scien-
tifick writer; but as his work'is very large, and many
of the chapters of but little importance, we have desig-
nated such as are particularly valuable, being ahout
one fourth of the whole work.



PARTICULAR SYLLABUS.
TITLE X1

«If it had been found impracticable to have devised models
of a more perfect structure than any of the republicks that have
heretofore existed, the enlightened friends of liberty would have
been obliged to abandon the cause of that species of government
as indefensible. The science of politicks, however, like most
other sciences has received great improvements. The efficacy of
various principles is now well understood, which were either not
known at all, or imperfectly known to the ancients. The regular
distribution of power into distinct departments, the introduction
of legislative balances and checks, the institution of courts com-
posed of judges, holding their offices during good behaviour; the
representation of the people in the legislature, by deputies of
their own .election; these are either wholly new discoveries, or
have made their principal progress towards perfection in modern-
times. They are means, and powerful means, by which the ex-
cellencies of republican government may be retained, and its
imperfections lessened or avoided.....mAMILTON,

THE CONSTITUTION AND LAWS OF THE UNITED
STATES OF AMERICA,

1. The Constitution, and Amendments there-
to, of the United States, (At this time to
once attentively read.)
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. The 8th chapter of the 1st volume of

Wilson’s Lectures on Law, p. 319 to
358. - ,

The 11th chapter of the same work; “A
Comparison of the Constitution of the
United States, with that of Great Bri-
tain.” vol. 1. p. 425 to 464.

The 1st, 2d, 8d chapters of the 2d vol,
of the same work, from p. 117 to 288.
“Of the Constitutions of the United
States, and of Pennsylvania. Of the Le.
gislative, Executive, and Judicial De-
partments.” (‘Note 1.)

. The Federalist, and Letters of Pacificus.

(Note 2.)

. Review of the Federalist &c. Vid. 1

American Review, p. 201 to 258. 8
Am. Rev. p. 1 to 77.

. Adams’s Defence of the Constitutions of

the Government of the United States.

. Letters of the Abbé De Mably to Mr.

Adams, on the Governments of the
United States.

. Debates of the Pennsylvania Convention

on the Constitution proposed for the
General Government.

Pebates in the Assembly of the State of
Virgininia on the same subject,
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. On the power of the Judiciary to decide
on the constitutionality of a law of the
United States. Vid. 8 Hall’s Law Jour-
nal, p. 98 to 104, 855 to 281.

- On the right of the Constituent to in-
struct his Representative in Congress.
4. American Review, 137 to 171. :

. On the right of the State Legislatures to
instruct their Senaters in the Congress
of the United States. 4 Hall’s Law Jour-
nal 571 to 6587. Vid. also judge Brack-
enridge’s Miscellanies, p. 97.

. Address of the minority in Congress to
their constituents on the subject of the
war with Great Britain. Address of the

~ House of Representatives: of the Com-
monwealth of Massachusetts on the
same subjeet, both published in June
1818, and the masterly review of these
pamphlets in the 4th vol. American
Review, p. 1 to 76. (Note 3.)

. Graydon’s Digest of the Laws of the
United States.

. The following select cases on constitu-
tional points, and important construc-
tions of the Laws of the United States.

GR'ANCH’.S REPORTS.—FIBST VOLUME.
Mabury v. Madison, p. 137.
- United States ». Simms, p. 253.
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Stuart v. Laird, p. 299.
Abercrombie . Dupuis et al, p. 843.
Hodgson v. Dexter, p. 345.

SECOND VOLUME.
Wood v. Wagnon, p. 1.
Murray v. Charming Betsey, p. 64.
Capron v. Van Noorden, p. 126.
Little v. Barreme, p. 170.
Mason v. Ship Blaireau, p. 240.
Ogden v». Blackledge, p. 272.
Mlvain v.. Coxe’s lessee, p. 279.
Adams, qui tam v. Woods, p. 336.
Haley v. Lamar et al, p. 344.
U. States v. Schooner Sally, p. 406.
Bailiff v. 'Tepping, p. 406.
Hepburn v. Durdas et al, p. 446.

THIRD VOLUME. .
United States v. Hooe et al, p. 78.
United States », Moore, p. 159.
Hopkirk v. Bell, p. 454.

FOURTH VOLUME.
Jennings . Carson, p. 2.
Montalet v. Murray, p. 46.
Ex parte Bollman et al, p. 73.
Diggs v. Keith & Wolcott, p. 179.
U. States v. McDowell, p. 316.
Dawson’s lessee v. Godfrey, p. 321.
Veisch et al ». Ware et al, p. 347.
Matthews v. Zane, p. 382.
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Pollard v. Dwight, p. 421.
United States ». Schooner Betsey
- &c. p. 443,
United States v. Burr, p, 470.
FIFTH VOLUME.
- Hope Insu. Com. v. Boardman, p. 57.
. Bank of U. 8. v. Deveaux et al, p. 61.
Brown et al v. Strode, p. 308.
Hodgson & Thompsonv. Bowerbank,
p. 303.
U. States v. Vowel & McClean, p.
368.
SIXTH VOLUME.
Campbell v. Gordon & Wife, p. 176.
U. States v. Ship Helen, p. 203.
The Schooner Rachel v. U. States,
p. 829.
Tyler et al v. Tuel, p. 324.
Sere & Laralde v. Pitot et al, p. 338.*

NOTES ON THE ELEVENTH TITLE.

(Mote 1.) WiLson’s Lectures oN Law. The
works of the honourable James Wilson, late associate
justice of the supreme court of the United States, and
professor of law in the college of Philadelphia, were
published in the year 1804 by Bird Wilson esq. in

* Vid. some remarks on Cranch’s Reports, Nete 3, Particular
Syllabus, Title VI.-
38
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three volumes,;Syo. ‘TheLectures on Law, delivered
by Dr. Wllson, occupy three fourths of the work. We
entertain’ vreat respect for the charwcter and learning
of this gentleman, and should be happy, as it is the
product of our soﬂ could we recommend the work ge-
nerally to the American studen(t of lafw The duty
which we have taken on ourselves nnlmses the utmost
regard for the student’s time, ahd as sach elementary
works as the “Commentaries, and ¢Systematical
View of the Lasws of England,’] are without doubt to
be studiously read by him, we conceive that they have
superseded, (at least for the use pf law students, ) such
works as contain geneml and indefinite legal informa-
tion, combined with, and embellished by the ornaments
of literature; which though young gentlemen, in the
course of their collegiate inquiries, would find highly
interesting and useful, would prove by no means satis-
factory to the regular student of law. There are some
of these lectures, however, well entitled to our stu-
dent’s regard, as they treat on topicks not to be found
in Blackstone or Wooddeson. 'To.those who read on
legal subjects as a part of general education, these lec-
tures are entitled to a preference over those of Mr.
Wooddeson, provided the “Commentaries” be like-
wise read.

(Wote 2.) FepERALIST AND LETTERS oF PACIFH-
cus. Itis seldom that the speculatlons of plnlosophers
have been so 1emarkably verified as those of the wri-
ters of the Federalist. It is a fact very honourable to
the authors of this work, that their oplmqns:of the fe-
deral system, founded on a priori reasoning, form an
accurate history of the practical operation of a scheme
at that time but just organized; an instance somewhat

.y
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uncommon of the correctness of philosophical prophecy.
For a very sensible and interesting review of this ex-
cellent and popular commentary on the constitution of
the United States, we refer tha studdnt'to tie 2d No.
of vol. 1st, and 1st No. of vol. 2d of the American
Review; an article which contains a large portion of
the learning and genius of the writer of that work; a
writer to whom the American publick are largely in-
debted for many eloquent and ingenious productions
on the politicks of the country. _—

(Note 3.) ADDRESS OF THE Mmom" &c. We
shall have occasion to remark that pamphlets, essays,
&c. the ephemeral productions of some exigency, often
contain the substance of more extensive and elaborated
works, and deserve to outlive the momenta.ry cause of
their being, *

These two pamphlets cannot, and ought not to be
forgotten: they are documents of great interest and im-
portance. 'We have had some hesitation in recommen-
ding them, because political; but where is the distinct
boundary between constitutional and party disserta-
tion?

Yid. post Notes 6, 7, on Title XIII.
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principles on which they mean to build their forms of govin-
ment.”.......ABBE DE MABLY,

THE CONSTITUTION AND LAWS OF THE SEVERAJL
STATES IN THE UNION, |

A Comparative View of the Constitutions of the
several States with each other, and with
that of the United States, exhibiting in Ta-
bles the prominent features of each Con-
stitution, and classing together their most
important provisions under the several
heads of Administration; with notes and
obseryations. By William Smith, of South
Carolina, L.L.D. p. 34.
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[The student will readily admit the absolute ne-
cessity of an extensive and accurate knowledge of the
statutory code of the particular state, in which he con-
templates to practise his profession. The various le-
gislative enactments, by which the common and sta-
tute laws of the mother country have been either con-
firmed, repealed, altered, or modified, should receive
his diligent attention,

Whether, and to what extent, the common law of
England is the lex non scripta of the United States,
in their federal capacity, and how far this common
law, and the English statutes, are obligatory in the
several states composing the union, are points on
which the student will of course duly inform himself.
Next, in orderly succession, should follow a minute
knowledge of the constitution and laws of the federal
government, the constitution and laws of the state in
which the student is to reside, and finally, such of the
laws of the sister states as are not merely of local, but
of general interest throughout the union; such, for ex-
ample, as those regulating the execution and authen-
tication of deeds, powers of attorney, and other legal
instruments; the provisions respecting inland bills of
exchange, the laws relative to the attachment of the
property of non.resident debtors, those respecting in-
solvents, and finally, all such state Jaws, as are likely
to affect the interests of the citizens generally.

For the attainment of this essential branch of his
studies, we beg leave to submit to the student the fol-
lowing rules;

1. If there be a Digest of the laws of the state
in which he is to reside, it should be attentively stu-
died, in preference to the statute book at large; and in
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so_doing, the Digest being interleaved, the student
should note down the mateérial points.in whick these
positive and written enactments deviate from the com.
mon law, or the statutes of England. He.should, in
his annotations, regard the important judiciat constiwc:
tions which have been made on these statutes, and
likewise note down such new laws and amendments,
as have been enacted since the publication of the Bi.
est. : :

® If no such Digest has heen published, we earnestly
recommend to the student, as the easiest and most cer-
tain mode of acquiring definite and durable knewledge
on the subject, to abridge analytically all the state laws
then ir force, of an important and general nature; to
arrange them alphabetically under titles, and to anne-
tate in the manner just prescribed.

Let not the student shrink from such a task. We
are convinced that, in the end, it is a great economy
of time, by no means an arduous undertaking, and
will more strikingly compensate the student, than per-
haps any other part of his professional knowledge.

2. After the student has accomplished this highly
improving task, he should direct his attention to sueh
of the laws of the sister states as we have above de-
scribed. This knowledge need not be very minute or
definite; it will generally be sufficient to know pre-
cisely whither to refer for it. All that is required on
this head may easily be attained by a cursory review
of the indewes of the most recent and valuable editions
of the State Laws, and with a particular eye to the
subjects most likely to be of practical use to him. The
books of American Reports might occasionally be ex-
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amined, with.a view to important constructions of the
statutes particularly interesting to the student.*

A short time deveted to this twelfth division of our
subject, would accomplish our student in one of the
most important, yet neglected branches of his legal
education. ’

3. In several states we have observed, that lawyers,
otherwise profoundly learned in their profession, have
exceedingly disregarded the laws of the general and
state governments, and have contented themselves with
the gradual acquisition of this knowledge, as necessity
urged them in the course of their practice. Nothing
can be more objectionable than this mode of study; but
particularly as regards state laws, which are usually
exceptions to the general law, which general law is
the common, and in part, the statute law of England.
This method of acquiring the requisite information, is
uncertain, hasty, and vexatious. It not unfrequently
occurs, both in court and gffice practice, that opinions
on the statute law are required to be given instanter;
in which case, if the repeals and modifications, intro-
duced in the general system by our own statutes, be
unknown, that which is familiar, viz. the law of the
mother country, is with confidence advanced and acted
upon, as the rule or law of the case, without a suspi-
cion of the change, or of the serious consequences
which may result from such ignorance. We have
known these difficulties to occur to intelligent and, in
other respects, well read lawyers. The laws therefore
of the United States, and of the state in which he prac-

* Much of this species of information is te be found in Mr.
Hall’s American Law Journal, a work of merit and great utility.
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tises, must be familiar to the lawyer; and it is to be
hop=d, that the inconveniencies attending the casual
and desultory mode of gaining this knowledge adopted
by some, together with the injury which must result to
the client from this neglect of unlearning, (if the word
be allowed,) the general law, or being duly informed
of its modifications, will satisfy the student of the ne-
cessity of allotting to this title a distinct and methodi-
cal attention.

4. In most of the states, not only the common, but
the statute law of England, is in part obligatory. It
therefore becomes important to ascertain, to what ex-
tent the statutes of England are in force in a particular
state. In the states of New-York, Virginia, and Mary-
land, this investigation has been made under the sanc-
tion of legislative authority. In the year 1808, the le-
gislature of Pennsylvania appointed the judges of the
supreme court of that commonwealth, to ascertain the
English statutes which are in force in that state, and also
those which, in their opinion, ought to be incorporated
into the statute law of said comnmonwealth. The report
of the judges to the legislature is to be found in the 3d
vol. of Binney’s Reports p. 595, and in 2d Hall’s Law
Journal p. 54. Mr. Binney, in his note on this report,
remarks, ¢This important document is here inserted
at the request of the judges of the supreme court. In
many respects it deserves to be placed by the side of
judicial decisions, being the result of very great re-
search and deliberation by the judges, and of their
united opinion. It may not perhaps be considered as
authoritative as judicial precedent; but it approaches
so nearly to it, that a safer guide in practice, or a more
respectable, not to say decisive authority in argument,

|
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cannot be wanted by the profession.” A similar task
was imposed by the legislature of Maryland on the
present chancellor, William Kilty esq. The work,
as we learn, is executed with great ability. It has not
yet been given to the world.

It is, we presume, unnecessary to designate the
most recent or best editions of the statute law of the
different states. The student, when necessary, will
readily ascertain this fact. In several of the states the
laws have been, by legislative order, revised, arranged,
and annotated on. The Laws of Pennsylvania, by
Smith, published in 1810, is a work of singular excel-
lence. The ¢“Revised Code” of New-York, by Van-
ness and Woodward in 1814, and the ¢“Revised Code”
of Virginia, are well arranged. 'The laws of Connec-
ticut were published in 1808, by Threadwell, Perkins,
and Day, by legislative direction.

39
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TITLE XIII.

«The salutary influence of Political Economy is not con-
fined to government; it is still more sensibly felt in legislation.
Its principles, tenets, and theory, are closely allied and iden-
tified with the principles, tenets, and theory of Legislation.”
«How greatly do they err, who suppose political economy s
stranger to politicks, legislation, and government, and judgeit
possible to have good laws with a bad system of political econo-
my, or a good system of political economy together with bad
laws.....cANILH,

POLITICAL ECONOMY.

1. Priestley’s Lectures on History and Ge-
neral Policy. (Nofe 1.)

2. Boileau’s Introduction to the study of Po-
litical Economy.

8. Joyce’s Analysis or Abridgment of Adam
Smith’s Wealth of Nations. (Note 2.)

4. Lord Lauderdale’s Inquiry into the Nature
and Origin of Publick Wealth.

E. 5. Sir James Steuart’s Inquiry into the Prin-

ciples of Political Economy. (Note 3.)
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6. Ganilh’s Inquiry into the various systems
of Political Economy. (‘Note 4.)

. Arthur Young’s Political Arithmetick.

. Malthus on the Principles of Populatlon

. Reply to Malthus. =

. Thornton’s Inquiry into the Nature and
Effects of - the Paper Credit of Great
Britain.

11. Pitkin’s Statistical View. (Nute 5.)

M
S o W

MISCELLANEOUS.

1. Hamilton’s Report on a Natmnal Bank.
- 8 Hamilton’s Works, p. 59.
. Hamilton on the Constitutionality of a Na-
" tional Bank, Ibid. 444.
" 3. Bollman's Paragraphs on Banks Phila.
' 1810. (Note 6.) .
4. Carey’s Letters to Dr. Adam Seybert on
‘ Banks, published 1810, and. Essays on
_ . Banking; published in 1846.. .
" 5. Hamilton's Report on Pubﬁck Credit. 3
- Ham. Works, p. 1.
6. Hamilton’s Report on the subJect of Ma—
_ nufactures Ihid. 157. ,
~7. Hamilton’s;Report on the establishment of
a Mint. Ibid. 275.
8. Bollman’s Plan of an Improved Sysbem of
the money concerns of the Union. Phila.
1816.
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9. Johnson’s Inquiry into the nature and va-
lue of Capital, and into the operation
of Government Loans, Banking Institu-
tions, ard Private Credit, New-York,
1813. (Nute 7.) .

NOTES ON THE THIRTEENTH TITLE,

(Mvte 1,) PriestLeY’s LecTures &c. ¥t will be
perceived, from the subjects and books recommended
in this Course, (with the exception of the first title in
the division “Auxiliary Subjects,”’) that but little no-
‘tice has béen taken of history, and many branches of
general science.  This arises from the particular na-
ture and objept;of the present work, which is to unfold
the purest sources of legal knowledge, and of such
other subjects .9s are immedjately conneoted with it,
History is certainly of the first importance to the law-

er; but ag every well informed man will allot a suita-

le portien of his fime to that subject, and as it often
constitutes a‘'branch 'of académical or ¢ollegiate educa-
tion, or is presumied :te havé beeu studied by young
men befgre:their engagement. in' professional’ studies,
we have deemed it more ¢onsistent to pmit a general
gpursq of historical reading. This, at first view, may
appear to be a defect in a Cqurse professing to be mi-
nute and entire on the subject of legal education. But
where, it may be inquired, is the line of distinction? A
lawyer is to be man of general science: he is to know
something of almost every topick, and much of the seb-
ject of jurigprudence and its nuxiliary branches. As
history is a topick which sheds light on science gene:
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rally, and is studied no less by the divine, the physi-
cian, and man of letters, than by the statesman and
lawyer, it does not demand a distinct and particular no-
tice in this work, with the exception, however, of the
history of our own country, and, (if it were practica-
ble,) of such portiens only of this, as illustrate the po-
licy, constitution, laws, and political economy of the
states and the federal government. Under the title
¢Auxiliary Subjects,” however, the student will find
enumerated for his perusal the best histories, of our
country. Some will amply compensate him for the
perusal, and will be found to shed considerable light
on the juridical history, the true policy, and the genu-
ine resources of the United States, both individually
and collectively: nor is there one upworthy the {ime
expended in reading it. -'The history of this country
has a syperiour claim to insertion in this Course, as it
illumines the paths in which we are obliged to.walk,
and likewise, as it is more apt we think to be neglected
than the histories of other conntries. With respect to
the Lectures of Dr, Priestley, they contain so much of
the philosophy of general history, in a small compass,
that they appear-to us entitled to particular not.ce; more
especially as they serve as an excellent introduction to
the science of political economy, :
(Note 2) Jovce’s ANALYsIS OF THE WEALTH OF
NarTioxs, . Jn recommepding Joyce’s ¢Analytical
Abridgment” of Adam Smitl’s ¢Wealth of Nations,”
we would by no means he understood to undervalue
the justly celebrated original. . As a science, politi-
cal econpomy was perhaps in its infancy when Adam
Smith assumed the pen. . We reverence him as the
great father of political ecopomy; hut since his time,
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several writers of different nations, profiting perhaps
by the light shed by their great master, have given to
the world treatises also highly worthy perusal: from |
this consideration, together with the fact that the opin-
ions of Smith are accurately stated in the abridgment,
and that subsequent writers have amply annotated on
all the peculiar views of that illustrious author, we
have thought the work here recommended sufficient,
at least for the present. At a future period of more |
leisure, the original may be taken up, with as much
pleasure, as propriety. If the original be read, asit
will be by all who cannot obtain the abiidgment, the
student will procure. Playfair’s edition, which is ac-
companied with notes, supplementury chapters, and 2
Tife of Dr. Smith.

(Note 8.) StevsRT’s INgUIRY &d. - 'We some-
hmes feel so grateful to the author who first directed
us in the pursuit of a particular science, and imparted
to us a fondness for it, that our judgment as to the
worth of his production is, perhaps, not entirely to be |
relied on. Accident, not selection, placed this work
in our hands: the topicks were then all new to us
and we read and studied it with delight. .

" If it were possible, however, to separafe ourselves
from this bias, we should still say that- tliis inesti-
fable productxon is too little known, that it has been
tmkmdlv dealt thh by L} pubhck which has la-
vished all its praises on a- s’ucceedmg writer, forgetful
6f the light which this autlior perhaps-received from
it; that it has been consigned to a partial dblivion
from-the size perhaps of the yolumes, the modesty of
its author, the familiarity and simplicity of his style,
and mode of treating his subjects, and the seeming ab-
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sence of learning; as he has scarcely in one instance
quoted an author, but apparently written his treatise
from the stores of his own inind and currente calamo.
Circumstances, however trivial, sometimes occasion
an author to be fashionable, and an almost exclusive
favourite, and consign others to unmerited oblivion.
Charmed, as we have always been, with this work of
sir James Steuart, we must believe that others would
derive similar pleasure, and restore it to its station,
beside the ¢ Wealth of Nations.” Letnot the student
then be alarmed at the size of two quarte volumes of
six hundred pages each, as the margin and type are
very large, and the work contains not more reading
than that of Smith. This is mentioned in order to re-
move those trivial obstacles which sometimes prevent
the perusal of the most meritorious works. _
(Note 4.) GaniLw’s INnquiry &c. A rudimental
or popular treatise on political economy, has been a
desideratum. 'This work of Mr. Ganilh, for so com-
prehensive an inquiry, is perhaps more level to the
comprehension of young minds, and more distinctly un-
folds the philosophy and great outlines of the science,
than any production which has come to our knowledge.
From the place, however, which we have assigned it
in this Course, we intend it rather as a work to refresh
the memory, and impress clear and strong views of the
science generally, than as an institationary work.
‘We have preferred the chronological arrangement for
various reasons unnecessary to state, being decidedly
of opinion, that if the science is to be studied in detail,
Ganilh, though an elementary work, will be found
more useful if read with the view just mentioned.
The various theories or systems of national wealth
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are briefly and clearly exhibited, and most of the in-
teresting questions of political economy are luminously
stated and satisfacterily solved. As:it is the only pro-
duction which we have recommended on this topick,
not English or American, we urgently request the stu-
dent by no means to neglect it, but to give it that stu-
dious reading to which its merits entitle it.

(Note 5.) PitkiN’s STaTisTICAL ViEW. Politi-
cal economy would be a speculative and unprofitable
science, were it not for statistical inquiries: they fur-
nish practical results with which to compare our theo-
ries, and by which to test their soundness or their fal-
lacy; for both the maxims of pelicy, and the specula-
tions of philosophers, must eventually be tested by ex-
perience. Statistical inquiries prove that the interests
of a country, and the methods of pursuing them, are
greatly dependent on the local situation of that coun-
try, the nature of its government, the character of its
people, and even its soil and climate; and consequently,
that the destinies of a people are not to be fashioned by
speculative laws, so much as by consulting their con-
stitutional tendencies and inclinations.

The very elaborate and systematick investigation
of Mr. Pitkin demonstrates the real interests of this
country, and the species of policy that should be adop-
ted by its government. It should be studied by all,
who to the learning of Smith, Steuart, Ganilh, Lau-
derdale, Malthus, Young, &c. desire to add the wis-
dom of experience. This work of Mr. Pitkin, and
the Statistical Manual of Mr. Blodgett, are the only
American prodyctions of any note, on this subject. In
the former the student will find every thing relative to
the resources and financial concerns of this nation, and
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a brief similar statement as to Great Britain and Ire-
land from 1804 to 1813. A few days’ attentive study
will furnish him with a clearet view of the wealth and
power which flow from agriculture, manufactures, and
commerce, than could be gained by as many years of
desultory and casual inquiry.

(WNote 6.) BoLLMAN oN BaNnks &c. Our national
and individual pecuniary embarrassments, consequent
on the war of 1812 with England, the suppression of
specie payments, the curtailing of bank discounts, and
other distresses of the commercial world, together with
the organization of a national bank, gave rise to nume-
rous essays on these topicks, several of which will be
read with profit and interest, after the causes of their
origin are no more, and our country is again blessed
with all the consequences of successful commerce. Sen-
sible and well written essays on these subjects, not be-
ing the mere a priori speculations of closet philoso-
phers, but inductions from existing facts, and pres-
sing exigency, will be found generally practical and
useful, and often contain, in a few pages, that infor-
mation which we may in vain seek for in elaborate
treatises on political economy. The essays of Dr.
Erick Bollman and Mathew Carey are decidedly the
best which have appeared, and will compensate the
student of any age or country for their perusal.

(Note 7.) Jounson’s INquiry &c. It not unfre-
quently happens, as we have just observed, that ephe-
meral productions, the offspring of exigency, and ush-
tred into the world in the shape of pamphlets, to ef-
fect a particular object, possess more intrinsick merit
han those, which having a mare specious form and
\ppearance, often descend to posterity by the gravity .

40
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of their material substance, rather than the worth of
their intellectual contents. T'his remark apphep with
great force to a number of essays, which the extraor-
dinary and anomalous situation of the moral a.ml po-
litical world for the last twenty-ﬁve years has occa-
sioned, and which, for the sake of philosophy, should
be rescued from that oblivion which so universally at-
taches to tlns spec1es of productions.

But in winnowing in so ample a field, the greatest
caution should be observed; for scarce one in a hun
dred of these is entitled to outlive the hour which gave
it birth. In these pamphlets, however, we sometimes
find much learning perspicuously arranged, and un-
folded in a pure and classical style: they occasionally
contain the substance of more extensive treatises, and
also mew and valuable 1deas, which are forgotten,
or leave but faint impressions, because given to the
world under the modest appellation of ¢Essays, or
“Thoughts.” We have no doubt but that opinions
worthy of Newton, Kepler, Bacon, and Boyle; Gro-
tius, Wolfius, or Montesquieu; such as have eternized
their names, and enrolled them on the imperishable
scroll of fame; may have been previously advanced by
humble, unknown, or forgotten essayists; and first at-
tracted observation when illumined by the splendour
of a philosopher’s name, or perhaps urged into notice
by the magnitude of the volume containing them. We
would not be understood, by these remarks, as we have
just hinted, to encourage the habit of indiscriminately
perusing the pamphlets almost daily issuing from the
press, and only distinguished by noisy verbiage, and
passionate vituperation, or vain and speculative no-
tions. Students may be permitted to be so economical
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of their time, as seldom to read a pamphlet until the
voice of general approbation presses it upon thelr no-
tice.

To the pamphiets which we have recommended in
this Course we advise some attention; such as <« War
in Disguise,”* ¢“Answer to War in Disguise,” “Ex-
amination of the British doctrine,” &c. “Address of
the Minority,” &c. «On the constituent’s right to in-
struet his representative,” “Review of the Federa-,
list,” the pamphlets of Dr. Bollman, “Joknson’s In-
quiry;” &c. which are productions of great merit, and
will be found worth perusal, long after the time and
circumstances to which they were indebted for their
birth.} :

* Vid. ante Title VIIL. p. 256, and Title XIIL p. 287, 288.
"t Vid. Note 13 on Title IIL
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“The sparks of all sciences in the world, are raked up in
the ashes of the law.”......rixcH,

“Ipsa myltarum artium scientia etiam aliud agentes nos
¢rnat, atque, ubi minime credas, eminet et excellit.”
DJALOG. QE ORAT. CAP. XXXII.

TITLE I

THE GEOGRAPHHY, AND POLITICAL, CIVIL, AND
NATURAL HISTORY OF THE UNITED STATES
OF AMERICA.

1. Marshall’s Life of Washington.
2. Williams’s History of the state of Vermont,
E. 3. Sullivan’s History of the District of Maine.

4, Belknap’s History of New-Hampshire.

5. Hutchinson’s History of Massachusetts,
from the first settlement in 1628 to
1750.

6. Minot’s Continuation of the History of
Massachusetts.

v. Trumbull’s Civil and Ecclesiastical Histo.
ry of Connecticut.
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8. Smith’s History of the Province of New-
York.
9. Smith’s History of l\rew-Jersey.
10. Proud’s History of Pennsylvania.
11. Bozman’s Sketch of the History of Ma-
ryland.
12, Stith’s History of Virginia.
13. Jefferson’s Notes on Virginia.
14. Ramsay’s History of South Carolina from
1670 to 1808.
15. McCall’s History of Georgia.
E. 16. Brackenridge’s Views of Louisiana.
E. 17. Coxe’s View of the United States.
E. 18. Sheffield on American Commerce.
E. 19. Brissot and Claviere on the Commerce
of America with Europe,

(WNote.) The motto which we have affixed to this
division will receive forcible demonstration from every
scholar’s experience, who has bestowed the slightest
attention on the operations and progress of his own
mind. Perhaps the acquisition of the widest and most
diversified knowledge is less grateful, even to the most
inquisitive nnderstanding, than the intellectual acti-
vity, acuteness, and energy which are generated under
the discipline, which every seeker of knowledge ne-
cessarily acquires, Thus the greatest learning may
be deemed most valuable, because it augments propor-
tionally the capacity to learn. The moral sciences,
besides, are so closely allied, that it is difficult to se.
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loet one on which illustration cinnot bé reflectéd from
others. A liberal mind, however zealously devoted
to a particular profession or pursuit, distovers its zeal,
not by confining its view to that alene; but by collect-
ing from all the range of science and art whatever may
perfect and embellish it; as a true lover of his country
exhibits his attachment, not by wedding himself o it
soil, but by exploring and importing the improvements
of others. 'Fo evety proféssional charactér it is desi
rable, moreover, to be as little infected, as posdible,
with the pedantry of his science; to mingle the ideas
constantly forced and engraved on his miind by his par-
ticular pursuits, with those derived fromx Hitercourse
with other men and other books, The lawyer, whost
vocation brings him more frequently into the current
of the world, than any of the other liberal professions,
it particularly behoves fo be uninfected with thosepre-
judices and peculiarities of mind, those eccentricities
of manner and expression, which arise from men’s
particular avocations, which colour, and too often cir-
cumscribe the operations of their talents, and whith
lord Bacon quaintly, but forcibly denominates the
“idola tribus.”
This consideration, which will scem trivial otly
.those who have not duly appreciated the repulsion
produced by peculiarity either of thinking or mantér,
is still more important in America, where the lawyer
possesses, perhaps, a more than ordinary share of ¢or-
sideration, and influence. And as it is from the st
dents of this profession, at least, if riot from its prac

titioners, that the nation draws the largest portioti of

its legislators and statesmen, there is an obvious rés-
son for somewhat enlarging the circuit of the law-stt-
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glent’q edugation, arising from this prebable combma-
tiom of the politician, with the eeunsellor.

While we thus consider the sciences and the arts as
a, family connécted by very intimate ties, there arex
some of these hetween which the relation is more ex-:
tensive apd obvipus. The physician, the divie, and
the lawyer, while they will aim, if they possessa libe-
ral understanding, to extend their conquests intoevery
region of letters, must, in their own defence, make very
solid acquisitions in some, between which and their
own particular province there exists a closer coinex-
ion. Itis, we think, the felicity of the jurisprudent,
that the collateral topicks to which the study of his
profession compels his attention, are more the tojicks
of cqmmon life than these auxiliary subjects whick en-
gage the divine and the physician; and better fit him.
for the business and converse of men.

His very title imports an extensive acquaintance
with the nature and principles of men’s mutual obli-
gations; and to discern and apply these under all the
modifications. of circumstances, demands both extraor-
dinary acuteness of mind, and enlarged acquaintance
with human, affairs and human passions. The poli-
tician, whose pursuits are nearest allied to his own,
requires less, perhaps, of this subtilty of intellect, and
this knowledge of men; as the points with which he is
concerned are more palpable to the common sense of*
mankind; and as effects may be computed with more
certainty, when they are to be wrought by communi-
ties, who must be swayed by general interests, than
when they depend on the infinite caprices of individual
passion and understanding. A lawyer must be a phi-
losopher to. detect, & logician to reason, a poet to de-
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scribe, and an orator to persuade; and if it be objected
that this resembles too much the extravagance of Ci-
cero, who unites in his “Orator” every feature of a va-
rious and perfect genius, this general disposition to
combim in our own profession the excellencies and
the taknts which are requisite in others, may tend at
least t prove what we have before declared to be our
convidion,—the connexion of all the branches of sci-
ence, ind the necessity, if we are emulous of distinc-
tion i1 our own pursuits, of not being entirely igno-
rant «f those of others.

It is not for us to designate the methods of attaining
this seneral knowledge, ¢‘this armour and accomplish-
meni at all points;” we are only to designate such sub-
jectsas have a more immediate connexion with law,
and, consequently, which possess a particular claim to
the attention of the American law student: they will
be found under the preceding and three following ti-
tles. 'We presume and hope, that General History
and Biography, Belles-Lettres and General Morals,
and all that can improve and adorn the mind, will re-
ceive from the student some attention; but the His-
tory, civil, political, and natural, of our own country,
Legal Biography, the Eloquence and Oratory of the
Bar, and the particular duties and conduct in life of
the lawyer, we are unwilling to leave to presumption
and hope. These subjects, therefore, are embraced in
our Course. :

The student will recollect that, in our Introduction,
we have recommended that the title Political Econo-
my, and the several Auxiliary Subjects should be stu-
died at the same time with those of the other titles,
that is, throughout the whole Course. In this way
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these anxiliary subjects may be rendered highly enter-
taining and relaxing, as well as improving.

We do not deem it necessary to remark on the me-
rits or defects of the books recommended in this title.
American history is a rich and interesting topick: as
yet, however, we have not much choice in books on this
subject: they all deserve the student’s attention. Mar-
shall’s Life of Washington, Williams’s History of
Vermont, Belknap’s History of New-Hampshire,
Trumbull’s History of Connecticut, and Ramsay’s
History of South-Carolina, ‘merit. a very earnest and '
studious perusal. :

AUXILIARY SUBJECTS.

TITLE II

FORENSICK ELOQUENCE AND ORATORY.

1. Dr. Blair’s Lectures on Rhetorick and Bel-
Ies-Lettres; particular attention to be paid
to the following chapters.

Lecture xxv. “Eloquence, or Publick
Speaking—History of Eloquence—
Grecian Eloquence—Demosthenes.”

M“ '



802

E.

AUXILIARY SBUBJECTS.

* Lacture xxvi. “History of Eloquence
continued—Roman Elequence—Ci-
cero—Modern Eloquence.”

Lecture xxvil. “Different kinds of Pub-

. lick Speakmg—Eloquence of Popu-
Tar Assembhes—Extracts from De-
-mosthenes.”

. Lecture xxviil. “Eloquznw of the Bar
. w—Analysis of Cicero’s Oration for

- -Cluentius.”
Lecture xxxi. “Conduct of & dlseomse
in all its parts—Introduction—Divi-
sion—Narration, and Explication.”
‘Lecture xxxii. “Conduct ofa discourse
—The Argumentative Part—The

Pathetick Part~—The Peroration.”
Lecture xxxiii. “Pronunciation or De-
livery.”

Lecture xxxiv. “Means of Improving
in Eloquence.”

2. On the Eloquence of the Bar. Vid. 2 vol
Rollin’s Belles-Lettres.

8. Quinctilian’s Institutes of the Orator. I’at
sall’s Translation.*

4. Lawson’s Lectures on Oratory.

5. The Abbé Maury’s Principles of Elo-
quence, adapted to. the Pulpit and the
Bar.

* Vid. Note on the 4th Title of Auxiliary Subjects.
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6. Campbell’s Philosophy of Rhetorick.
7. The Orations of Lysias and Isocrates.
Gillies’s translation.
8. 'The Orations of Demosthenes. Leland’s
translation. '
9. Guthrie’s Select Orations of Cicero,
translated.
10. White’s translation of the Orations of
Cicero against Verres. .
E. 11. Chapman’s Specimens of Forensick Elo-
quence.
E. 12. Campbell’s Continuation of Chapman’s
Specimens.
13. Lord Erskine’s Speeches. New-York
American edition in two volumes.
E. 14. Mirabeaw’s Speeches in the Constituent
Assembly.

(WVote.) Ox THE EL0QUENCE OF THE BAR. Under
this head we have mentioned the most popular and
useful worke on rhetorick, and some of the best col-
lections of speeches.

The student requires not to be reminded by any re-
marks of ours, of the importance of this branch of his
legal accomplishments; and for instruction in the arts
of rhetorick, and for models of oratory, we refer him
lo the works we have selected.

The only general maxim which can be proposed to
him who is emulous of a clear, correct, and felicitous
Ylocution, is to remder himself familiar with the best
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models of English style, both in prose  and verse.
Though the eloquence of the bar is comparatively se-
vere and unornate, and the advocate seldom has oc-
casion for poetical imagery, he may often require that
comprehension of expression peculiar to the pdet; and
though his topicks are for the most part technical, they
may occasionally derive illustration from all the va-
rieties of literature. '

Nothing is so often wearisome to the auditors of the
advocate, as the long citations he is under the neces-
sity of making from legal authorities, except it be the
drawling and careless manner in which they are read.
The reading of an authority, if not the signal for in-
attention, especially to juries, is at least a forewarn-
ing of fatigue. Policy, therefore, might dictate more
attention to this matter. Lord Mansfield, it is said,
possessed the art, by the agreeableness of his reading,
to render even a statute interesting.

The speeches of lord Erskine are perhaps the best
models of bar eloguence we possess: equally remote
from calm frigidity, and frothy declamation, they ap-
pear to us to form a very happy combination of that
good sense which is the strong feature of English lite-
rature, and that powerful enthusiasm in which it is
perhaps deficient. Even in his boldest flights there
is a controlling propriety, which disposes us to believe
that he has rather constrained than exaggerated his
feelings, and which, it is evident, do not on that ac-
count affect us the less. 'We are disposed to a stron-
ger recommendation of these speeches, from believing
that the taste of our nation, (if there be not a deeper
and more permament cause to be found in its charac-
ter,) disposes us to an imitation of the florid eloquence
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of the Irish school, rather than the chaste and tem-
pered models of which we have been speaking.

If there is any great work in English literature, to
which we should direct the particular attention of such
as are studious of their style, it is Hume’s History; the
composition of which, however carefully elaborated,
has not more elegance than ease, and holds, to our
view, a desirable medium between the old, natural
English style, and the more artificial, stately, anti-
thetical, and balanced manner of modern days. And
while on this topick, we would suggest to the student,
belonging, as he does, to a profession which forms so
large a portion of the literati of the country, the pro-
priety of a strict adherence to the established stan-
dards of the English language, and of rejecting the
numerous innovations which, while they subserve a
temporary and inferiour convenience, may issue in
worse effects than drawing on us the sneers of trans-
atlantick criticks.
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TITLE III.

LEGAL BIOGRAPHY AND BIBLIOGRAPHY.

1t is a useful as well as pleasing interest which we
feel in the lives of distingmished persomages, especi-
ally of such as have been eminent in our own partict-
lar pursuits. We believe most ambitious minds, inih
first pantings after distinction, have proposed to them-
selves some illustrious character as a model, whos
sentiments they have imbibed, whose maxims they bave
practised, whose very errours they have copied, With
a thousand times more ardour than can ever be com-
municated by precept. Something of this we feel it
reading of every eminent man: we rise from our book
with more love for knowledge, more respect for ge-
nius, more resolution to be diligent, more confidenct
in the success of exertion: it is scarcely possible o
contemplate such characters as lord Hale and sir Wil
liam Jones, without a more zealous esteem of probity,
and a consoling conviction of the prodigies which msy
be wrought by method and application; emotions si
milar to those we feel in remembering the heroes of
classical literature on classical ground; and which
prompted the great Roman orator and lawyer, whes
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he declares the enthusiasm with which he called to
mind the sages and orators of amtiquity, amidst the.
streets and groves of their native city.*

If this sort of enthusiasm were its only effect, leq
gal biography might claim a place in the studies of
law students, into whose pursuits despondence and fa-
tigue are so apt to obtrude themselves. It appears
100 a very natural curiosity, to be inquisitive into the
bistory, fortunes, reputation, and character of those
who have imparted lustre to the profession of law,
whose decisions ar opinions have been handed down
as worthy of a place in the bady of the law, and in
whose names we have a kind of interest and acquains
tance, from their having so long been associated with
our daily studies; besides that their history, connected
as it sometimes is with the history of their own times,
may shed light on' the legal character, notions, and
revolutions of their age. It may not therefore be
unaeceptable to add a list of such eminent lawyers
&e. as are worthy of a portion of the siudeni’s atten.
tion: by this we by no means desire the student to
search after the voluminous biographies of personages,
whose lives canr be usefully summed up in the extent
of a few pages. In this department of his studies,
the student must generally be content with biographi-
eal sketches or netices, which, if well writies, will of.
ten be found to. centain all that is really useful in bio.
graphy. Of most ef the persons centained in the
followimg lists, such works as Rees’s Cyclopmdia and
Lempriere’s Universal Biography, wilk be feund to
contain most of what is useful or entertaining to be

* Cic. De Legg.
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known. The life of lord Hale, by Burnet, of lord
Mansfield, by Holliday, of Francis North, baron of
Guilford, and Dodson’s life of sir Michael Foster,
should be read by every law student. In Mr. Halls
Law Journal the student will find a number of excel-
lent biographical sketches.

On the subject of Legal Bibliograpky it is sufficient
to remark, that a zeal for knowledge is sure to make
us anxious and particular as to the sources whence we
are to derive it.- As the mind is enlarged by know-
ledge, it grows fastidious in its selection, and is con-
tent only when it is supplied with the cheicest nutri-
ment. On almost every topick there has been much
bad, and some good writing: some authors convey
more instruction on a subject, in one page, than others
in a dozen: selection therefore is of great moment:
but the student should endeavour to make himself
previously acquainted with the best productions on
each subject, and likewise the best editions of such
works; and not be content with chastening his taste, by
reading every thing which is placed before him. In
this Course we have endeavoured to make this se-
lection for the student; the subject, therefore, of Le-
gal Bibliography can present but few difficulties.—
New works are daily issuing from the press, and new
editions of existing works, (often much improved,) are
frequently published; of all which works the student
must not be disregardful: with but little expense of
labour or time, he can accurately inform himself of
their character.
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AMERICAN LEGAL BIBLIOGRAPHY.

On the subject of American legal bibliography, ft
may perhaps be well to bestow some attention. In
our twelfth note on the third title of this Course, we
have said something on the progress of American
jurisprudence, and particularly of the growth of the
science as evidenced by the numerous excellent judi-
cial reports. 1n addition, we deem it unnecessary to
do.more than to enumerate the American books of re-
ports to the present time.

A LIST OF AMERICAN BOOKS OF REI;ORTS..

. . Vermont.
Chipman’s Reports. 1 vol.
Tyler’s Reports. From Jan. term 1800 to May term
1803. 2 vols.
Massachusetts.

Tyng’s Reports. (1st vol. by Williams.) From Sept.
4804, to June 1805; other vols. from March 1806,
to . 10 vols. ‘

Gallison’s Beports. From May term 1812 to Nov.
term 1818, both inclusive. 1 vol.

8elfridge’s Trial for killing Austin. Nov. 1806 1 vol,

Connecticut.

Kirby’s Reports. From 1785 to May 1788. 1 vol.

Root’s Reports. From July 1789 to Jan. 1798. 2 vols.

Day’s Reports. From June 1802 to June 41807. 2 vols.

New-York.

Caine’s Term Reports. From May 4803 to Nov.

1805. 3 vols.
4?2
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Judicial Opmmns in Mayor’s Court. 1 vol.

Caine’s Cases in Errour. Feb. 1804. 1804. 1805. 3
vols.

Coleman and Caine’s Cases. From April 1794 to

. Nov. 1805, both inclusive. 4 vel.

Johnson’s Cases. KFrom Jan. 1799 to Jan. 1803. 3
vols.

Johnson’s Reports. From Feb 1806 to——. 11 vols,

Sampson’s Report of the Catholick Question. March
1813. 1 vol.

Sampson’s Report of the Case of the Iourneymen
Cordwainers. Dec. 1809. 1 vol.

New-Jersey.

Pennington’s Reports. From May term 1806 to Feb.
term 1808. 1 vol.

Coxe’s Reports. From April term 1790 to Nov. term
1795, both inclusive. 1 vol.

Pennsylvania.

Dallas’s Reports. From 1757 o 1806. 4 vels.

Addison’s Reports. From Sep. term 1791 to March
term 1799. 1 vol.

Binney’s Reports. From 1799 to ——. 7 vols,

Brown’s Reports. From 1806 to 1814. 2 vols.

Peters’s Admiralty Decisions. From 1792 to 1807
2 vols.

Smith’s Trial for murder of Carson. May 1846. 1
vol. .

Margland

Harris and McIIenry’s Reports. From 1658 to May
1797. 3 vols.

Hall’s American Law Journal. From Ja.n. 4808 to
Jan, 1817. 5 vols.

t.
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Virginia.

Call’s Reports. From 1797 to 1803. 8 vols."

‘Washington’s Reports. ':¥From fall term 1790 to fall
term 1796. 2 vols.

Henning and Munford’s Reports. From Oct. 1806 to
Oct. 1809. 4 vols

Maunford’s Reports Fl;om March 1810 to Oct. 1810.
1 vol

Cases in the: Generul Golrt of Vu-gima' From 1789
to 1814. : 1 .vol. 2

.N’orth’ Carolina.

Cammeron and Norwood’s Reports. From Ju; une term
1800 to June term 1804' 1vol. -

Taylor’s Reports From March 1799 to 1802. 1 vol.
Haywood’s Réports :FYom Oct. 178910 1798. 1 vol.
- Bouth:Carolina.

Bay’s Reports From 1783 to 1798, both inclusive,

and from 1796 to A80%, both inclusive. 2 vols.
Bee’s Admiralty Reports. From 1792 to 1808. 1 vol.
. Kentucky.
Hughe’s Reports. 1 vol.
Hardin’s Reports, From spring term 1805 to spring
term 1808 inclusive. 4 vol.
Tennessee.
Overton’s Reports. Fram Nov. 1791 to Nov. 1812,
1 vol. :
Lomszana
Martin’s Orleans Reports. From fall term 1809 to
fall term 1810. 1 vol.

—

" Cranch’s Reports in the Supreme Court of the United
States. KFrom Aug. 1801 to Feb. term 1814. 8
vols.
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A LIST OF WRITERS ON THE' CIVIL LAW, THE LAW OF
NATIONS §C. WHOSE BIOGRAPHIES MERIT ATTEX-

TION.

Aguesseau, Henry Francis d’
Augustin, Anthony
‘Abreu, Chevalier de
Aitzema, Leovan
Bynkershoek, Cornelius Van
Baldus, de Ubaldis
Baldwin, Francig

Berth, Peter

Barrere

Bolanos, Juan de Hevia
Bellus, Petrinus

Buddgeus, John Francis
Boxhorne, Marcus Zuerius
Cocceius, Henry
Cocceius, Samuel
Cujacius, James

Contius

Crusius, James Andrew
Cuneeus, Gulielmus
Cleirac, Stephen

Cynus

Casaregis

Duck, Arthur

Docimius or Demitius
Dumont, George
Dumoulin

Emerigon, Balthazard Marie
Freer, Marquardus
Fabrot, Charles Annibal
Grotius, Hugo

Galliani Ferdinando
Godefroi, James

Godefroi, Theodore

‘ Goﬂéffqi, Denys

Granswinkle, Theodore

" Gravina, John Vincent

Gronovius, John Frederick

. Gentilis, Albericus

Gama, Antonip de!
Gothofredus, Dennis,
Gibbalinus - L
Habreu, Chevalier de
Huber, Ulric -
Hubnér

Heineccius, John Gotleib
Hobbes, Thomas

. Henkel, Balthazar

Tmola, Johannes de

Kurike =

Koch' -~

Leicherri, George James

Loccenius, John

Labeo, Antistius

Luenclavius, John

Lampridi

Leibnitz, William Godfrey

Luzac, Elie

Morisot, Claude Bartholome¥

Mornac, Anthony

Monochius, James

Marquardus, Johannes

Noodt, Gerardus

Ompteda Henry Lewis, Baro?
Von

Puffendorf, Samuel

Postlethwayte, Malachi
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Papinian . : Sahnasms T
Paylus : Schelling, Pierre, Vpnder
Proculus Sarpi, Peter Paul

Pothjer Targa

Paciug, Julius . Ulpian, Domitius
Pontanus, Isaac .~ Voetius, John

Peckius, Peter . Voetius, Pau] ' .
Perezius, Anthony .+ Valin, René Josué :: ..,
Roccus, Francis , Vinnius, Arnold
Ranucci , Verwer, Adrign .

Selden, John Vattel

Straguchius, John ' Wolfius, John .

Straccha, Benvenuto Zentgravius, John Joachim
Santerna, Peter Zazius, Hulric

Struvius . ' Zouch, Richard
Stypmapus Zypeweus, Fra.ncis :

JV'ote. We refer the student, for concise biogra-
phical and bibliographical information of the civilians
and ’pnblicists above enumerated, to Struvins’s Bibli-
otheca juris selecta; Ferriere’s History of the Roman
Law, chapter xxx; Duponceau’s Translation of Byn-
kershoek’s First Book of Questiones Juris Publici;
Lempriere’s Upiversal Biography; Evans’s Transla-
tion of Pothier on Obligations, and Johnson’s Trans-
lation of Azuni on Maritime Law.

He will also find in many instances, appended to
the works of those writers, some notice of their lives
and productiohs. The Encyclopzdia Britannica;
Rees’s Cyclopmdia; Bayle’s Dictionary, and the Bio-
graphical Works of Fabronius, D’Alembert, Klein,
Adams, Gezelius, &c. may be consulted with the cer-
taihty of gaining more extensive, pleasing, and useful
informatiop.



314 AUXILIARY SUBJECTS.

A LIST OF THE MOST EMINENT LEGAL CHARACTERS 0 ‘
ENGﬂAND; WHOSE BIOGRAPHIES MERIT ATTENTION

Alvanley, Richard Lord,C. J.
C.B.*
Anderson, Edmund, C.J. C. B,
Bacon, Sir Francis ’
Bracton, Henry‘ de
Britton, John .
Bridgman, Sir Orlando, C. J.
C.B.
Billinge, Thomas, C. J. B. R.f
Bromely, Thomas, C. J. B. R.
Babington, William, C.J. C. B.
Brian, Thomas, C.J. C. B.
Brundnell, Robert, C. J. C. B.
Baldwin, John, C.J.C. B.
Brooke, Robert, C. J. C. B.
Browne,: Anthony, C.J. C. B.
Banks, John, C. J. C. B.
Bedingfieid, Henry, C. J.C. B. ,
Brampstone, Sir John,C.J,B.R.
Blackstone, Sir William
Buller, Sir Francis
Coke, Sir Edward, C.J. B.R..
Coventry, Thomas Lord
Comyns, Samuel
Croke, Sir George
Cheney, William, C. J
Cavendish, John, C. J.
Cottesmore, John, C.J
Clopton, Walter, C. J.
J.
J.

¢

Chomley, Roger, C. -R..
Crew, Sir Ralph, C. J. B.
Catline, Robert, C. J. B.R. .
Doddridge, Sir John '
Dyer, Sir James, C. J. C. B.

Chief Justice of the Court of Common Pleas. + Chief Justiee of the Court of Kisg 35

_Grimestone, Sir Hirboﬁ_!;
Gilbert, Sir Jeffrey, 1d. ¢
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CHIEF JUSTICES OF THE COURT OF KING’S BENCH,
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. Mich. Ter. 6 Henry 4.
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James Ley . . . . Hil. Ter. 18Ja. 1.
Sir Ralph Crew . . . . . . .2 Ja 1.
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Thomas Richardson . . . . . . 7Ch 1.
Sir John Brampston . FEas. Ter. 11 Ch. 1.
Sir Robert Heath . . . Mich. Ter. 19 Ch. 1.
Sir Robert Foster . . . . . . 12 Charles 2.
Sir Robert Hide . . . . . . . 156Ch. 2.
Sir John Kelynge . . . . . . 417 Ch. 2.
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43
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A LIST OF THE LORD CHANCELLORS, LORD KEEPERS,
AND LORDS COMMISSIONERS OF THE GREAT SEAL

OF GREAT BRITAIN, WITH THE DATES OF THEIR |
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From the year 1530.
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1639.Jan. 23. Sir Thomas Finch' « - - Lord Keeper.

1640. Jan. 28. Sir Edward Littletoa .- - Lord Keeper.

1645. Aug. 30. Sir Richard Lane -° - - Lord Keeper.
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1801. April 14, Lord Eldon,C.J. C. Pleas Lord Chancellor
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AMERICAN LEGAL BIOQRAPHY.

It is natural that admiration of the growth of legal
science in this country, should be accompanied with
a desire of some acquaintance with its cultivators.
If useful discoveries and inventions, increase of learn-
ing, the spread of religion, and the general ameliora-
tion of society, concern us as abstract facts, they ac-
quire additional interest when associated with a know-
ledge of the individuals to whom we are indebted for
their introduction: biography then must be a pleasing
study; but it is likewise eminently useful: it is history
teaching by example. 'The means of improving va-
rious kinds of talent, the success of persevering indus.
fry directed by integrity, the deference, honours, and
influence accorded to enlightened genius; the arts of
rising in life, are all forcibly and advantageously ex-
emplified, stlmulatmg our ambition, and guniding our
footsteps.

Law is a growth pecuharly adapted to the Ameri-
ean soil; Itis, perhaps, not a rash assertion that no
country for the same population, ever produced in the
space of forty years, as many deeply learned and sci-
entifick lawyers. 'The bar of every state in the union,
has been distinguished by its legal Hercules. .Some
of these luminaries have departed from us, leaving the
brilliance of their fame for our contemplation; others,
from their meridian height, now enlighten and warm
us. Let the youths of the present day follow their
paths, and as the setting horizon receives those now on
the ascendant, may the culmination of those emerging
from the dawn, be at least as splendid as that to which-
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they have succeeded. The lives of such eminent Ame.
rican jurists as have been published, will no doubt be
consulted with a national and professional interest: it
were invidious to designate the many profound and
accomplished lawyers who continue to adorn and en-
Tlighten the bars of the respective states, as the student,
in the progress of his studies, will become sufficiently
familiar with their names.

AUXILIARY SUBJECTS.

TITLE IV.

PROFESSIONAL DEPORTMENT.

[Under the preceding divisions of our work, we
have attempted to arrange for the student a choice yet
extensive course of professional reading. Amongst
the numerous volumes recommended, (few indeed in
comparison with the multifarious tomes of the law li-
brary,) we make no doubt of having neglected some,
with whose merit our reading has not made us ac-
quainted, while of others we may have spoken in the
manner rather suggested by accidental prepossessions,
than due to their intrinsick worth. Under every dis-
advantage, however, of limited knowledge, or incor-
rect judgment, we may reasonably assume to ourselves
the merit of delineating an outline which, however it
may be partially altered by different taste, or better
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judgntent, must certainly prove better than the vague,
imperfect, and injudicious course which is generally
pursued. It was the wish of correcting this unprofi-
table plan of legal education, and of redeeming for
the student many hours of vain and desultory labour,
in a study sufficiently arduous with all the aid of me-
thod and selection, that engaged us in the present
undertaking—an undertaking which must be perfor-
med very ill indeed, not to be productive of some be-
nefit. It is sufficiently apparent from the temour of
the observations scattered through the foregoing pages,
as well as from the nature of the work itself, that
while we desire to suggest every encouragement to
students, we would offer no hopes to the indolent and
the superficial. Regarding law as a science equally
venerable from its objects, and noble from the inge-
nuity and mental expansion employed and excited in
its acquisition and practice, we eagerly desire to see
its shrine unprofaned by knavery and ignorance, and
its retainers not more eminent from the importance of
their functions, than from the lonesty and skill with
which they discharge them. 1t is true we do not ex-
pect that this can ever happen; it is incident to the
best things to be the most perverted; and while we
may admire and emulate the portraiture which the
votaries of law have been fond to appropriate to its
professors, we must be content to see its dignity often
debased by the ignorant, and its liberality by the mer-
cenary. At the same time there are many, we flatter
ourselves, who, prompted by an honest passion for
distinction, not less than by the hope of emolument,
will enter on the study of our favourite science with
the spirit and the views we have attempted to inspire;
g2



820 AUXILIARY SUBJECTS.

who conceiving of it far differently than as of & con-
fused and arbitrary mass of dictums and decisions, re-
gulated by no principles, and reducible to no order—
as a mean of subsistence degenerating into drudgery
from the unscientifick and mechanical manner in which
it is often pursued, and for the most part more disre-
putable, indeed, than a mechanical pursuit—will de-
gire to consider its philosophy and reason, and will re.
ceive with pleasure every attempt to facilitate their
progress by the classification and selection of their
reading. He, indeed, who has bestowed on law this
kind of consideration—who has contemplated it ori-
ginating in the first principles of nature and society;
ever modified by circumstance, yet ever constant to
those principles; ever changing its particular direction,
yet never swerving from its general and inevitable ob-
jects, the good order and felicity of mankind; he too,
who has exercised his genius in discerning the nume-
rous modifications, combinations, and distinctions of its
principles, the infinite number of cases seemingly alike,
yet widely dissimilar, and all the subtile niceties which
seem peculiarly incident to these studies, bas not only
been employed in the most noble and useful of humaa
sciences, but has pursued the best discipline for invigo-
rating his intellect, and enlarging his capacity for all
other profound and useful learning. We do not woa-
der, therefore, at the partiality of those who remem-
bering, in addition to the elevation of its objects, at
once the learning and the skill, the patient research,
and the subtile genius, the drudgery and the enterprise,
the laborious lucubrations and the ready adroitness,
which seem requisite to form the accomplished lawyer,
are disposed to exalt it above every other art and sci-
ence.
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It is not our purpose, under the present title, to en-
large on the manner and conduct which should distin-
guish the guardians of the laws of the land, and the
champions of the rights of their felldw-citizens. We
have but seldom, in the course of this work, under-
taken to point out what the law s, our chief province
being to designate where the law may be found. Un-
der the present division, therefore, of our subject, we
would by no means be understood as having engaged
in the responsible task of defining the conduct of a
lawyer, in his various professional relations, best
adapted to advance his interests, and maintain the
dignity of his profession. We believe that, in most
oases, enlarged kknowledge and noble studies exercise
8o happy an influence on those who have addicted
themselves to them, that treatises and precepts on
manner and conduct become comparatively unneces-
sary to such minds; while to others they are either
unintelligible or useless. The very acquisition of li-
beral knowledge supposes the acquisition of liberal
ideas; so that, in most cases, the possession of intel-
lectual power begets correctness in its application to
the purposes of life, and the scientifick mind is always
supposed to derive, from the complexion of its pur-
suits, more correct, more enlarged, and more honoura-
ble views, than one of more circumscribed knowledge.
Under the influence of these sentiments, we feel less
solicitude for the works which we shall have it in our
power to select on this topick; especially as the stu-
dent will ever bear in mind, that notwithstanding the
word law is of comprehensive signification, lawyer
is still more so; embracing the richness and solidity
of learning, the profundity of wisdom, the purity of
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morals, the soundness of integrity, the ornaments of
literature, the amiableness of urbanity, the graces of
modesty, and, generally, the decorations and ameni-
ties of life. 'We have therefore, under the present
division of our Course, designated a few works calc-
lated to augment the student’s acquaintance with his
own mind and heart, and furnish him with rules for
the regulation of his conduct, either as it respects that
decorum of manners which maintains “with an even
balance the dignity betwixt ourselves and others”
prudence in every vicissitude and relation of life; or
the judicious use of the means best adapted to ad-
vance his private fortune, or.particular vocation. On
- ‘these topicks, denominated by lord Bacon, Convers:-
tion, the Doctrine of various occasions, and the drt
of rising in life, the pen of genius and of virtue have
been industriously and efficiently employed; but o
the peculiar duties and conduct of the lawyer, litlle
that is valuable, has been written, - In conclusion, we
have added some observations on points connected
with the conduct of law studies, which could not with
propriety be introduced elsewhere. Neither in the
General nor Particular Syllabus have we mentioned
‘them as a branch of this work; they are therefore to
be regarded as an Appendix, which we hope will be
found to contain some useful remarks on several very
important and interesting subjects. ]

1. Bacon “De Augmentis Scientiarum.” [Sec-
- tion xxiii. xxiv. xxv. Shaw’s translation.]
2. Burgh’s “Dignity of Human Nature.” [Book
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i. part 4. The first four sections and sec-
tion xvi. of part 2, boek ii. sec. viil. and
book iii. sec. ix.]

3. Rochefoucault’s “Maxims or Sentences.”
(Note 1.)

4. Watts on “The Improvement of the Mind.”
(Note 2.)

5. Gisborne’s “Inquiry into the Duties of Men.”
(Note 8.) [Chapter ix. “On the Duties
of the Legal Profession,” page 831 to 416.]

6. Edgeworth’s “Essays on Professional Ed-
ucation.” [Chapter vi. page 318 to 410,

. London 1812.] (Noute 4.)

7. The twelfth book of Quinctilian’s “Insti.
tutes of the Orator.” (Note 5.)

8. “Letters on the Study and Practice of the
the Law.” [Letter 85. “Study of Phi.-
losophy.” Letter 86. “Of Integrily.” Let-
ter 37. “Of Urbanity.” Letter 38. “Of
Modesty.” Letter 39. “thlosophy Use-
Sful, &c.”]  (Note 6.)

9. “The Barrister.” (Nute?7.)

10, Evans’ Pothier on Obligations [« Of the Ex-
amination of witnesses” g vol. section ix.
p. 223.]
. “Considerations on the viva voce examina-
tion of witnesses at the English Bar,”
(Nete 8.) |
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NOTES ON THE FOURTH TITLE OF AUX-
ILIARY SUBJECTS.

(Note 1.) RocueroucauLt’s Maxims. Such works
28 this and the two preceding, (among which the stu-
dent will not forget the wise and sententious ¢“Pro-
verbs of Solomon,”) force their practical philosophy on
the mind more powerfully by short and terse maxims,
than bulky treatises of ethicks. Burgh is a sensible
and well known writer of this cast. Bacon, in his
“De Augmentis Scientiarum,” proposes to reduce self-
policy, or the art of rising in life, into a regular sci-
ence, and has given his reader many pithy maxims on
the subject. To Rochefoucault it has been objected,
that his views of human nature are rash, and his prin-
ciples ungenerous; the young mind does not easily ad-
mit his unfavourable representations of mankind: yet
he is a happy man, who reaches old age, and does not
esteem this celebrated writer much more a painter than
‘a caricaturist.

(Note 2.) WAaTTS ON THE IMPROVEMENT OF THE
Minp. Among the numerous excellent works of Dr.
‘Watts, none has been read with more pleasure and im-
provement than the present. It was his singular me-
rit to raise out of chaos an orderly and beautiful sys-
tem of logick, freed from the subtleties and learned
jargon of the schoolmen; and in his treatise on the Im-
provement of the Mind, he has displayed the same
dislike of pedantry and useless refinement. In this
work the student will find the soundest rules for the
easy acquisition of knowledge. These rules are de-
duced from an intimate and philosophical acquaintance
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with man; and-form a methodical and admirable sys-
tem, which, if strictly pursued, cannot fail to infuse a
spirit of inquiry and observation, and to regulate and
strengthen the faculties which they require. Dr. John-
son, in his life of Dr. Watts, speaks of this book with
great respect.  “‘Few books have heen perused by me
with greater pleasure than his Improvement of the
Mind; of which the radical principles may indeed be
found in Locke’s Conduct of the Understanding; but
they are so expanded and ramified by Watts, as to con-
fer on him the merit of a work in the highest degres
useful and pleasing. Whoever has the care of in-
structing others, may be charged with deficiency in his
duty, if this beok is not recommended.”

(WNote 8.) GisBorNe’s Inquiry. There is much
useful and highly interesting information in this chap-
ter, on many of the important duties of the lawyer and
judge. The author commences with a vindication of
the legal profession from numerous dishonourable im-
putations, and shews them to be founded in prejudice
and errour. Like Quinctilian, he inquires into the
kind of causes in which a lawyer may justifiably en-
gage, and treats of the knowledge, habits, disposi-
tions, and morals generally, which should claim his
particular regard. His duties prior to, and at the
trial of causes, are pointed out, and reasons given why
he should not early engage in publick employments,
particularly as a legislator. The peculiar temptations
aud duties of the parliamentary and crown lawyer are
next treated of, and many sensible observations are
made on the highly responsible office of a judge. The
whole is comprised in a small chapter.
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(Nvte 4.) Epcewortn’s Essavs &c. In thechap-
ter in this work <Of the Profession of the Law,” there
dre many excellent thoughts on the discipline and edu-
eation of law students.. We are happy te find the
sentiments which we have expressed on these peints,
in different parts of this Course, corroborated by se
judicious a writer as Mr. Edgeworth. He insists on
the lawyer’s induction to general literature; on the ne-
¢esgity of method; the usefulness of logick; and the
propriety of knowledge of common characters and af-
fairs. In his remarks, alse, on the examination of
witnesses, and on the uselessness of the usual long ap-
prenticeships in law offices; in his observations on
legal memory, and bis admiration of Mr. Bentham, we
entirely agree with him. 'This, and the preceding
chapter in Gisborne’s inquiry,would occupy the student
but a couple of hours; and should not, by any means,
be neglected. The works, no doubt, are in most of
the publick libraries. -

(Note 5.) THE TWELFTH BOOK OF QUINCTILIAX
&c. In the second title of Auxiliary Subjects this
justly celebrated work has been recommended to the
student, and we doubt not will be read with no less in-
terest than improvement. 'T'o the twelfth book, how-
ever, we desire to attract his particular attention. The
author, after having educated his orator in all the lear-
ning of his art, proceeds in this concluding book to en.
force the necessity of good morals, and prescribes some
rules as essential to his certain and durable success,
He ingeniously maintains that there can be no efficient
eloquence, unless the speaker be an honest man; points
out the species of knowledge best calculated to im-
prove the heart, and consequently to advance the ora-
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tor’s skill in the art of spéaking; designdtes the parti-
cular dispesitions of the tind whith sheuld be espe-
cially eultivated;’ sposlis of the pericd in which the
orator' skiould commence his exreer; exarmines the dif-
ficult questions which arise 1s to the kind of causds
which an orator is justified in advecating, and his con-
duct in their mansgement; dwells on thé matters which
he sheuld principally regard in studying his causes,
and particularly those things which lie should observe
in pleading them; and concludes with some remarks
on the va¥ious ]Emdé of eloquence, and the adaption af
eéach species to the partiéular cause.

(Note 6. LirTTeRé oN THE STUDY AND PRACTICE
&c. 'We have riof reconithended the whole of this ve-
lume, though it has been niach spoken of. It is some
fimes written with eloquénce and spirit, but abounds,
we think, in verbisge throughout. The letters which
we have désignated, and those on eloquence are the
best in the volume. We are reluctant to believe that
vbook so wordy, tedious, and declamatory, is from the
ren of sir James Mackintosh.

(Note 7.) Tue BarrisTer. This is a charming
ind instructive little volume, manifestly the production
f a man of law and of literature, and the offspring of
n accomplished and reflecting mind. It is impossible
o read this work without catching a portion of that ho-
ourable spirit which guides the pen of its author. The
‘hilosopher, the orator, and the gentleman should be

itimately blended with the lawyer, to constitute that
haracter which it is the desire of the Barrister, and
1¢ humble attempt of this Course, to form.

(Note 8.) CONSIDERATIONS ON THE VIVA VOCE
XAMINATION &c. 'This sensible essay, on a highly

45
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useful topick, is appended to a work called Deinolog,
by Hortensius. Scarce any part of a lawyer’s profes
sional duty requires more skill and delicacy of mansg
ment, than the vine voce examination of witnesses
Great knowledge of the human character, the arto
adapting his manner to its varieties, penetration, equ
nimity, amiableness, irmness, clearness of exprestio
&c. are requisite in extracting the precise truth fon
witnesses; and it is one of those arts on whichali:
yer’s success or discomfiture frequently depends, inde
pendently of the intrinsick merits of his cause. Liis
an art, in which there may be a considerable disphj
of genius; and often more strongly commands the s
miration of intelligent observers, than elaborate #l
ploquent speaking, The ninth section of the seond
volume of Evans’s Pothier is recommended by usi
this place, chiefly on account of some useful obser®
tions on this topick, addressed to young practitione




OF NOTE BOOKS:

“Brevitas Memorise Amica.’

It has often been a questlon whether the legal stu-
dent derives from the practice of taking notes any so-
lid advantage, and one fully commensurate with the
necessary expenditure of time. A solution of this ques-
tion can only be found by first considering it as ap-
plied to the usual manner of taking notes, which is
founded on no principle, and regulated by no rule;
and secondly, in reference to the most methodical and
scientifick modes by which such a practice may be di-
rected. We have no hesitation in saying that a stu-
dent would do better never to make a note, than to in-
dulge in the customary mode; and, on the other hand,
that there is no auxiliary so powerful, or so durably
advantageous as noting, when properly regulated.
That species of note-taking which consists in transcri-
bing nearly all which a student reads, and which, like
the practice of some lawyers in noting the testimony of
witnesses, presents the whble, with all its wordy and’
immaterial appendages, is surely a gleat waste of
time.

Common-place books, as to their matter and method
should vary with the progress of the student; for that
which is highly proper for him who is advanced in his
studies, would be altogether unsuitable to the mere
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tyro. In determining, therefore, on the utility of this
practice, the student must be presumed to follow the
most advantageous method; in which case, we do not
doubt the justness of an affirmative answer.

It is a law of our nature that those impressions
which simultaneously affect the mind through the me-
dium of more than one sense, are more vivid and last-
ing, than where only one of the senses is excited.
‘Writing is a species of touch, and is an act which,
from the time and attentjon necessarily required, must
he favourable to the memory: Besides this; there is a
pride in our nature which revolts at the servile tran-
scription of what is not understood; the student, there-
fore, will be stimulated to additional inquiry, and na-
til he has sufficiently investigated the subject, judi-
ciously to abridge his author, or extract the snbstance,
he will not vecord it in his note book. The objects of
poting are two; first, as a means of impressing knaw-
ledge on the mind, by selecting and extracting frem
much that which is valuable, and secordly, the pes-
session of such a digest as may be frequently resorted
to; which digest, being the work of the student him-
self, carefully and judiciously selected from an infinite
variety of authors, and methodically arranged, must
be familiar to him, and can be examined by him with
more facility, for the solution of an occasional doubt,
than perhaps any other work. In order to accom-
plish both of these objects, with the least expense of
time, and with an assurance of freedom from the plau-
sible objection that <“what is committed to paper, is but
seldom committed to the mind,” we shall present to
the student our opinion as to the different kinds of
note books proper to be used; the order in which they

b
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onld be faken ups aad ﬂm p&'ﬁouhr method to be
adopted.in each.

In coniempleting the mmd in itt gradual progress
from the rudimenis of any science, to that complete
knowledge of it which leads to refinement and cen-
syves to that intellectnal vision which, whilst if pre-
sents the science with all its harmonies, amplifies all
its defects; the inquirer must perceive the necessity of
sdapting to each stage of his progress, a mode of in-
vestigation, and o, method of recording its resnlts, best
swited to the particulap state of menial improvement,
This view of the snbject is the result of experience,
and is fully justified: by that a prieri reasoning, which
presonts itself to. every one whe maturely reflects on
it; - Home, perhaps, may think that this is imparting
to.-a trifling subject #n air. of scientifick importance,
and atiempting to fashion on principles that which
shogld vamy with the tasie or whim of the student.
We think net: the simplest things in life lose none of
their value by giving to them that philosophy which
really belongs to them; and nething should be deemed
teifling which relaies to the economy of time, improve-
ment in knowledge, and the general benefit of students.
We shall, therefore divide note books into the eight
following kinds, the nature ard use of which we shall,
in their order, proceed to explain.

1. Note Book of Exceptions to General Principles.

2. Neote Boek of Abridgment of Statute Law.

8. Note Book of Remarkable Cases Modified,
Doyhted, or Denied.

4, Neie Book of Leading Cases.

6. Note Book of Uncommon Titles.
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¢ 6. Note Book of Obiter Dicta. and Remarkable

Sayings of Distinguished Judges and Lawyers."
. Note Book of Books Approved orCondemned,
.8 Note ‘Book of Doubts and Solutlons. '

1st. NOTE BOOK: OF EXCEPTIONS TO Gmmnu. rmn'cl-
, PLBS ;

The substratum of every science consists of cortain
elementary rules.or first-principles, which as they s
generally the pure dictates of reason, and. short dnd
simple in their phraseology, find an easy access to the
mind: These rules are : necessarily numerous, ad,
with their exceptions and illustrations, constitute the
entire learning of any science. Principles, owing ¥
the universality of their expression, their reason, and

“application, glide almost imperceptibly into the mind
and being once seated in the memory, seldom or never
abandon it. That which is once forcibly impressedor
the understanding, because fully comprehended, is 1ot
liable to forsake us; hence those rules which have bee
repeatedly tested by reason, and successfully applied
to an infinite variety of cases, and finally adopted 2
principles, have a particular congeniality with the mind,

~ and are welcomed to the memory as the offspring of
philosophy. But exceptions have each a peculiarres
son, requiring a special act of memory, and they sl
dom enter the mind so freely, or remain so willingly#
general rules. In the case of principles the memor
is often merely passive, but exceptions generally call
on the active memory. ~ A mnote book therefore, which
records exceptions, answers a double purpose; for &
an exception proves the rule, a record of exceptioss
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must necessarily be a depository of the principles or
rules. 'We conclude therefore that the proper subject
of a note book is exceptions, and not general rules.
Exceptions limit the note book to a. moderate size; and
as they are dependant on peculiar reasons, and are
more liable to change than general rules, they require
some adscititious aid to establish them in the memory.
The titles of this note book should be alphabetically
arranged, and the law points, for the sake of reference
from one to the other, should be numbéred. We shall
state the mode of keeping this note hook, and by way
of example, (under the letter B,) shall arrange the ex-
ceptions under their respective titles.

Ezample of Note Book of Ewceptions to Gemral
' Princzples

Baron and Feme,

1. Feme-Covert may sue and be sued as feme-sole in the fol-
lowing cases: 1. By custom of London, if she has traded there
by herself, and is sued in the courts of that city. 2. Where baron
is perpetually banished. 3. Where transported for a time, and
contract was made before the expiration of this period. 4. Where
the time has expired, but baron has not returned. 5. Where an
alien husband deserts the country.

2. Baron and Feme may testify for or against each other. 1.
In case of high treason. 2. Of personal violence on the wife, or
threat. Audley’s case, 1 Sta. Tri. 265. Penn. v. Stoops, Add.
Rep. 381. Lady Lawley’s case, Bull. Nisi Prius 287. 8. In case
of wife de facto, as where husband is indicted on Sta. 3 Hen. 7,
for forcible marriage, or where for bigamy. 4. Wife of bankrupt,
touching his estate, by Sta. 5, Geo. 2, Cap. 30. 5. In civil ac-
tions where neither is a party, the wife is a good witness to dis-
charge one of the parties to the action, by chargmo' her husband,

as in Williams v. Johnsop, 1 Stra, 505, -
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Bond. .

1. Breach need not be assign'éd. 1. Where band is for By
‘ment of an entire sum in gross. 2. In case of bail bonds. 8.0
bonds given to the lord chancellor, by petitioning creéditor.

| Bdb o Ewxchange.

* 1. Though drawer had no effects in drawee’s hands, from the
date of the bill to its maturity, notice of non-acceptance must be
given te him. . In case of acceptances on the faith of consign-
ments from the drawer, fiot come to hatd, 1 Bos. & Pull. 655
2. Acceptanges on the ground of fair mercantile agreements,’
East. 359. 8, Of a bill drawn by an qent on his. principaly §
Bos. & Pull. 259, Clegg v. Cotton..

The above will be sufficient to evince the utility of
this species of note book. In No. 1 of title ¢“Baron
and Feme” the student will find five exceptions to the
general rule that femse-covert camtot sue, or be sued 2s
feme sole. 'These exceptions at once suggest the ge-
neral rule, which therefore need not be set down. In
No. 2 of same title, the general principle that neither
in civil or criminal cases ean husband and wife testify
either for or against each other, is disclosed by the ex-
ceptions; which, resting on a reason peculiar to each
are not easily remembered. Under the title <Bond,”
are given the three exceptions to the general rule that;
in declaring on a bond with a condition, plaintiff must
state the condition and assign the breach. It is easy
to remember this rule; but the exceptions do not res-
dily occur.

In some cases the student will find exceptions to such
rules as are themselves exceptions to the general rule.
This occurs in the exceptions stated by us under the
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tille “Bills of Exchange.” The general rule is,
that ‘@ helder of a bill must give notice to the drawer
of the drawee’s non-acceptance.” 'Fhe exception is,
that ¢4t is not necessary to give such notice where
drawer had no effects in drawee’s hands from the date
of the bill to its maturity:” but on this exception the
student will perceive engrafted the three exceptions
notéd by us. When such a case occurs, it will perhaps
be attended with some utility to place an * before the
number, as we have done in the above example.

This note book may be commenced when the stu-
dent arrives at the third title of this Course; for in
reading the preceding matter, we think the student had
better have no regular note bock. He may occasion-
ally set down his views or doubts, but as a practice
we would discourage note-taking until he has acquired
semething of a legal mind, by a cursory view of the
great outlines of legal science.

2d. NOTE BOOK OF STATUTES ABRIDGED.

Aaother very suitable species of matter for a note
book is the substance of statutes. This book should
comprise a concise abridgment of all such important
Euglish statutes as are known, or presumed to be in
foteé in the state in which the student contemplates to
practise.  Statutes are always exuberant in words, so
that much time and aitention are required to extract
their meaning. It will, therefore, be found a very pro-
fitable exercise, in the course of a student’s reading,
closely to abridge every important section of sucli sta-
tutes, and to give these sections the same arrangement.

- m. . :
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as- in the- original. - These summaries will: be found
highly useful to the student through the whole course
of his reading, and will often save him much labeur in
his practice. Although considerable time, and clese
application are requisite to the completion -of such-a
note book, we doubt not that, eventually, it will. be
found that much time has been saved. It may pap-
haps be said, that it is the only mode in which statues
can be well understood and established in the meimds
for they cannot be abridged without more than cudi-
nary aitention; whereas, unless a person has a very
special object in reading a statute, the mass of . verki-
age in which it is enveloped, is apt to occasion a hasty
and cursory perusal. 'This species of note book, there-
fore, effects three important objects; first, it prevests
a habit of negligently reading statutes, and accustems
the student to bestow on this branch of law an easly
attention, commensurate with its great importance;-se-
condly, it much facilitates his progress in other depart-
ments of law; and as it early impresses on his mind
an acquaintance with important statutory provisioms,
he contemplates the law as a progressive and impwo-
ving science, and necessarily directs his attention#s
existing imperfections, and the various modes of s
medy; he compares the common law with the statatemy
amendments, and views the whole, not as the arbitrazy
mandates of an unmeaning legislator, but as a system
growing out of necessity, and resting on principles.
T'hirdly, such a note book ably executed, saves mush
time in the future prosecution of legal inquiries. Sim
tutes, with all their plenitude of wordy expletives, ean
not be reperused on the occurrence of every doubt, but
if their substance has been well extracted, a glance of




NOTE BOOKS. 843

the eye over a statute thus abridged, will often afford
meore information than could be gained in half #n hour’s
attentive reading of the original. 'The entire force of
these observations can scarce be comprehended, except
by those who have experienced the numerous difficul-
ties to be encountered in the prosecution of legal inves-
tigations, especially those which arise out of statute
Jaw; and who have found the great waste of.time ari-
sing from the want of proper aids, and the wonderful
difference between the use of method apd certain faci-
lities,.and the usual mode in which students prosecute
their researches. - SR

In this undertaking, the st‘udent should particularly
attend to the distinction between retrospectwe, expla-
-natory, and declaratory statutes; some Bemg merely
declaratory, some explanatory, and others both. He
should likewise atiend:to the ppomhonlof statutes
which revive such as had expired; of these which re-
peal declaratory, and of'those which repeal repealing
statutes. - In all of thesc cases the stadent should re-
gard the different modes of construction suited to each,
and as an appendix to his statute note book, he should
insert all important points of construction, which have
arisen on the different species of statute. This appen-
dix should refer to the statute abridged, and this, in
turn, to the construction &c. in 'the appendix. The
kind of statute, whether retroactive, explanatory, de-
elaratory, repealing, reviving, &c. should be designa-
ted by a mark; as for example: retroactive by t, ex-
planatory by *, declaratory by v, repealing by ||, re-
viving by 1, &c so that these distinctive: marks may
at once declare an important quality of the statute; for
it will be found upon looking into the example of thd
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appendix, which we have given, that the distincia
between statutes«expla.nmry, retroactive, &c. xsvhighl:
importent,

Example of Note Book-of Statutes Abridgel

FINE..
< Hen.?, Cu U
Nid
F. No.l 2,3 4.

!

A I ik

o .
No. 1. Preambla. Last clause of statute De
i“lmbus levatig 27 Ed. 1. viz. “Fines shall be openly

read twice aweek after the discretion of the justices, |

in‘the mean time all pleas to cease. Fines should

' -bo of the greatest strength for the avoidamce of strifes,

and be final as formerly, but now used the céntrary,

1o, the. universal trouble of the king’a subjects: there-
. -{oxe ordained § 1. Fines, after engrossed, are tobe

read and openly proclaimed i in court in the sameand

'tln ee following terms, ,four days in each, during

! which s pléas to cease.’ § 2. After proclamation,

" 'Fitie bats '4#l persons, bith privies and stranjets, éf-

¢ rnegk feame covert, infant, pevsory i prison, out uf e

. ‘reqim, and' mon-compes, ‘not heing parties. §3-
.. Suchright, tntle, claim, and intenest, as any one, &

pept parties, hath, when Fing is engrossed, xssaved
to him and his heirs, if, he or theg] pursue such nght
&ec. by action or lawful entry within five years after

‘proclamations. § 4. Such action, right, &c. 2s shall

first grow, remain, descend, or come toall ether por-
song afier the Fine is engrossddiand . prociaimed, by

- farce of a g\ft in tail or other cause before the Fine
- levned is saved to them, if they pursue their actios,

right, &c. within five years after such action, right

h &c. accrued descended, &é in which case action

will lie against the pernor of the profits.  § 5
Feme covert, non-compos, infant, one imprisoned;
or out of the realm at the time of the fine engros-
sed, or accruel of the action, right, &c. are excepted;
and they, or thelr heirs, have five years to put
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theix action, right, &c. after removak of the mapedi-
ment. § 6.-Such excepted persons and their heirs
for ever to be barred, in like form as parties and pri-
vies, if they respectively do not pursue the action
&c. within five years after removal of said impedi-
ments. § 7. The plea that nope of the parties, nor

any to their use, had at time of the ﬁne. levied, any .
interest in the lands, saved to all not parties or ,pp- o

\nes. § 8. All subsequent fines levied after the com-
mon law manner are to have the same effect as they
would have had prior to this act. § 9. It shall be at
the election of every one to levy afine under this act,
or at common law.”

No. 2. t %, : ,Pr?samble. Whereas by\ statute 4 FINE,
Hen. 7, Ca. 24, Fines duly levied with proclamaﬁons Ny A;;;d’:‘

are final, apd, to avoid- strife, conclude as well pri- r.No. 1,3, 3,4

vies as strangezs, with the exceptions therein men.
tioned, since whxch time it hath been doubted whe-
ther fines so levied, by such as have in the lands &c.
compmsed in the fine, an interest in.possession, re-

version, remainder, or in use in fail, do immedi-
ately thereafter bind the heirs in tail, and those clai-
ming to their use, to remove said doubts, and fora
sure inlerpretation of said statute, be it emacted.
§ 1. That Fines keretofore levied, or hereafter to be
levied according to said statate, by such' as are of
full age, of lands &c. intailed to them prior to said
fine, or to any of their ancestors, in possession, re-
mainder, reversion, or use, shall after the fine is en-
groseed, and proclamations, be an immediate bar
against them and their heirs, claiming said lands by
force of such intail, and against those claiming the
same to their use. §2. Proviso, This act not to
extend to Fines levied by women, after the death of
their husband contrary to statute 11 Hen. 7, Ca. 20,
but said act to remain in full force. § 3 Unimpor-
tant. § 4. First part unimportant. This act not
te extend to fines of lands &c. intailed by king'slet-
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ters patent, or any act of parliament, wherepf the re-
version, at the time of the fine levied, was in the

king.

C.)

ceeecY,  No, 1.4, § 10. Bemfﬁt of Clergy and Sanctuary
::;":::' taken from those who heretofore, or hereafter shall be
Vid. Appendix. duly attainted, or convicted of deliberate murder,
C. No- 1. poisoning, or house-breaking, by day or night, any
person then being in the same, and put in fear or
dread; or of robbery in the highway, or near to the
same; or of the felonious stealing of horses, gel-
dings, or mares, or of felonious taking any goods out
of any parish church, or chapels, or found guilty of
said offences by verdict, or who shall confess the
same upon arraignment, or who refuses to answer di-
rectly according to law, er who stands wilfully mute.

Clergy, in all other cases of felony, allowed.
eLERGY, No. 2. * 9. Preamble. As it has been doubted
BENEFIT OF ypon the statute 1 Ed. 6, Ca. 12, whether a persoh
::’,':'A;‘l::',found guilty of feloniously stealing one horse, gel-
dx.G¥ok  ding, or mare, eught to be admitted to enjoy his or
their benefit of clergy and sanctuary, it is enacted,—
That all and singular person and persons feloniously
taking or stealing any horse, gelding, or mare, shall
not have his or their benefit of clergy or sanctuary,
but shall be. put from the same, as though he or they
had been indicted or appealed for feloniously steal-
ing of two horses, two geldings, or two mares, and
thereupon found guilty by verdict, or confessed the
same on arraignment, or stood wnlfully or of ma-

lice mute,

In this manner the student may abridge all the im-
portant British statutes in operation in the state in
which he resides. The above are not to be regarded
as examples of the kind of statutes which we would
have him abridge. 'We have selected them, because
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the abridgment of any statute may exemplify the mode
of abridgment, and chiefly for the purpose of shewing
the nature and objects of the appendix, as the exam-
ples suggested themselves as particularly apposite.
An example of the appendix alluded to may be of
use.

Ea:ample of Appendix to Note Book of Statutes
Abridged.

(F.)
No. 1. In Macwilliam’s case, Hob. Rep. 332,lord ~ FINE.
Hobart, speaking of these statutes says that the first Doy
is the text, the other the paraphrase, that the cases vid.Statute Note
of fines barring entails, since statute 52 Hen. 8,Bosk\F-No-3,3
ought so to have been ruled upon the statute 4 Hen.
7, though the former had never been made. -
No. 2. In Zouch v. Bamfield, 1 Lev. 76, it is said
that statute 32 Hen. 8, Ca. 36, is not properly a sta-
tute; nor do fines receive any strength or virtue
from it, but it is only a construction of sta. 4 Hen.
7,and as sta. Hen. 8, construes 4 Hen. 7, to extend
to fines levied by tenants in tail, the estate tail is
adjudged to be bound by this latter statute, and not
by the explanatory statute, which is rather a judg-
ment upon sta. 4 Hen. 7, than a new statute.
No. 3. Sta. 32 Hen. 8, Ca. 36, is an example
Jfirst of the power of parliament to expound laws. 1
Black.Comm. 160, secondly, of the retrospective ope-
ration of a statute, for it affected fines heretofore le-
vied. 1 Burr. 115, 6 Bac. Abr. 370, thirdly, that it
is the act explained, and not the explanatory act
which governs the case, T. Raym. 259, T. Jones 237.
No.4. Explanatory statutes are said never to be
extended by equitable construction, for they are them-
selves legislative constructions.  Carth. 396, Poph.
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91 Cve. Car. 36, Salk, 524, 3 Ce: 31, 8. This rule,
hoseever, is danied by Hobast, 2 Roll. Bep. 500.

(C.)
CLERGY, No. 1. The necessity of this second statute illus-

PENEFIT OF- ¢rates the rule that penal statutes are to be construed
Sio s namss strictly.  Sir Philip Yorke, afterwards lord Hard:

ca.33. Vid 8. wicke, said arguendo, that this statute was merelyde-
SieNou Bcks claratory, viz. that the stealing of one horse. wae.net
' clergyable, which shewed that parliament, acting ju-
dicially, gave their judgment that it was felony with-
out clergy, by virtue of the first act, the second be-
ing only to remove doubts, and not to make a mex

law. Leach. Cases in Cr. Law 6.

In recommending this kind of abridgment of the
statute law, we by no means advise the student, at
any one time, to undertake such a task. We wish.it
to be the gradual and almost imperceptible work of
the entire period of his legal study, and perhape.ef
several years after. It may be taken up occasionally,
and a statute or two abridged. 'The comments will of
course be noted in the appendix, as they occur in the
course of his reading. If this note book be properly
attended to, the student, in the course of four or five
years, will possess, at the expense of little because
gradual labour, a highly valuable summary of all the
leading English statutes, accompanied by a collection
of the most enlightened views as to their operation &c.
which have been given by distinguished judges &c.
He must not be appalled by the apparent magnitude
of this undertaking. Let him remember the impor-
tance of the result, and that it is to be effected:<non
vt, sed sepe cadendo.”
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8d. NOTE BOOK OF REMARKABLE CASES MODIFIED,
DOUBTED, OR DENIED.

"The student may insert in this note book such great
or leading cases as have been modified, doubted, de-
nied, or held to be inaccurately reported, which should
be arranged either under proper titles, or alphabeti-
cally, sometimes accompanied by a concise statement
of the point so modified &c. He may commence it
with the chapters recommended in the second section
of the third title of this Course, viz. The Law of Real
Rights.

Example.

(A)
. Acherly v. Vernon, 1 P. Wms. 173, doubted, 1 Sch. & Lef. 5.
Akin v. Barwick, 1 Stra. 165, <that delivery to A. to the use
of B.upon a precedent condition is not countermandable, but
vests the absolute property in B. before agreement.” Lord
Mansfield, in Cow, 117, said “that the judgment in this case was
right, but the reasons were wrong, that the true ground was, that
the trader refused to accept the goods and returned them.”
Allen v. Bower, 3 Bro. C. C. 149, doubted in 1 Sch. & Lef. 37.

(B.)
Blakeway v. Earl of Stafford. 2 Eq. Abr. 579, doubted; and

said to be erroneously reported. 1 Sch. & Lef. 109.
Beynon v. Gollins, as reported in 2 Bro. C. C. 323, and Dick.

697, is erroneous. Vid. 1 Sch. and Lef. 259.

(C.)
Crofton’s case, 1 Mod. 34, (Per Ld. Mansﬁeld, 1 Burr. 545,)
«has been often denied.”
Campbell v. Leach, Ambl. 749,a passage therein doubted, in 1
Sch. & Lef. 65.

47
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4th. NOTE BOOK OF LEADING CASES.

The utility of this species of note book has, we fa
ter ourselves, been made sufficiently apparent in the
sixth note to the fourth title of this Course.* We
have omly to observe in addition, that the note beok
must be judiciously divided into titles; and nothiss
mare than the names of the leading cases insented
under their respective heads; and, if reported by dif
ferent reporters, he should note where best reported.
This note book may be commenced at the same timo
‘with the preceding.

5th. NOTE BOOK OF UNCOMMON TITLES.

The student will occasionally find important la¥
points arranged in indexes under improper titles; o
that they are not to be met with under the headst
which he would be apt to refer: he will likewise fird
that the law of some important doctrines is no whert
regularly treated, but is to be sought in an infinite v
riety of books. In many instances, no doubt, the for-
mer difficulty will be proved by subsequent readin
and examination, to have been imaginary; be this 8
it may, the circumstance of thus humouring his tast
will prove favourable to his acquisition of knowledgt;
a note book, constructed after his particular notion,
must prove serviceable, as he makes all the matier
there deposited, more peculiary bis own. For exan
ple; the student can find in but few or no indexes, &

* Vid. ante p. 196.
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imagines so, the titles “Court and Jury, respective
duties of,” “Damages, measure of” “Count Spe-

cialy” Count General,” “Onus Probande,” “Git,”
“Caveat Emptor,” «“Chose in Jction,” “Time and
computatwn of time,” &c. he arranges alphabetically
in his note book, these and other uncommon titles, or
what he conceives to be such; he will afterwards resort
to his note book as a familiar and almost certain source
of information on the particular topick; he will there
often find at a view, not only the particular point of
inquiry, but the law of every other similar inquiry. Tf
for example he desires to know the rule or measure of
damages in the action of Covenant on Warranty, kis
note book presents him at once with the rules and
principles which have been adopted on the subject-of
damages in all the actions, real, personal, and mixed;
he will receive more information from a few pages of
his note book, than the indexes &c. of perhaps one
hundred volumes would furnish him.

The student should commence this note book with
the chapters recommended in Bacon’s Abridgment.*

6TH. NOTE BOOK OF OBITER DICTAy, AND REMARKABLE
SAYINGS OF DISTINGUISHED JUDGES AND LAWYERS.

Incidental opinions of distingushed judges, senti-
ments of learned counsel arguendo, and the peculiar
doctrines of enlightened law-writers, often carry with
them a species of authority, nearly equal tothe delibe-
rate judicial decision. 'The obiter dicta of such men as

* Vid. Particular Syllabus Title 1V § 3. p. 149.
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Coke, Kenyon, Holt, and Mansfleld, must ever com.
mand great respect; Coke, perhaps, with all his know-
ledge, is less entitled to this deference as his learning
was too apt to extravasate. Fearne, and Hargrave, and
Comyns, cannot speak or write but with oracular force.
«] find it so laid dowa,” says Lord Kenyon in 3 Du.
& Ea. 64. “by Ld. Ch. Ba. Comyns in his Digeet
He has not, indeed, cited any authority for this opinien;
but his opinion alone is of great authority, since lm:
was considered by his contemporaries as the most able
lawyer in Westminster Hall.” The books of reports,
likewise, frequently contain observatlons of judges en
the points adjudicated by them, which for soundness,
liberality, perspicuity, terseness, &c. have been much
celebrated. 'The object of the present note boek,
therefore, is to record important dictums, opinions
arguendo of distinguished lawyers; the peculiar opi-
nions to be found in the legal works of such men as
Fearne, Hargrave, &c. and the remarkable sayings,
and comprehensive opinions, of illustrious judges.
Such a collection would prove eminently useful in en-
forcing and embellishing juridical arguments.

Ezxample,

yestaTor, 1+ “Iverily believe thatin almost every case where
wrENTION by law a general devise of lands is reduced to an es.
or tate for life, the intent of the testator is thwarted;
for ordinary people do not distinguished between

real and personal property.” Ld. Mans. Doug. 763.

2. In Moss v. Gilmore Doug. 282. Cases being

cited where mortgagor was called tenant at will te
mortgagee, lord Mansfield observed ¢that a mortga.

gor is not tenant at will o the mortgagee; for he is
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not to pay him rent; he is only so quodam modo.
Nothing is more apt to confound than a simile, MORTGAGOR.
‘When the court or counsel call a martgagor a te-
nant at will, it is barely a comparison: he is like a
tenant at will,”
8. «It is correctly argued,” says lord Mansfield,
Jones v. Randal, Cow. 87, “that notwithstanding.
this contract is not prohibited by any positive law,
nor adjudged illegal by any precedents, it may be de- PRECEDENTS.
cided to be so upon principles. The law of Eng-
land would be a strange science indeed, if it were
decided on precedents only. Precedents serve to
Nlustrate principles, and to give them a fixed autho-
rity, but the law of England, which is exclusive of -
positive law enacted by statute, depends upon prin-
ciples, and these principles run through all the ca-
ses according as the particular circumstances of each
have been found to fal within the one or the other.”
Vid. infra 8.
4. “The law of granting new trials depends 8o ygw TRIALS:

much upon the existing circumstances that the court
are to have discretional power, and rules are diffi-
cult to be given.” Pratt C.J. Roll. Rep. 2.

5. Per Ld. Mans. Fisher v. Prince, 3Burr.1363. «It
has been objected against staying proceedings in tro-
ver on producing the goeds that thisis in effect a mo- TROVER.
tion to bring the goods into court, which cannot be
done as the court does not keep a warehouse. Itis
pity that a false conceit should, in judicature, be re-
peated as an argument. The court does not keep a
warehouse! What then? What has a warehouse to do
with ordering the thing to be delivered to the plaintiff?

. 6. Per lord Mansfield, 1 Du. & Ea. 5. «That a
feme-covert can hold no property and cannot be
sued is the general rule; but then it has been truly FEME..
observed that as times alter, new customs and new covent.
manners arise, these occasion exceptions, and justice
and convenience require different applications of
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the exceptions within the principle of the gemerat
rule.” Quere the soundness of this doctrine.

7. Per Ld. Mansfield, Rex v. Genge, Coew. 16.
“The case cited is an express authority and is re-

reports. ported in two books, each of which states the casein
the same way. It is, however, objected that these
are books of no authority; butif both the reporters
were the worst that ever reported, if they substan-
tially report a case in the same way, it is demonstra-
tion of the truth of what they report, or they could
not agree.”

8. Per Ld. Mansfield, Robinson v. Bland, 1 Black,
Rep. 264. “Where an errour is established, and has

PRECEDENTS. has taken root, upon which any rule of property de-
pends, it ought to be adhered to by the judges till
the legislature think proper to alter it, lest the new
determination should have a retrospect and shake
many questions already settled: but the reforming er-
roneous points of practicecan have no such bad con-
sequences, and therefore may be altered at pleasure,
when found to be absurd, or inconvenient.” Vid.
supra. 8.

9. «’Tis pity that reporters catch at quaint ex-
pressions that may happen to be adopted at the bar
or bench, and mistake their meaning. It has been

songy. Quaintly said that <the reason why money cannot be
Jollowed is because it has no ear-mark;> but this is

not true. The true reason is upon account of its
currency; it cannot be recovered after it has passed in
currency.” PerLd.Mans. Miller v.Race,1 Burr.475.

EQUITY 10. “In construing agreements, I know no diffe-
COURT.  rence between a court of law, and a court of equity.
A court of equity cannot make an agreement for

the parties, it can only explain what their true mean-

ing was, and that is also the duty of a court of law.”

Per Ld. Maas. in Hotham ». E. In. Comp. Doug. 278.
covenants 11. “The dependence or independence of cove-

DEPENDENT pants is to be collected from the sense and meaning

be of the parties, and however transposed this may be
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in the deed, their precedency must depend on the
order of time in which the intent of the transaction
requires their.performance.” Per Ld. Mansfield,
Kingston v. Preston, Doug. 691. ’
12. Per Ld. Mans. Rex v. Cawle, 2 Burr. 858.
«Lord Coke, in Calvin’s case says that Berwick is
no part of England. In Calvin’s case there was no LORD COXE.
guestion concerning the conmstitution of Berwick.
What was dropped about it in this case wasa mere
obiter opinion, thrown out by way of argument and
example. My lord Coke was very fond of mnltiplying
precedents and authorities; and in order to illustrate
his subject, was apt, besides such authorities as were
strictly applicable, to cite others, not applicable to
the question under judicial consideration.” :

7th. NOTE BOOK OF BOOKS APPROVED, OR CONDEMNED.

The student will ascertain that some of the sources
of his information are pure, and unquestionable, being
the preductions of men of learning, wisdom, probity
and industry; that others are of dubious authority, and
some, no wise to be relied on; as they are the hasty
and indigested offspring of shapeless and unphiloso-
phical minds, the elaborated works of ignorance; the
loose notes of juvenile authors, the speculations of the
sciolous, or the premature and unfinished labours of
the sons of indigence. As the merits and defects, of
the infinitude of books with which the lawyer is obli-
ged to have some intercourse, cannot be ascertained
by any individual in the usual mode, viz. by that at-
tentive examination which is bestowed by criticks,
whose vocation is reading, for the purpose of commen-
dation or censure; it is highly proper that the student
should avail himself of the labours and judgments of
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others; and that he should listen to the consecutive
opinions of the wise and learned, who for centuries
have been studying these works, and have passed
judgment on them. The utility of this species of in-
formation is well known to such as frequently, and mi-
nutely investigate moot and unsettled law points. In
order to reconcile numerous, varying and conflicting
opinions, to nicely weigh and extract from them the
real and wholesome principle, such inquiring students
must be well acquainted with the sources whence they
seek for light; the character of legal authors must be |
familiar to them. It will be a useful inquiry, whether
a reporter, for instance, were a man of sound morals,
and stable character; a good lawyer; of matured mind;
estimated by his brethren; attentive to his duties; in
easy circumstances &c. for in points, resting on autho-
rities nearly balanced, the question, as to the merits
of the reporter, or legal author, becomes important,
and frequently decisive. If principle or the weight of
analogy incline in a direction opposite to authority,
this authority, if of high standing, will be apt to pre-
vail, whereas if doubtful or of sullied reputation, the
principle or analogy would be unhesitatingly establish-
ed. This note book may be commenced by the stu-
dent contemporaneously with his first legal studies, be-
cause the bibliographical notices we speak of, are often
found scattered through the volumes first put into his
hands, and be collected occasionally, and without la-
bour; as they generally consist of but a few lines,
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Ezxample. .
1. “Almost any thing may be proved by citations morroy anp
from them.” Per Ld. Mansfield, 2 Burr. 690. MALLINES.

2. “These notes were taken, 10 Wm. 3, when lord LD.RAYMOND.
Raymond was young, as short hints for his own use:
but they are too incorrect and inaccurate to be relied
on as authorities.” 1 Burr. 36, 3 Term Rep. 261. 263.

3. «“Brother Viner is not an authority. Cite the ygps a.
cagses that Viner quotes; that you may do.” Per BriemExT.
Foster Jus. 1 Burr. 364.

4. «“Eighth Modern is a miserably bad book.” 1 g4, 10, 110
Burr. 886. «The obiter saying in 10th Mod. if it MODERN REP.
were a book of better authority than itis, would sig-
nify nothing, when the determinations are the other
way.” Per Ld. Mans. 1 Burr. 153. ¢11th Mod. is
a book of no authority,” arguendo Cow. 16. Per
Buller Jus. Doug. 61. ,

5. Lord Mansfield spoke extremely well of Byn- pyxgrnsmo.
kershoek’s writings, and especially recommended his  Ex.
Quastiones Publici Juris. Vid. 2 Burr. 690.

6. Lord Mansfield absolutely forbid the citing marnarpIs-

Barnardiston’s Rep. in Chan. as it would be only = TON
misleading students to put them upon reading it.
He said it was marvellous, however, to those who
knew the sergeant, and his manner of taking notes,
that he should so often stumble upon what was right;
but yet there was not one case in his book which was
so throughout.” 2 Burr. 1142.

7. «The book called ‘Reports in Chancery,? in LoRD NoT-
lord Nottingham’s time, is a book of no authority.”” TINGHAM,
Per Ld. Chan. Hardwicke, 3 Atk. 354, 1 Wils. Rep.

162.

8. «Clark’s Praxis Curie JAdmiralitatis Anglie cpsng,
is a book of undoubted credit.” Per Ld. Hardw. 1
Atk. 296, 3 D. East. 338 No.

9. Per Cur. 2 Vent. 243. «“We are not satisfied siDERFIN.
with the opinion reported by Siderfin in Spignorell’s
case. He was then a young reporter.”

48
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10. «Atkins’s Reports is a book which, of late, has
been often questioned.” 2 Woodd. Lectures 362.

11. Per Twisden J. 1 Vent. 81. «As for the case
from Noy’s Rep. T wholly reject that authority. It
was but an abridgment of cases by sergeant Size,
who, when he was a student, borrowed Noy’s Re-
ports, and abridged them for his own use.” Vid.
also Co. Litt. 54. a.

12. «Mr. Bunbury never meant that those cases
should have been published. They are very loose
notes.” Per Ld. Mans. 5 Burr. 2658.

13. Lord Mansfield forbid the reading of Mose-
ley’s Reports. Vid. 5 Burr. 2629; also 3 Anstr. 861.

14. Per Willes C. J. 2 Wils. 78. «I rely much
upon Sheppard’s Touchstone of Common Assurances,
which is a most excellent book.”

15. Keble’s Reports denied to be authority in Cow.
15, and called in 3 D. E. 17, “a bad reporter,” and
in 3 Wils. 330, “a very inaccurate reporter.”

16. Some of the cases in Freeman are well repor-
ted, but the book is of no authority. €ow. 15.

17. Carthew and Comberbach are equally bad au-

comMBERBACH thority. Per Ld. Thurlow 1 Bro. Ch. Ca. 97. Ld.

FITZGIBBON.

GILBERT,

Kenyon, 2 Du.Ea. 776, says that Carthew is in gene-
ral a good reporter.

18. Per Ld. Hardw. in 3 Atk. 610. Fitzgibbons
Reports is a book of no authority, but the case of Holt
v. Ward is well reported.

19. «Books of practice,”” says Jus. Blackstone,” are
all pretty much upon alevel, in point of composition
and solid instruction; so that, that which bears thela-
test edition is usually the best; but Gilbert’s History
and Practice of the Court of Common Pleasis a book
of avery different stamp; and though (like the rest
of his posthumous works) it has suffered most grossly
by ignorant or careless transcribers, yet it has traced
out the reason of many parts of our modern practice,
from the feudal institutions, and the primitive con-
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struction of our courts, in a most clear and ingenious
manner.”” 3 Bla. Com. p.271. Note.

20. Lord Nottingham, in the duke of Norfolk’s
case, 3 Chan. Ca. 35, said that “he considered Leo-
nard’s Reports one of the best books that had lately
come out.”

21. In 1 Keb. 676, Hide C.J. after citing a case
from Popham, says that «he vouches this case be-
cause he heard ity and not for the authority of the
book, which is none.” Of the same opinion is lord
Holt in 1 Ld. Ray. 626.

22. Per Ld. Hardwicke. ¢Levinz, though a good
lawyer, is sometimes a very careless reporter.”

23. Style’s Reports are particularly important as
containing the only common law cases reported for
some years during the usurpation.

24. In the case of Lloyd v. Johnes, 9 Vez. jun. 54,
lord Eldon remarks of Mitford’s Treatise on Plead-
ings in Chancery, that it wasa wonderful effort to
coliect whatis to be deduced from authorities speak-
ing so little what is clear, and that the surprise is not
from the difficulty of understanding all he has said,
but that so much can be understood.”

25. Per Bull.J. Doug. 83, %12 Mod. is not a book
of any authority.” )

26. Lord Coke, in his preface to 10 Rep. says that
Plowden’s Commentaries are rendered particularly
valuable, as they were compiled principally for the
improvement of students. Barrington, speaking of
some cases reported by Salkeld, observes that ¢he
cannot indeed say that these cases are well reported,
which must not surprise, as sir Edward Coke asserts
that there are four erroneous cases in that most accu-
rate of all reporters, Plowden, when the whole num-
ber contained in his Commentaries amounts only to
forty-three. Vid. Barr. Observ. on 1 Rich. 2, note
(t.) Mr. Hargrave observes that it may be well to
state that the English edition of Plowden’s Commen-
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taries, which must deservedly bear as high a charac-
ter as any book of reports ever published in ourlav,
has a great number of additional references and sone
notes, and that both of these are generally very per-
tinent,and shew great industry and attention in the
editor. Co. Litt. 23. a.

The above example will sufficiently illustrate the
utility of this species of note book. Let not the st
dent, however, quietly repose on the opinions of others;
he has a judgment of his own, which s!:o.ld be exer-
cised; he should regard such a note book as an qus-
iliary, not as an oracle. He should read with thein-
quiring spirit of a philosopher, able and willing to forn
opinions; but, at the same time, let him respect the
judgments of the learned. Whilst, with Boyle, be
regards “authority as a long bow, the effect of which
depends upon the strength of the arm which draws it
and reason as a cross-bow, of equal efficacy in the
hands of the dwarf and giant,” he should be well 2
sured that it is reason which he summons to his aid,
and not that self:confidence and vanity which so fre
quently characterize juvenile minds.

8th. NOTE BOOK OF DOUBTS AND SOLUTIONS.

In a science as extensive and complicated as ls¥,
difficulties will often be encountered, which the mind
is not sufficiently matured to selve; and which noont
is at hand to explain. In this situation we are unwit
ling to abandon the pursuit, and to advance is impos
sible The only relief from such a dilemma is, tore-
cord our doubts in a note book, under the hope tha!
at some future day, after the sources of information
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have better developed themselves, and the mind has
been gradually strengthened, the solution will present
itself. 'This note book is attended by great and pe-
culiar advantages; it occasions much reflection; com-
pels investigation, and all future reading becomes, in
some measure, tributary to it. The plan of this note
book is as follows. The doubts, as they arise, are to
be numerically inserted on the left hand page of the
book; and the solutions, or the sources of information,
are to occupy the right; these answers or references
are to be designated by the same numbers as the
doubts or queries. 'When a question is answered, or
nothing more than authorities cited, there should be a
marginal note to the question, referring to the answer
or references, and the page of the note book. Asthe
solutions and references will occupy more space than
the questions, they cannot be placed, in all cases, op-
posite to each other; hence there is a necessity for re-
ferring to the page of the note book, as well as to the
number of the solution. 'The correspondence of the
numbers designating the questions and answers is use-
fal, as it more certainly, and at once points out their
connexion.

It is no inconsiderable advantage attending this spe-
cies of note book, that it gives the student a faithful
picture of his gradual improvement; it places before
him an accurate chronicle of his legal career, and he
may often have occasion to be amused at the simplicity
of some of his early queries, and also to be pleased
with the progressive maturity of his inquiries, and the
proportionate correctness and solidity of his answers.
Some of his doubts he will solve, perhaps, on the day
in which they were inserted; others, months, and even
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years after; but let the solution come when it may, he
will remember his former difficulty, and referring to
the index of his note book for the query, will be able
to add thre answer.

DEBATING SOCIETIES.

As few questions are so simple as not to admit
of disputation, there has been much vain contention
on the tendency of debating societies. It would be
thought, we imagine, very strange entirely to pro-
scribe conversation, on the score of the many sophisms
advanced in it, the many unprofitable arguments it oc-
casions, the improper passions it excites, and the thou-
sand wrong opinions it gives birth to; arguments usu-
ally adduced in opposition to debating, which, how-
ever, is nothing more than conversation conducted in
a more regular form, and adjusted by stricter rules of
argumentation. Nothing is more certain than the use-
lessness, or even injury of debating societies, conduc-
ted as they frequently are, except their great wutility
when composed of such as love truth, and enter into
debate as one avenue of approach to it.

‘While, however, it appears to us thus absurd wholly
to condemn these juvenile associations, because of some
incidental evils, we acknowledge how uunprofitable they
generally are from the idle speculation, the sophism,
captiousness, and violence which prevail in them
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There is in science so large a body of truths whose
right understanding is of great practical utility, that it
is at best but serious idleness to throw away time in
the discussion of topicks useless in themselves, and
more so from the improbability of ever arriving at any
certain conclusions concerning them. Even in the
sciences least subtile and abstruse, there is so much
unavoidablé errour, so much involuntary sophism, so
much difficulty in demonstrating even substantial truth,
that there can be no need of the assumption of false.
positions, or the support of ingenious sophistry, to
sharpen the wits of disputants, and exercise them in
the arts of logical offence and defence. A judicious se-
lection, therefore, of useful subjects, and candour, mo-
deration, and patience in their investigation, (qualities
without which conversation and writing are, no less
than formal controversy, utterly unconducive to truth,)
are certainly necessary to render such associations
what they are capable of becoming,—very profitable
schools to those who deem worth attainment, not only
the possession of knowledge, but the power of impart-
ing it. -

The man of beoks must sooner or later emerge into
the world; must find his most cherished theories con-
troverted; contend often and long in the support of
opinions he had looked on as self-evident; demonstrate
many errours whose very manifestness renders demon-
“stration difficult, and encounter many sophisms which
his own sincere love of truth prevented ever occuring
to his mind. There are few retired students who
have not experienced something of this. Debating
societies, while they accustom him to opposition, may
instruct him, at the same time in the arts and means
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of countervailing it: they may teach him much of that
rapid recollection, that happy talent of resource, that
quickness of penetration, that felicity of illustration,
and, above all, that facility in arranging and methe-
dising a various subject, so useful in the ordinary in-
tercourse of life, so necessary in the exbempomneons
contests of the bar.

The study of the law, though it require vigorous
comprehension, and habits of patient thinking, de-
mands, however, no very peculiar modification of ta-
lent. 'Whoever can be made to understand with fa-
cility, may soon comprehend its system; whoever can
think minutely, may soon be master of its niceties: as
to its practice it is otherwise. Men, who in solitude
think correctly, and reason clearly, are in publick mas-
ters neither of their thoughts nor their words. The
happy exposition of a subject, the ingenious elucida-
tion of difficulties, the fluency of utterance, the rapid-
ity and skill of forensick evolutions, are impracticable
to themselves, and irresistible in others. Some minds
too are of a temperament too irascible to endure the
triumph of an adversary, the detection of their own
errours, or even opposition to their opinions. On such
tempers, we have been asked, if these assemblages for
disputation did not exert an unhappy influence? In
both the cases we have adduced, if the want of readi-
ness be not so great as to be incapable of improvement,
and the warmth of temper such as to be hopeless of
remedy, debating societies are perhaps as probable as
any other schools of discipline to impart, by dint of
habit, promptness in the one case, and self-restraint
in the other: if the reverse, failure is certainly less
painful here, than in more publick and responsible
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situations. Many cases there undoubtedly are, where
these faults of talent or temper are so glaring, that we
should dissuade those who are so unfortunate as to
possess them, from ever connecting themselves with a
society of disputants: but then we should go farther,
and advise them to detach themselves altogether from
a profession, whose pursuit would continually expose
them to similar situations of embarrassment and vex-
ation.

Our recommendation of debating societies must not
be understood, however, of those promiscuous assem-
blages of young men which chance, idleness, and whim
heap together. Inthe common intercourse of society,
we avoid the litigious, the sophistical, the vain, the
arrogant, and the ignorant; and some congeniality of
mind is requisite even among those who only meet to
be antagonists. If our student, therefore, (to whom,
more than either to the theological or medical student,
these institutions are more peculiarly useful,) can find
means to associate himself with a few select youths
engaged in the same pursuits, animated with the same
ardour of study, and possessing the same general
views and dispositions with himself, he will, we
doubt not, find his advantage in the combination.—
They might erect themselves into a kind of court, se-
lect for argument some important point or doctrine, a
number of which would be suggested by their Note
Book of Doubts*, support or eppose it with their re-
spective authorities, (which the ardour of competition
would cause to be collected and examined with more

* Vid. ante. p. 360.
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care than would probably be exerted in solitary study,)
and thus prepare themselves by these mock encoun-
ters, for the more serious and laborious business of
the bar.

OF LOGICK.

Fashion would appear to exert not less power over
literature than on manners, and to decide not less im-
peratively on systems of philosophy and modes of
reasoning, than on forms of address and costume.

The undeserved neglect of the learned is not more
conspicuous than their unmerited renown: if sound
philosophy has often been received with coldness,
and consigned to temporary obscurity, idle systems
have, on the other hand, been seen to usurp a long
and despotick empire, to triumph alike over the un-
derstanding of the vulgar and the wise, and to yield
Place only to opinions yet more false and fantastical.

- It is but a short period since the logick of Aristo-
tle has been dismissed from the schools, over which it
triumphed so long and so mischievously, together
with the numberless false systems to which it gave
birth, to make room for sounder opinions, and more ef-
fectual modes of investigating truth. But in all great
revolutions either of politicks or science, the displa-
ced are ever exposed to extreme and unmerited dis-
grace. With the despotism of logick has expired
also its fair and legitimate influence; its monstrous



OF LOGICK. 36y

and absurd abuse by the school-men has stamped on
it the character of chicanery and sophistry, and im-
pressed an opinion of its absolute uselessness, or
something worse. Nothing but its strange misappli-
cation and abuse could have degraded so low a science
so important,—which is defined indeed to be ““the art
of usingreason well in our inquiries after truth, and
in the communication of it too thers,” and which di-
vested of the wordy jargen which so long obscured
it, and improved and methodised by science, is at once
intelligible to common sense, adapted to every sub-
ject of common life, indispensable in the consideration
and illustration of every important concern, and es-
sential in the vocation of the lawyér. We are indeed
entirely convinced of the necessity of a rational sys-
tem of logick to eomplete the education either of
the jurist or the orator. 'While rhetorick imparts to
oratory its warmth and its graces, logick gives it
clearness and force; it is the property of the one to
persuade, of the other to convince. Rbhetorick is for-
cibly illustrated by an ancient philosopher, who com-
pared the former to the hand closed, in reference to its
collected and manly power, and the latter to the open
hand, in allusion to the softness, the graces, and nice
proportions of the palm.

The subtilties and senseless refinements which so
long disgraced this useful learning, and the disrepute
into which, from this cause alone, it has fallen, will
surely have no infiuence on the discriminating student,
when he is informed, that there are extant systems of
logick which -are free from these excrescences, and
which have reduced this subject into a perspicuous
and intelligible method, replete with good sense and
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sound rules for the conduct of the mind in the exer-
cise of all its functions. 'The arts of inquisition and
invention, of examination and judgment, of preserv-
ing or memory, of elocution or delivery; are so well
defined, and so philosophically treated and illustrated
in these works, that their perusal cannot but be at-
tended with advantage.

To skill in this art is it that Cicero attributes the
vast superiority of Servius Sulpitius, whom he pro-
nounces the most scientifick of all the Roman lawyers;
for, says he, this pre-eminence could never have been
attained by a devotion to law, in exclusion or neglect
of an art which teaches the distribution of an entire
subject into its proper parts, explains hidden proper-
ties by definition, dispels obscurities by apt interpreta-
tion, which enables one to perceive, and then to point
out the distinctions in cases of ambiguity, and finally,
which gives rules for discriminating with precision
false from true propositions, and to understand upon
given terms what is consequent and what otherwise.

Dr. Gregory of Edinburgh, whose writings would
reflect honour on any country, in any age, and whose
varied learning, without a semblance of pedantry, is
evidenced in his mode of treating even the most ynim-
portant and ephemeral topicks, in his celebrated me-
morial to the managers of the Royal Infirmary, bas
some observations on the utility of the art of logick,
which from their excellence, we shall without apology
transcribe.

“The ultimate general principles of strict good lo-
gical reasoning, are, and must be the same at all times,
and on all subjects whatever; for example, the same
in the Jaw at present, as in Greek mathematicks

\
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iwo thousand years ago. Except in mathematical
science, there is no subject of reasoning in which the
real use and strict application of the principles of lo-
gick have been so well exemplified, and so much at-
tended to, as in the law. The argument of an able
lawyer, in point of strict reasoning, is scarce inferiour
to the demonstrations of Euclid and Archimedes; and
if every cause had a right side, (which I believe is not
the case,) and if an able and well employed lawyer al-
ways got the right side of every cause that he under-
took, (which I presume impossible,) such a lawyer
would not only be as strict but as candid, and, in every
respect, as good a reasoner as a mathematician, who
is always engaged in the discovery of truth, and who
knows that he never can establish what is false; or
obtain, as an able lawyer may often do, a wrong de-
cision. 'T'here is no mystery or witchcraft in Logick.
When stripped of the uncouth and barbarous terms in
which it has commenly been taught, or rather involved
and concealed, it is perfectly intelligible, and satis-
factory at once to every man of sense: for nothing is
good reasoning or sound logick, becaunse logicians have
been pleased to call it so: but logicians have ascer-
tained and established many fundamental principles
of strict good reasoning, because, on the most careful
examination and repeated trials, they have uniformly
been found satisfactory and irresistible by all men of

sense.”’

————

‘WE cannot better take leave of our student than by
addressing him in the quaint, but expressive language
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of lord Coke. “FAREWELL TO QUR JURISPRUDENT;
WE WISH UNTO HIM THE GLADSOME LIGHT OF JURIS-
PRUDENCE, THE LOVELINESS OF TEMPERANCE, THE
STABILITY OF FORTITUDE, AND THE SOLIDITY OF JUS-
TICE.”

THE END.
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