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PREFACE

TH1s volume of Studies in Old Ottoman Criminal Law by the late
Uriel Heyd, Elath Professor in the History of the Moslem Peoples
at the Hebrew University of Jerusalem, is a testimony to the loss
which the scholarly world suffered by his untimely passing some
four years ago.

Uriel Heyd was a rare combination of the productive and care-
ful scholar, the devoted teacher, and the seasoned diplomat. He
could have advanced as far as he wished in the Israel diplomatic
service, but the world of scholarship was a magnet that drew him
back to university life.

Rarely can it be said of a man that he is indispensable and irre-
placeable; but of him this can be said. A cruel fate deprived us of
his academic leadership and of the generations of young scholars
whom he undoubtedly would have attracted. This is a loss that
cannot be overrated. His erudition was broad but punctilious,
enriched by a familiarity with many disciplines and many cultures.
His was a combination of qualities that occurs all too infrequently:
when it does occur, it secures for its possessor a unique distinction,
and a position of academic leadership.

In the life of the University, and in the broader sphere of inter-
national scholarship, Heyd’s human qualities will long be re-
membered.

I would express my deep appreciation to Professor Ménage
and the Clarendon Press for preparing this volume, which will
serve not only as a memorial to Uriel Heyd but as a stimulus to
his successors in those fields of study to which he made such
significant contributions.

Ferusalem, 1972
A. HARMAN

President
The Hebrew University
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EDITOR’S PREFACE

Frowm their conversations with him and from references in his
publications, Uriel Heyd’s friends and colleagues knew that for
several years before his premature death (13 May 1968) he had
been engaged on a major work to be entitled Studies in Old
Ottoman Criminal Law. So long ago as 1958, when it was my good
fortune to be in Istanbul at the same time as he was working there
and so to enjoy and profit from his company, he was collecting his
material; and his posthumously published article ‘Some aspects
of the Ottoman fetva’ (BSOAS, xxxii/1 (1969), 35-56), which was
a parergon to these researches, was an index of the succinct and
penetrating scholarship which we might have expected from the
Studies.

When, therefore, Mrs. Heyd, Professor Baer, and Professor
Ayalon did me the honour of suggesting that I should see the
manuscript of the Studies into print, I was torn between a sense
of obligation to ensure that the work should appear and a recogni-
tion of my own inability to complete the work as Heyd would have
wished. My hesitations were overruled by Professor Ayalon’s
assurance that the Hebrew University wished it to appear in the
state that Heyd had left it, with no attempt to supply sections or
chapters still unwritten.

The papers with which I was entrusted represented material at
varying stages of revision. Heyd’s broad plan—to quote from a
research report—was to make ‘the first attempt systematically to
investigate Ottoman penal law and the administration of criminal
justice in the Ottoman Empire in the 15-17th centuries’. The
report continues: ‘Its first part deals with the development of the
Ottoman Criminal Code, the only major secular code of penal law
in a Muslim state before. the Westernizing reforms of the igth
century. A scholarly edition of the Turkish text based on many
manuscripts will be followed by an annotated translation into
English. Thereafter, several fundamental problems of Ottoman
criminal law are investigated: its origin, its relationship to the
religious law of Islam, the reasons for its decline, and criminal
procedure. The extent of its application is studied in different
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sources, mainly the records of the cadis’ law-courts and the registers
of firman copies. The final object is to draw certain conclusions
concerning the status of secular law in a traditional Islamic State,
the role played by the Sultan, the governors and the cadis in the
administration of criminal justice, the Ottoman concept of justice,
and related questions.’

The projected ‘first part’ (pp. 5-147 of this book) was at an
advanced stage of revision, so that here my editorial intervention
has been minimal. All the text and all the footnotes indicated by
numbers are Heyd’s own; the few footnotes which I have added
are indicated by asterisks and enclosed in square brackets. Since
Heyd had not written any general introduction, I have reprinted
(pp. 1-3) the first paragraphs of his paper ‘Kanin and Shari‘a
in Old Ottoman Criminal Justice’ (The Israel Academy of
Sciences and Humanities, Proceedings, vol. iii, no. 1, Jerusalem,
1967), which is a résumé of most of the matters treated in the
Studies, and I have transferred to this part of the work some only
lightly revised and perhaps unfinished pages on the application in
practice of the Ottoman Criminal Code, which can appropriately
figure here (pp. 148-57) as a coda to its text.

Here and there it was evident, from pencil notes in the type-
script or from slips attached to its pages, that Heyd was planning
to revise further a sentence or a paragraph. To suppress such
passages, sometimes with consequent disruption of the argument,
was impossible; to revise them went beyond my brief. I have
therefore indicated in footnotes those passages which may not
represent Heyd’s final conclusions, and have also given as foot-
notes (at what I judge to be the appropriate points) introduced by
the words ‘[pencil note]’ or ‘[slip]’ passages and comments which
Heyd had not yet worked into the typescript.

To edit the material presented here as Part Two (pp. 165-313)
was a more delicate task. I had before me three loose-leaf books,
containing nearly 400 unnumbered pages, some full, some con-
taining only a sentence or two. Practically every page contained
corrections and revisions, and also numerous notes in pencil,
many of these being just jottings of a reference or a query. I have
rearranged these pages slightly so that they constitute four chapters,
on (1) the legal character of kanan legislation and its relation to
the shari‘a, (2) the authorities administering criminal justice,
(3) procedure (particularly with reference to the cadi’s court), and
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(4) punishment. A section on ¢htisab jurisdiction I have placed in
chapter two. Since some repetition is inevitable, I have inserted
several cross-references.

Many pages in these four chapters were little more than a first
draft, so that in preparing them for the press I had to intervene
more than was necessary with Part One. I have tacitly made a few
stylistic changes, filled a few blanks, and eliminated a few dupli-
cations. At points where Heyd was evidently proposing to extend
a paragraph or to insert further material I have ended the paragraph
with four points (see, e.g., p. 170): here the reader is to under-
stand, according to the context, ‘this subject was to be further
developed’ or ‘there is here a turn, or a slight gap, in the argument’.
As in Part One, all the numbered footnotes are Heyd’s, asterisks
indicating those inserted by me, while ‘[pencil note]’ indicates an
addendum substantially in Heyd’s words. Frequently, however,

 the notes are little more than a ‘cf.” or a ‘but cf.’” with a reference;
in these cases I have, wherever possible, looked up the works con-
cerned and have written up in my own words, as ‘[pencil note(s)
expanded]’, such entries as I judged to deserve inclusion. The
reader should therefore bear in mind that these ‘expansions’ may
not carry the weight or the interpretation that Heyd would have
given to them.

These four chapters are in the main a factual description of the
administration of Ottoman criminal justice in the period from the
late fifteenth century into the eighteenth, principally based upon
the kaniinndmes themselves, other archival material, and descrip-

~ tions by European observers. (I have included the few paragraphs.
which Heyd had drafted on this source-material as Appendix I,
pp- 314-16.) This description probably represents little more than
half of what Heyd was planning to write, for he left folders of notes
on (1) the evidence for the origins of the Ottoman penal code, in
the Turco-Mongol, the Islamic, and the Byzantine worlds; (2) the
‘orthodox’ position of the shari‘a; (2) a possible parallel for the
Ottoman penal code in the Mogul Empire under Aurangzéb; _and
(4) the reforms carried out in the field of criminal law during the
period of the Tanzimat. Only for (3) had he made a short draft,
which I have included as Appendix II, pp. 317-18.

I have supplied the List of Abbreviations, the Conspectus of
Manuscript Sources, the Note on Transliteration, the Concordance
(pp. 158-63), the Indexes, and the Glossary. Needless to say, I
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have not attempted to make any modification to the conclusions
in Heyd’s text or his notes in the light of studies published since
his death. It should therefore be remembered, when this book is
read in conjunction with other publications touching on the same
subjects, that the results here set out represent the state of the
case as seen by Heyd in 1968.

The mere list of the manuscripts which Heyd used for his text
of the Ottoman Criminal Code (pp. 33—7 ) sufficiently indicates
the extent of his debt to the directors and staffs of numerous
libraries of Europe. Since he cannot personally express his grati-
tude to them for their help, it will not, I hope, be thought in-
congruous if I do so here on his behalf. Similarly, he would have
wished particularly to thank the Director of the Turkish State
Archives, the Director of the Topkap: Sarayr Museum, and his
many other friends in the libraries of Istanbul, Ankara, and other
cities of Turkey for their generous assistance and co-operation.

Heyd spent the academic year 1965-6 in Oxford, attached to
St. Antony’s College as a senior associate member, and it was then
especially that he was able, freed from the pressure of his duties
at the Hebrew University, to concentrate on these researches. He
was deeply appreciative of the hospitality extended to him in
Oxford by the Warden and Fellows of St. Antony’s College and
the Curators of the Oriental Institute, and of the helpfulness of
the staff of the Department of Oriental Books in the Bodleian
Library.

V. L. MENAGE
London, 1972



LIST OF ABBREVIATIONS

(The dates enclosed in angle brackets after the names of travellers, etc.,
are the years, sometimes approximate, to which their accounts purport

Abiu Yasuf:

Ahmed Lutfi:

Ahmed Lutfi, Ta’rzh:

Anhegger:

Anhegger—Inalcik:
Arsiv Kilavuzu:

d’Arvieux:

‘Ata’i:

d’Aubignosc:

AUDTCFD:
Babinger, GOW':

Babinger, Sult.
Urkunden:

to refer)

Abt Yasuf Ya'kib b. Ibrihim (d. 182/798),
Kitab al-Kharaj, Bulak, 1302 (Fr. trans., E.
Fagnan, Le Livre de 'imp6t foncier, Paris, 1921,
giving the pagination of the Balak, 1302,
edition).

Ahmed Lutfi, Mir’at-i “adalet yahid Tarthce-i
‘adliye-i Devlet~i ‘ Aliye, Istanbul, 1304.

Ahmed Lutfi (d. 1907), Ta’rik, 8 vols., Istanbul,
1290—-1306.

R. Anhegger, Beitrdge zur Geschichte des
Bergbaues itm osmanischen Reich, 2 parts and
Nachtrag, Istanbul, 1943-5.

R. Anhegger-Halil Inalcik, Kaninname-i sultan:
ber miiceb-i ‘6rf-i ‘osmani, Ankara, 1956.

Topkap1 Saray1 Miizesi, Arsiv Ktlavuzu, fascs.
i—ii, Istanbul, 1938—40.

Louis Laurent d’Arvieux (1653-83), Mémoires
du chevalier d’ Arvieux, recueillis . . . par J. B.
Labat, 6 vols., Paris, 1735.

‘Ata’t (Nev'izade ‘Ata’w’llah, d. 1045/1635),
Hada’ik al-hakd’ik fi takmilat al-Shakd’ik,
Istanbul, 1268.

L. P. B. d’Aubignosc, La Turquie nouvelle jugée
au point ot lont amenée les réformes du sultan
Mahmoud, 2 vols., Paris, 1839.

Ankara Universitesi Dil ve Tarih-Cografya
Fakiiltesi Dergisi, Ankara, i (1942)—
Franz Babinger, Die Geschichtsschr: er der
Osmanen und ihre Werke, Leiden, 10

Franz Babinger, Sultanische Ur
Geschichte der osmanischen W'
Staatsverwaltung . . ., Teil I [fa
Af. turc 39 of the Biblioth’
Paris], Munich, 1960.



xiv EDITOR’S PREFACE

have not attempted to make any modification to the conclusions
in Heyd’s text or his notes in the light of studies published since
his death. It should therefore be remembered, when this book is
read in conjunction with other publications touching on the same
subjects, that the results here set out represent the state of the
case as seen by Heyd in 1968.

The mere list of the manuscripts which Heyd used for his text
of the Ottoman Criminal Code (pp. 33-7) sufficiently indicates
the extent of his debt to the directors and staffs of numerous
libraries of Europe: Since he cannot personally express his grati-
tude to them for their help, it will not, I hope, be thought in-
congruous if I do so here on his behalf. Similarly, he would have
wished particularly to thank the Director of the Turkish State
Archives, the Director of the Topkap: Sarayr Museum, and his
many other friends in the libraries of Istanbul, Ankara, and other
cities of Turkey for their generous assistance and co-operation.

Heyd spent the academic year 1965-6 in Oxford, attached to
St. Antony’s College as a senior associate member, and it was then
especially that he was able, freed from the pressure of his duties
at the Hebrew University, to concentrate on these researches. He
was deeply appreciative of the hospitality extended to him in
Oxford by the Warden and Fellows of St. Antony’s College and
the Curators of the Oriental Institute, and of the helpfulness of
the staff of the Department of Oriental Books in the Bodleian
Library.

V. L. MENAGE
London, 1972



LIST OF ABBREVIATIONS

(The dates enclosed in angle brackets after the names of travellers, etc.,
are the years, sometimes approximate, to which their accounts purport

Abt Yiasuf:

Ahmed Lutfi:

Ahmed Lutfi, Ta’r7h:

Anhegger:

Anhegger—Inalcik:
Arsiv Kalavuzu:

d’Arvieux:

‘Ata’1:

d’Aubignosc:

AUDTCFD:
Babinger, GOW:

Babinger, Sult.
Urkunden:

to refer)

Abi Yiasuf Ya'kib b. Ibrihim (d. 182/798),
Kitab al-Kharaj, Bilak, 1302 (Fr. trans., E.
Fagnan, Le Livre de 'imp6t foncier, Paris, 1921,
giving the pagination of the Balak, 1302,
edition).

Ahmed Lutfi, Mir’at-i ‘adalet yahad Tarihge-i
‘adliye-t Devlet-i * Aliye, Istanbul, 1304.

Ahmed Lutfi(d. 1907), Ta’rik, 8 vols., Istanbul,
1290-1306.

R. Anhegger, Beitrdge zur Geschichte des
Bergbaues im osmanischen Reich, 2 parts and
Nachtrag, Istanbul, 1943—5.

R. Anhegger—Halil Inalcik, K&nﬁnn&me;i sultani
ber miiceb-i “6rf-i ‘osmang, Ankara, 1956.

Topkap1 Saray1r Miizesi, Arsiv Ktlavuzu, fascs.
i—ii, Istanbul, 1938—40.

Louis Laurent d’Arvieux (1653-83), Mémoires
du chevalier d’ Arvieux, recueillis . . . par J. B.
Labat, 6 vols., Paris, 1735.

‘Ata’1 (Nev‘izade ‘Ata’uw’llah, d. 1045/1635),
Hada’tk al-hakd’ik fi takmilat al-Shakad’ik,
Istanbul, 1268.

L. P. B. d’Aubignosc, La Turquie nouvelle jugée
au point o Uont amenée les réformes du sultan
Mahmoud, 2 vols., Paris, 1839.

Ankara Universitesi Dil ve Tarih-Cografya
Fakiiltesi Dergisi, Ankara, i (1942)—

Franz Babinger, Die Geschichtsschreiber der
Osmanen und thre Werke, Leiden, 1927.

Franz Babinger, Sultanische Urkunden zur
Geschichte der osmanischen Wirtschaft und
Staatsverwaltung . . ., Teil I [facsimile of MS.
Af. turc 39 of the Bibliothéque Nationale,
Paris], Munich, 1960.



Barkan:

Bassano:

Beldiceanu, i, ii:

Belgeler:
Belleten:
B. Et. Or.:

Bilmen:

Blochet:
Blount:
Brockelmann,
GAL, 212,
Suppl. i~iii:
BS0OAS:

Busbecq:

Businello:

LIST OF ABBREVIATIONS

Omer Latfi Barkan, XV ve XVlIinci asrlarda
Osmanls Imparatorlugunda =zirai ekonominin
hukuki ve mali esaslari, i, Kanunlar, Istanbul,
1943.

Luigi Bassano (1537), I costumi et i modi
particolari de la vita de’ Turchi, Rome, 1545
(cited after the facsimile reprint with Intro-
duction by F. Babinger, Munich, 1963).

Nicoard Beldiceanu, Les Actes des premiers
sultans conservés dans les manuscrits turcs de la
Bibliothéque Nationale & Paris, i (Actes de
Mehmed II et de Bayezid II du ms. fonds turc
ancien 39), Paris—The Hague, 1960; ii (Régle-
ments miniers, 1390—I512), Paris—The Hague,
1964.

Belgeler (Tiirk Tarihi Belgeleri Dergisi), Ankara,
i(1964)-

Tiurk Tarih Kurumu, Belleten, Ankara, i
(1937)-

Bulletin d’KEtudes orientales de I Institut frangais
de Damas, 1 (1931)—

Omer Nasuhi Bilmen, ‘Hukuk: Islimiyye ve
Istilahaty Fikhiyye Kamusu, i— , Istanbul,
1967 ’

E. Blochet, Bibliothéque Nationale: Catalogue
des manuscrits turcs, 2 vols., Paris, 1932-3.

Sir Henry Blount (1634), A Voyage into the
Levant, 3rd edn., London, 1638.

C. Brockelmann, Geschichte der arabischen
Literatur, 2nd edn., 2 vols., Leiden, 1943—9;
Supplement, 3 vols., Leiden, 1937—42.

Bulletin of the School of Oriental and African
Studies, University of London, i (1917)—

Ogier Ghislain de Busbecq (1555-62), 4. G.
Busbequii legationis Turcicae epistolae 1v. (many
editions and translations; cited in the Eng.
trans. by E. S. Forster, Oxford, 1927, repr.
1968).

Peter Businello (1760), Historische Nachrichten
von der Regierungsart, den Sitten und Gewohn-
hetten der osmanischen Monarchie, in J. F. Le
Bret (ed.), Magazin zum Gebrauch der Staaten-
und Kirchengeschichte, i (Ulm, 1771), 52~161,
and ii (Frankfurt-Leipzig), 107-232.



LIST OF ABBREVIATIONS xvii

Cantacasin:

Cantemir:

Celalzide, Tabakat:

Cevdet:

Cezar, Levendler:
Chesneau:
Chishull:

de Crouzenac:

Cavuszade:
Daghoglu:
Dallaway:
Danismend:

Debbagzade:

Dede Efendi, MS. 697:

Deny:

Derleme Dergisi:

Dernschwam :

8258125

Teodoro Spandugino Cantacusino (14g0-1510),

Petit Traicté de Porigine des Turcgz, ed. C.

Schefer, Paris, 18g6.

Demetrius Cantemir (d. 1723), The History of

the Growth and Decay of the Othman Empire,

London, 1734.

Celalzade Mustafa (d. 975/ 1567), Tabakat

al-mamalik wa-darajat al-masalik, Siileymaniye

Libr., Istanbul, MS. Fatih 4423.

Ahmed Cevdet Pasa (d. 18¢95), Ta’rih, revised

edn., 12 vols., Istanbul, 1309.

Mustafa Cezar, Osmanl tarihinde levendler,

Istanbul, 1965.

J. Chesneau (1547-55), Le Voyage de M.

d’ Aramon . . ., ed. C. Schefer, Paris, 1887.

E. Chishull (1698—1702), Travels in Turkey and

Back to England, London, 1747.

Sieur de Crouzenac (pseud., = Saumier de

Beaumont), Histoire de la derniére révolution

arrivée dans I’ Empire ottoman . . . 1730, Paris,

1740.

Cavugzade Mehmed ‘Aziz, Durr al-sukiik, 2

vols., Istanbul, 1277.

Hikmet Turhan Daghoglu, On altinci asirda

Bursa, 1558-1589, Bursa, 1943.

James Dallaway (1797), Constantinople Ancient

and Modern . . ., London, 1797.

Ismail Hami Danismend, Izahls Osmank tarihi

kronolojisi, 4 vols., Istanbul, 1947-55.

Debbigzade Nu‘min (d. 1114/1702-3), Tuhfat

al-sukiik, Istanbul, 1259.

Dede Efendi, Ibrahim Kemil ed-Din (d.

975/1567-8?), al-Sivasa al-shar‘tya (Siyaset-

name), cited after Siilleymaniye Libr., Istanbul,

MS. Esad Ef. 697 (Turkish trans. of the work

by Mesrebzade Mehmed ‘Arif, Terciime-i Siya-

setname, Istanbul, 1275).

Jean Deny, Grammaire de la langue turque

(dialecte osmanli), Paris, 1921.

Tirk Dil Kurumu, Tirkiyede halk agzindan

soz derleme dergisi, vols. i—iii and (Appendix)

iv, Istanbul, 1939-51.

Fr. Babinger (ed.), Hans Dernschwam’s Tage-

buch einer Reise mach Konstantinopel und

Kleinasien (1553/55), Munich~Leipzig, 1923.
B



xviii

Deshayes:
Digeon:

Djikiya:
DFR, DLF:
Dozy:
DPC:

de Dreux:
Driesch:
Du Fresne:

Du Loir:

Du Mont:

Purdev, Kanuni:

EI*:

EI2:

Eton:

Evliya Celebi:

Febvre, Etat:

Febvre, Théatre:

Fekete,

Rechnungsbiicher :

LIST OF ABBREVIATIONS

Louis Deshayes de Cormenin, Voiage de Levant
fait par le commandement du Roy en I'année
1621, Paris, 1624.

M. Digeon, Nouveaux Contes turcs et arabes, 2
vols., Paris, 1781 (ii. 195—278 being ‘Canoun-
Namé ou Edits de Sultan Soliman’).

S. S. Djikiya, Prostranmy reyestr Gyurdzhistan-
skogo vilayeta, vol. i (Turkish text), Tiflis, 1947.
the two lists of fines levied in the district of
Dulkadir (see pp. 50 et sqq.).

R. Dozy, Supplément aux dictionnaires arabes,
2 vols., Leiden, 1881.

the Dulkadir Penal Code (see pp. 44 et sqq.).
Robert de Dreux, Voyage en Turquie et en
Gréce . . . (1665-1669), ed. H. Pernot, Paris,
1925.

Gerard Cornelius von den Driesch (1719—20),
Historische Nachricht von der Romischen Kays.
Gross-botschafft nach Constantinopel .
Niirnberg, 1723.

Le Voyage du Levant de Philippe Du Fresne-
Canaye (1573), ed. H. Hauser, Paris, 1897.
Du Loir (1639—41), Les Voyages du Sieur Du
Loir . . ., Paris, 1654.

JeanDuMont (1691 ), NouveauVoyage du Levant
par le Sieur D. M. . . ., The Hague, 1694.

B. Purdev et al., Kanuni i kanun-name (Monu-
menta Turcica, ser. i, no. 1), Sarajevo, 1957.
The Encyclopaedia of Islam, 4 vols. and supple-.
ment, Leiden~London, 1913—38.

The Encyclopaedia of Islam (new edition),
Leiden—London, 1954—

William Eton (17907?), A Survey of the Turkish
Empire, 2nd edn., London, 17g9.
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1963).

Joseph von Hammer, Des osmanischen Reichs
Staatsverfassung und Staatsverwaltung, 2 vols.,
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Ibn al-Ukhuwwa (d. 729/1329), Ma‘alim al-
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Kashf al-Zunin, ed. G. Fligel, as Lexicon
bibliographicum et encyclopaedicum a Mustafa ben
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Mills Tetebbii‘ler Mecmii‘as:, i—ii, Istanbul,
1331.

‘Ali b. Khalil al-Tarabulusi (d. 844/1440),
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Istanbul University Libr., MS. T 3179;
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T™:
Toderini:
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T. Thornton (1793—1807), The Present State of
Turkey, London, 1807.

Tiirkiyat Mecmuast, Istanbul, i (1925)—
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M. GCagatay Ulugay, XVIlinci yiiz yilda
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Ismail Hakk: Uzungarsili, Osmanls tarihi, i-iv/2,
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CONSPECTUS OF MANUSCRIPT SOURCES

THE following cadis’ registers (for which see below, pp. 315-16)
are cited in the footnotes:

Bursa A 3-57 81114152021 23-83032-63840-54751-35759

60 66 67 168 190 201

Edremit 42/1177 42/1178 42/1183

Haskoy 1

Kayseri 14

Konya 1

Larende 1

Trabzon 42/1815 42/1817

Uskiidar 12469

Besides the manuscripts included in the Abbreviations and
those listed under sigla at pp. 33—7, the following manuscripts
and archival sources, here arranged alphabetically by city and
library, are cited in the footnotes:

Ankara
Dil ve Tarih-Cografya Fakiiltesi Libr.: Ismail Saib I 53
Tapu ve Kadastro Genel Midirligii: Kuyudu Kadime Defteri
62 134

Dubrovnik State Archives Acta Turcarum C-10

Istanbul

Aya Sofya Libr. 2954 4871

Bagbakanlik Argivi
Cevdet catalogue Adliye 4733 5576
Fekete catalogue 89 1475 3468 3469 4158 4636
Ibniilemin catalogue Adliye 3486
Kalebend Defteri 1 2
Kamil Kepeci catalogue 677 678
Maliye Defteri 81 546 2775 15367 15450
Maliyeden miidevver 729
Miihimme Defteri 2—4 6 7 9 10 12 14 16 19 21 23 24 55 58 61

62 64 67 70 73 78 108

Tapu Defteri 69 71 110 155 181 194 282 315(Gb)* 402 408

825 998

* Such a siglum in parentheses indicates that another section of the MS.
(a miscellany) is listed at pp. 33—7.



XXX CONSPECTUS OF MANUSCRIPT SOURCES

Bayezit Libr.
Bayezit 4789
Veliyiddin 1466 1970(Eb) 2542m.
Belediye Libr.
Belediye 17 71
M. Cevdet 018 O44 K12z K227 Kgs2;
Koprili Libr. 1I 203 II360 IIIgg III 123
Ragip Paga Libr. 3742
Siileymaniye Libr.
Celebi Abdullah Ef. 362
Esad Ef. 697 852 2362(Fw, Qa)
Fatih 3519
Halet Ef. 366(Ga)
Harput 283
Hekimoglu Ali Paga 558
Hiisrev Paga 812
Lala Ismail 706
Regid Ef. 281 662
Sehit Ali Paga 2865
Topkap: Saray: Archives D 162; E 5439 10751 12078 12079
Topkap1 Saray: Libr.
Emanet Hazinesi 2064
Hazine 1650 1768
Revan 1935(Bc, Fh) 1936(Fi) 1938
University Libr. T 3586 T 4401
“Leningrad State Public Libr. Dorn 535
London British Museum Or. 7477 9503 12423 12463; Add. 7834

Paris Bibliotheéque Nationale Ancien fonds turc 35(Ba, Fg) 42 81(Ed)
82 85(Bb, Fo, Ge, Gf, Vd); Supplément turc 69 70 97 1027 1197

Sarajevo Hiisrevbeg Libr. g22
Vienna Nationalbibl. A. F. 77(Fd, Gc)



NOTE ON TRANSLITERATION

THE system of transliteration for Ottoman Turkish employed in
this book follows that of Isldm Ansiklopedisi as Heyd modified it

for his Ottoman Documents. The letters of the Arabic alphabet are
rendered thus:

¢z g 4 S roy t b g 3
‘FC ho ld SU’“ v '3
d hc m . § P S ‘C
f o BoE n $ S L
g 4 Jj ;3 0 5 oe 2

Apart from g and #, diacritical marks not found in the modern
Turkish alphabet are used almost exclusively for words of Arabic
or Persian origin. Arabic terms and names not occurring in a
Turkish context are given according to the common transcrip-
tion for Arabic: = 7 F= kh, i = sh, etc. (but (5 = k), and
Arabic titles of Ottoman works are transcribed as for Arabic. To
avoid complications in the index, however, some common terms
of the shari‘a are, even when employed in a pre-Ottoman context,
consistently given after their Turkish rather than their Arabic
forms: diyet (not diya), kazf (not kadhf), etc. The judge of the
shari‘a court (A. kadi, but T. kdds) is referred to throughout as
‘cadr’.

Short vowels are represented by the letters used in the modern
Turkish alphabet, with the addition of ¢ for the closed e. The letters
d, 7, @ reproduce long vowels in Arabic and Persian words.
Since it is not known exactly how Turkish was pronounced in the
fifteenth and sixteenth centuries, the manner in which vowels are
rendered here is necessarily somewhat arbitrary; in doubtful
cases the transcription errs on the side of modernizing: thus the
Turkish name for the asper, though almost certainly ak¢a in the
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fifteenth century and later, is consistently rendered akce. For the
name Muhammad in Ottoman contexts the convention of the
Encyclopaedia of Islam (new edition) has been adopted, namely, of
spelling Mehemmed for sultans and Mehmed for others.

The spelling of modern Turkish terms and names follows
present-day usage in Turkey. Names of places outside the modern
Republic are given in their current English forms, where such
exist (Montenegro, Aleppo, etc.).



INTRODUCTION*

T HE criminal law of the shari‘a, as is well known, never had much
practical importance in the lands of Islam. Its substantive law is
rather deficient: fixed penalties are prescribed for a limited number
of crimes only, many are not dealt with at all. Moreover, its rules
of evidence are so strict that a number of offences cannot be
punished adequately. ‘

Since the very first centuries of Islam, therefore, criminal justice
remained largely outside the jurisdiction of the cadis. A wide
range of crimes and misdemeanours was examined and punished
by the head of the police (sdhib al-shurta, walki al-jara’im, etc.),
while the muhtasib, or inspector of the market, dealt with trade
contraventions and offences against Islamic morals. To check
oppression by officials, to correct denials of justice and repress
wrongdoers whom the cadis were unable to restrain, the caliphs
instituted Courts of Complaint, the famous magalim jurisdiction
which, in Ibn Khaldiin’s definition, ‘combines the power of the
sovereign’s authority with the justice of the cadi’s judicature’.!
The magalim courts were secular institutions, headed by the
ruler, a vizier, a governor, or a Palace official. Though often
attended by cadis, they were distinct from the ordinary law-courts
in which the cadis administered justice according to the religious
law.

All these extraordinary jurisdictions were free from the rigid
rules of the shari'a penal law and criminal procedure, and were
guided in the main by customary law (‘urf), the public interest
(al-maslaha al-‘@mma), and, in particular, the consideration of
administrative and political expediency (siydsa). In trying to
elicit the truth, they often used intimidation and even force. The
punishment awarded may have been effective, but it tended to be
arbitrary and excessively severe.

The Ottomans maintained these jurisdictions side by side with
the cadis’ law-courts (mahkeme-i ser‘iye). David ben Zimra, a
Jewish rabbi in Ottoman Egypt in the first half of the sixteenth
century, remarked in one of his responsa:

* [See p. xii.] ! Ibn Khaldan, Mukaddima, Beirut, 19oo, p. 222.
8253125 c
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. . . They have two kinds of justice, the one skar‘i and the other “urfi.
The shar‘i justice is entrusted to the chief cadi who decides [according
to] the religious law [Hebrew: din] and the governor is charged with
carrying out [his] sentences. The ‘urfi justice, [on the other hand,]
which is [based on] a kind of temporary regulation [hord’ath sha‘ah],
is entrusted to the governor of the province.!

The Ottoman sultans, however, made great and, at first, partly
successful efforts to eliminate this dichotomy in regard both to the
two separate jurisdictions, the administrative and the judicial, and

_ to the two different systems of law, the customary and the religious.
The efforts were made simultaneously in several directions.

First, by laying down the law which they had to apply, the
sultans tried to limit the discretion of the non-skari‘a judges to
inflict punishment at their will. For this purpose, the sultans did
something unprecedented in Islam—they promulgated com-
prehensive and detailed regulations (called kaniin) of secular
criminal law and procedure, and gave orders to assemble them in
the form of codes known as kaniinname. ;

No similar acts of legislation are known from any other Muslim
country outside Anatolia before the process of Westernization
began in the nineteenth centurys Customary criminal law different
from the shari‘a existed in North Africa, South Arabia, Indonesia,
and many other parts of the Muslim world, but nowhere was it
officially promulgated, like the Ottoman kanin, in the form of
codes. The only parallel that I can cite, in addition to the Dulkadir
codes to be discussed, is much later and much more limited in
scope—a kind of penal code issued in 1672 by Aurangzéb, the
Mouslim ruler of India.2 This surely is no coincidence. The Mogul
Empire, the only other great Sunni Muslim power from the six-
teenth to the eighteenth century, was, like the Ottoman, a centrali-
stic, well-organized, and military state with a very large non-
Muslim population and institutions largely based on Turco-

- Mongol traditions.

The authorized Ottoman justification for the issuance of
kaniins in the field of penal law is twofold, and reflects clearly the
dual character of these regulations. On the one hand, the lengthy

t R. David b. Zimra, Sh#’éloth u- Téshavath (MWD MYRY), Venice, 5509
(1748-9), i, f. 53b, no. 296 (attention was drawn to this passage by 1. Goldziher,
Die Zahiriten, Leipzig, 1884, p. 205, n. 4).

2 [See below, pp. 317-18.]
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preface to the kaniinname of Egypt of 1525, hitherto unpublished,
points out that, in the course of time, crimes have multiplied to
such an extent that ‘disputes and feuds can no longer be decided
by the swords of the tongue [tig-i zeban] of the guardians of the
holy law [i.e. the cadis], but require the tongue of the sword
[zeban-i tig] of those empowered to inflict heavy punishment [i.e.
the non-shari‘a judges]’. Therefore, the preface goes on, the
Ottoman sultans have, since olden times, laid down regulations
(kanun) in conformity with the shari‘a and anyone who commits
a crime is to be punished in accordance with them. On the other
hand, several other kaniinnames embodying criminal law affirm
that the codes were issued in response to the complaints of the
people about the tyranny of the local officials and fief-holders. A
marginal note in one manuscript? pithily sums up this concept by
defining the object of the kandns as himayat al-ra‘iya min mazalim
al-hukkam, ‘to protect the common people against the oppression
of the authorities’, a formulation which, incidentally, indicates
the continuity of the idea of mazalkim jurisdiction.
1 Aya Sofya Library, Istanbul, MS. 4871, ff. 118b et sqq.

2 Universite Kiitiiphanesi, Istanbul, MS. T 1807 [=Vg, in the list at pp.
337, below], folio preceding f. 1a.






PART ONE

THE OTTOMAN
CRIMINAL CODE



THE DEVELOPMENT OF THE OTTOMAN
CRIMINAL CODE

1. The make-up and date of Sultan Mehemmed II's criminal
and fiscal code

T HE oldest Ottoman code of criminal and fiscal law that has so far
come to light is the text published with a German translation by
Kraelitz-Greifenhorst! from a unique manuscript in Vienna.z Its
heading is ‘Imperial Kanin of Sultan Mehemmed, Son of Murad
Han’.3 Kraelitz¢ and, more recently, Inalciks assumed that the
whole text was a code of Mehemmed II, which was compiled
shortly after his conquest of Constantinople in 1453 and was
copied in the last nine days of Cumada II 893/2—10 June 1488.
The first three chapters (fasl) deal with penal law;® the fourth
consists mainly of statutes on various taxes, tolls, etc. The heading
of the latter is interpreted by Inalcik, in accordance with its literal
meaning, ‘Chapter IV: Kaniin of Sultan Mehemmed Han’. In
his opinion, it comprises three separate kantins—a first without a
special heading, a second called ‘Kaniin of the Nomads (yiirikan)’,
and a third with the heading ‘ Kaniin of the Armoured Followers of
the Feudal Lords (cebelityan) together with the Kaniin of the
Married Infidels’.

A different view of the make-up and date of this important
text is submitted here. First, it seems that Kraelitz was right in

I Friedrich Kraelitz-Greifenhorst, ‘Kantnname Sultan Mehmeds des
Eroberers. Die dltesten osmanischen Straf- und Finanzgesetze’, in MOG, i
(1921-2), 13—48 and Tafel I.

2 Qsterreichische Nationalbibliothek, Vienna, A. F. 554 (Fliigel 1814), fI.

2b—7b.
3 Or, ‘... Sultan Mehemmed, son of Murad, Han’ (cf. the heading of chap-
ter IV). 4+ MOG,i. 17.

s Halil Inalcik, ‘Osmanh hukukuna giris: Orfi-Sultani hukuk ve Fatih’in
kanunlarr’, in SBFD, xiii (1958), 111~12; idem, ‘Osmanlilar’da raiyyet riisGmu’,
in Belleten, xxiii/92 (1959), 576, n. 3a.

6 With the exception of chapter III, §§ 1114 and 16, which deal with agrarian
matters and the bride tax,



8 DEVELOPMENT OF OTTOMAN CRIMINAL CODE

translating the heading of the fourth chapter, with a slight emenda-
tion, ‘Vierter Abschnitt des Gesetzes Sultan Mehmed Han’s’.
There is no reason why this chapter should be specifically called
‘Kaniin of Sultan Mehemmed Han’ when the whole text already
bears this title. Secondly, notwithstanding their different contents
(penal law and statutes on taxes, etc.), it appears that the first
three chapters together with the fourth chapter—but excluding
the kanins on the nomads and the married infidels—form a single
unit.? (Otherwise it would be surprising that only the second and
third parts of what Inalcik considers chapter IV should have
separate headings.) Moreover, the section which, on this interpreta-
tion, is the last section of the fourth chapter (i.e. Kraelitz, p. 28,
§ 36) is part of the concluding formula (sanctio-comminatio and
corroboratio) of a kanin issued in the form of a firman or nigan
(. . . seyle bileler bu kaniim muhakkak bilesiz).3 In the manuscript, -
its final words are set in the middle of the line, as is done here only
with the final words of a complete document.

A similar formula occurs, as Inalcik rightly pointed out, in
the last section of the ‘Kanin on the married infidels’ (Kraelitz,
p- 31, § 30), which shows that the latter, too, is a complete and
separate document.+ Some of its sectionss deal with matters treated
also in the first kanin,5 but especially regulate taxes and other
duties imposed on non-Muslim subjects, who are entirely ignored
in the other law. Significantly, its § 29 refers to crop damage in-
flicted, inter alia, by pigs, which were raised by Christians only
and are not mentioned in the corresponding section (Kraelitz,
p. 27, § 34) of the first kaniin.

The heading of the ‘Kaniin on the married infidels’ (p. 28) is
rendered by Kraelitz (p. 44) as ‘Gesetz der Gepanzerten (gebelii-
jan) und Gesetz der verheirateten Ungliubigen (gebran)’. This
obviously does not make sense. There can be no connection be-

I The incorrect formulation of the heading of chapter 1V, al-fasl al-rdbi‘a
' kaniin-i Sultdn Mehemmed Han, is not the only mistake of the copyist (see the
corrupted eulogy in the title of the whole text).

2 J. H. Mordtmann, in his review of Kraelitz’s article in OLZ, 1922, col. 421,
already refers to the last part of the text as ‘Anhang’.

3 Cf., for example, the nisan published by P. Wittek in WZKM, 54 (1957),
240-1.

4 The short law on the nomads, interposed between these two kdnins, also
ends with geyle bilesiz, a remnant of the closing formula of a firman.

s Kraelitz, pp. 29-31, §§ 3, 5, 6, 8, 9, 10, 12, 29, etc.

¢ Kraelitz, p. 25, § 23; p. 22, §§ 13, 12; pp. 267, §§ 28, 30, 31, 32, 34, etc.



DEVELOPMENT OF OTTOMAN CRIMINAL CODE o

tween the (Muslim) armoured followers of the feudal lords and the
Christian subjects—and in fact nothing is said in this k@nin about
cebeliis. A closer examination of the manuscript (f. 6a-b) shows
that while the words kanin-i cebeliiyan are in the same writing as
the preceding text, the rest of the heading, which Kraelitz read ba
kaniin-i miizevvec gebran, and the first two sections of the ensuing
kanin are written with a broader pen and in longer lines. Hence it
seems that the scribe at first intended to copy a kanin-i cebeliiyan
(which would indeed have been a suitable continuation to the
preceding kanin-i yiiriikan), but for some reason stopped after
copying only its heading.! The following heading, written with a
different pen, belongs to the new chapter. Here the (unpointed)
letters L, read by Kraelitz as ba, ‘with’, ‘and’, do not in fact pre-
cede but follow the word kanin; moreover there is a small gap
between these letters and miizevvec gebran. It may be conjectured
that the letters L are the beginning of the word name and that the
copyist, planning to write kdnin-name-i miizevvec gebran, left the
word ndme unfinished when he realized that his original, here as in
all preceding headings, had kaniin and not kanin-name.

It is evident that the ‘Kaniin on the married infidels’ was not
enacted together with the laws preceding it in Kraelitz’s text,
for otherwise the statutes that are identical in both would not have
been repeated and the different amounts of taxes imposed on non-
Muslims would simply have been added to the relevant sections of
the first law.

As regards the date of the codes, KraelitzZ claimed that two
sections in the ‘Kaniin on the married infidels’ (p. 30, §§ 11 and 22),
referring to goods imported from Walachia, Istanbul (and Christian
Europe), must have originated before the Ottoman conquest of
Constantinople, whereas another section, which deals with the
sale of merchandise in Istanbul (§ 25), relates to a period after the
conquest. Moreover, he accepteds the opinion first put forward
by Wittek# that at least one section (ch. IV, § 3), and perhaps the
whole Kaninname of Mehemmed II, was compiled prior to 861/

t Similarly, after the ‘K@niin on the married infidels’, there appear in the manu-
script only the heading of a kdnianname-i ‘asker el-mansir [sic], the name of its
addressee (mevlana ‘Ali) and its date (first 1o days of Cumiadai I 893) (see MOG,
i. 17); the subsequent text is, as is shown by its addressees (the cadis of Raméli),
the beginning of another decree. 2 Kraelitz, p. 18; p. 46, n. 1.

3 In the Addenda et Corrigenda to his article (MOG, i. 246).
4+ MOG, i 122, n. 2.
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1456—7. Wittek had quoted ‘Agikpagazide and Nesri as stating
that in that year the ¢ift akcesi (which in this section is fixed at
22 akge) was raised to 30 or 32 akge.

In discussing the date of Kraelitz’s text, Inalcik’ adduces the
same arguments, viz.

(a) Inseveral sections (especially p. 30, § 22) Istanbul is mentioned
among foreign places.

(b) In 1458 the cift resmi in the eyalet of Anadolu was raised to 33
akge,? whereas this text does not mention any such increase.

- He adds two more reasons:

(c) Grain is measured here (p. 25, § 24) in the midd of Edirne.3

(d) The customs duties on goods imported from Europe, as laid
down in this code (p. 30, § 22), are two per cent. This, Inalak
points out, was the rate current in the early period of Mehem-
med II’s reign, while in its later years it was raised to four or
five per cent.¥

Consequently, Kraelitz and Inalctk conclude that the whole
text, including the chapter on the infidels, was probably compiled
shortly after the conquest of Constantinople in 1453, and even
contains some still earlier statutes.

Their arguments are not convincing:

(@) No Ottoman kaninname compiled, however soon, after the
conquest of Istanbul would have included earlier statutes men-
tioning that city as located in foreign territory. Incidentally, if
§§ 11 and 22 on p. 30 were verbatim quotations of earlier statutes,
they would hardly call the city Islambol, i.e. the town where
‘Muslims are plentiful’. In fact, they refer to Istanbul as one of
the places from where goods were brought to a certain Ottoman
province.

(b) As has been shown by Inalcik himself,+ the gift resmi rate
of 22 akge prescribed in the text remained in force in many Balkan
provinces until the sixteenth century.

t In his articles cited in p. 77, n. 5 above.

2 In his article ‘Mehmed I1.’ in 14 (at p. 5332): 32 akge.

3 It may be added that in the ‘Kaniin on the married infidels’ (p. 29, § 2) wine
is measured in the medre of Edirne.

* [For customs rates see also H. Inalcik’s remarks in Der Islam, xliii (1967),
152 et 5qq.] + In Belleten, xxiii. 584-6.
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(¢) The use of an Edirne (instead of an Istanbul?) measure
does not indicate that the codes (or any particular statute in them)
were enacted before or shortly after the conquest of Istanbul,
since Edirne remained one of the capitals of the Empire and for
many years was even the chief residence of the Sultan. If the codes
are kaninnames for European provinces, the reference to Edirne
measures is not at all surprising.

(@) Inalcik himself states! that in Bayezid II’s time the customs
duties on merchandise imported from Europe were again two per
cent. This is confirmed by another kaninname issued in the reign
of that sultan.2 However, it seems that the statute quoted does not
refer to customs duties (giimriik) at all, but to toll (bdc), which was
levied on goods brought into a town, irrespective of whether or not
customs duties had previously been paid at the Ottoman frontier.3

We may say, therefore, that none of the kanmins included in
Kraelitz’s text can be proved to have been enacted in or about
1453. The date of Mehemmed II's code (chs. I-IV of Kraelitz’s
text) cannot be fixed. Several modern scholars* think that it might
in the main have been compiled by, or by order of, Karamani
Mehmed Paga, who from 869/1464—5(?) served as Niganci and in
1477/8-1481 as Sultan Mehemmed II's last Grand Vizier. They
seem to follow ‘Osminzade,5 according to whom Mehmed Paga
was the author of many kaniins, and von Hammer,5 who, however,
ascribes to Mehmed Paga not this kaninname, but that on the
organization of the Government and Court.? This assumption is
rather tempting. Karamani Mehmed Pasa is said to have played
a major part in carrying out Sultan Mehemmed II’s policy of

* In SBFD, xiii. 107.

2 The Kananname for Cephalonia (Bibl. Nat., Paris, MS. A.f. turc 35, f. 140b;
85, f. 248b). See also TOEM, 1329, suppl., p. 22, lines 21-2.

3 See EI?, art. ‘Badi’ (M. F. Képriilt).

4 Fr. Babinger, in MOG, ii. 244; idem, GOW, 25; idem, in EI*, art. ‘Kara-
mini Mehmed Pasha’; M. C. Sehibeddin Tekindag in 14, art. ‘Mehmed
Paga, Karamini’; C. N. Atsiz, Osmanl Tarihleri, i, Istanbul, 1949, p. 339
(where the many references to Karaman and Konya in chapters IV and VI of the
third part of Bayezid II’s kéninname (TOEM, 1329, suppl.: see below, p. 20)
are adduced as evidence that that code was compiled under the supervision of
Mehmed Paga, a native of Karaman).

5 Hadika, p. 14.

¢ GOR, ii. 157, 217, 227. His opinion is shared by Mehmed ‘Arif (TOEM,
1330, suppl.,, p. 6).

7 KAO (= TOEM, 1330, suppl., pp. 9-32).
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increasing the public revenue, turning many areas of waqf and
privately owned land into state property and allotting them as
fiefs, and generally reorganizing the ‘feudal’ system.! Thus it
would not be surprising if further evidence proved that he com-
piled, or ordered to be compiled, this code, which, apart from
feudal legislation, consists mainly of penal statutes prescribing
fines, i.e. additional income for fief-holders and officials.

As to the ‘Kanin on the married infidels’, there can be little
doubt that it is a kaninname for a certain province largely popu-
lated by Christians.? The detailed statutes concerning tolls, which
differed from province to province, prove that it cannot be a law
for the whole Empire. The province for which it was enacted
imported merchandise from Walachia, Dubrovnik (Ragusa), and
perhaps other places in Christian Europe, as well as from Istanbul,
which consequently was outside its borders. Nowhere does this
kaniun refer to the sale of goods iz Istanbul. Section 25, on p. 31,
does not mean, as Kraelitz (p. 47) believed, “‘Wenn man von
auswirts Feigen (und) Schafe einfiihrt (und) in Konstantinopel
verkauft, so soll von 2 eingefiihrten Schafen 1 Akée eingehoben
werden . . .’, but ‘If a dealer? brings sheep from outside [into
town]—if he brings and sells [them] with Istanbul [as their ulti-
mate] destination,* one akge shall be collected for [every] two
sheep . . ..

- It therefore appears that this law is a kaniinname for one of the
European provinces of the Empire. The above-mentioned use of
the Edirne measure corroborates this assumption. It may also be
significant that several documents reproduced in the same manu-
script after this kaniin refer to Edirne and, repeatedly, to the sancak
of Vize, located half-way between Edirne and Istanbul.

* *Asikpasazade, Ta’rih, Istanbul, 1332, p. 192; Kivami, Fetihndme-i Sultan
Mehmed, ed. Babinger, Istanbul, 1955, pp. 272—4, 286; Ibn Kemal, Tevdrik-i
Al-i Osman, VII. Defter,ed. Turan, Ankara, 1957, pp. 531—2; Negri, Cihdnniimad,
ed. Taeschner, i. 231; Mecdji, 285.

2 It is not impossible that the first four chapters of Kraelitz’s text also formed
a kaniinndme enacted for the (Muslim) population of a certain (European?)
province. Cf. the Kaniinname for Nigbolu (MS. Fb in the list at p. 34, below),
which includes the general Ottoman Criminal Code.

3 Reading rencber and not incir ‘figs’, as read by Kraelitz, nor tdcir ‘merchant’,
as emended by Barkan, pp. 394—5. For rencber in this meaning see U. Heyd,
Ottoman Documents, p. 133, 0. I; p. 134.

+ Read Islambol niyetine getiiriip satsa (by writing b under satsa and m under

getiiriip, the copyist restored the correct order of these inadvertently transposed
words). The statute prescribes a transit duty.
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As to the date of the ‘Kanitn on the married infidels’, it was
apparently not copied, together with the preceding kangns, in
893/1488 (as Kraelitz and Inalcik believed), but enacted in that
year. A date preceded by tahriren fi, like that at the end of this
text (Kraelitz, p. 31), is generally, though not always, the date of
issue of an official document, and the expression evdhir, i.e. the
last nine or ten days of a given month, also suggests the date of
such a document rather than the date on which a manuscript was
copied. Furthermore, the date in the manuscript is written in
direct continuation of the text of the kanin, whereas a scribe might
have preferred to give the date of copying in a new line. Imme-
diately after this kdniin begins another kan@inname, the date of
which is about a month and a half earlier.” The subsequent docu-
ments in the manuscript bear various dates, mostly between
894/1488—9 and 898/1492—3.

This conclusion that the ‘Kanin on the married infidels’ was
enacted in the reign of Bayezid II? does not, of course, rule
out the possibility that some of its statutes originated in earlier
periods. ’

The first three chapters of Mehemmed I1's kaninname (desig-
nated Aa in the list at p. 33 below)* consist almost exclusively of
criminal statutes.? The only exceptions are §§ 11-14 and 16 of
chapter III, which refer to the bride tax (gerdek degiiri)* and
certain agrarian matters. The fourth chapter deals chiefly with
taxes and tolls, but includes also a statute concerning the recipients

1 See above, p. 9, n. 1.

2 He seems to be the puddvend-i a“zam mentioned in §6 on p. 29. This
title was given not only to Mehemmed II (and some of his predecessors), but
also to later sultans. Selim I, for example, was addressed as puddvendgar-i
a‘zam (see Feridin, i. 373).

* [slip:] Nothing is known as to the existence of earlier criminal codes. If
it can be proved that Mehemmed II’s code is the first to be compiled, this fact
may be explained by that sultan’s policy to do everything in his power to
strengthen the feudal system (see B. Cvetkova, in ¥ESHO, vol. vi, part 1 (1963),
pp. 108 et sqg.), one element of which was that part of the sipdhi’s income arose
from fines.

3 In the Ottoman Criminal Code published at pp. 56-93 below, they cor-
respond to sections (and headings) I, 1, 2, 5, 6, 30, 4, 9, 8, 18, 24, 25, 29; II,
36+37+40, 41, 45; 111, 61, 64, 65, 67, 66, 66, 68, 72, 50, 52, 69, 94+97, 81.
[See the Concordance at pp. 158—63 below.]

4 This tax, later usually called resm-i ‘ariis(@ne) or ‘ariisiye, belongs fiscally
to the same group of dues as fines (see below, p. 279); see also MOG, i. 25, § 18
(read in conjunction with § 177) and p. 29, § 6 (read in conjunction with § 7).
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of fines (§ 17),! as well as two sections (§§ 34-5) relating to the
prevention and punishment of crop damage by animals.?

The ‘Kaniin on the married infidels’ (Ab), enacted in 1488,
contains the two earliest-known additions to the criminal code of
Mehemmed II. Its § 29, on crop damage, amplifies the correspond-
ing § 34 of the latter’s chapter IV; it adds damage by cows and,
significantly, by pigs, which were raised by Christians only.3
Another statute (§ 7) lays down the important rule under which
an infidel in many cases paid half the fine imposed on 2 Muslim
for the same offence.*

2. The criminal codes in the Kanlinnames for the Christians of
Cephalonia and Montenegro

As might be expected from this last-mentioned provision of
Bayezid’s ‘Kdaniin on the married infidels’, special criminal codes
were enacted for Christian provinces of the Empire. The earliest
so far discovered is the kaninname for the Christian population
of the island of Cephalonia (Kephallenia), which is preserved
in several manuscripts® and is very helpful in establishing the
text and the meaning of Mehemmed II’s and Bayezid II’s laws
discussed above. According to its preamble, the inhabitants of
Cephalonia sent a representative to Istanbul to complain about
oppressive tax-collectors (‘ummal) and other officials and requested
a kaninname. As a result, the ensuing 7zgan was enacted and, as is
stated at the end of the document, the local sancakbegis, cadis,
subagis, and emins were ordered to implement it. Though this
kaniinname is undated, there can be little doubt that it was enacted
in the reign of Sultan Bayezid II (1481-1512). The island was
under Ottoman domination only from 1479 to 1499 (or 1500),$
and it is rather unlikely that the inhabitants should have lodged
their complaint during the first year or two after the conquest, i.e.
before Mehemmed’s death in 1481.

" 'The kaninname deals with various taxes and tolls. Many of its
statutes are almost identical with or very similar to those in
Mehemmed II’s and Bayezid II’s kamins discussed above, but
their order is different. After the sections corresponding to p. 27,

I See below, p. 291. 2 See OCC, §§ 108-10.
3 See OCC, §§ 108—9. 4 See OCC, § 51.
5 Ba, Bb, Bc. 6 Hammer, GOR, ii. 322—3, 611—12.
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§ 35 and p. 31, § 28" of Kraelitz’s text, one of its texts (Bb, f. 248a
and 248b) has parts of the concluding formula of a nigan (cf.
Kraelitz, p. 28, § 36; p. 31, § 30), showing that it incorporates two
originally separate kanins. But it mixes the sections of the kanin-
names of Mehemmed II and Bayezid II; this may indicate that it
was written after the latter’s completion (in 1488, as suggested at
p- 13, above). After the statute on the bride tax it has, instead of
the section on fines for infidels,? a detailed criminal code. This
code much resembles that of Mehemmed II,3 but—in accord-
ance with the rule mentioned above—it frequently prescribes
lighter penalties than those which Mehemmed’s law imposes on
Muslims.4

A similar criminal code for another province largely populated
by Christians, Montenegro, occurs in a cadastral register dated
929/15235 under the heading ‘Kandnname of the vildyet of Monte-
negro (Karadag) according to the old register’. It has been pub-
lished, with a Serbo-Croatian translation, by B. Purdev.6 Apart
from a statute on the bride tax, it contains only penal provisions,
almost identical with those of the Kaninndame for Cephalonia.
Three sections,” however, are absent, and the order of the sta-
tutes is somewhat different. Like that for Cephalonia, this code is
meant for Christians® and prescribes the lower fines to which they
were liable.

3. The Siyasetname

In the criminal laws so far discussed, penalties are nearly always
fines and strokes.* Besides these laws, there existed, probably

t Kraelitz’s § 29 is placed in the first part of the kdnanname.

2 Kraelitz, p. 29, § 7. See above, p. 14.

3 It omits, however, the chapter headings, as well as two sections not impos-
ing fines (Kraelitz’s text, ch. II, § 1, first sentence; ch. III, § 15) and a section
not applicable to Christians (ch. III, § 1). (The corresponding sections in OCC
are 36, 69, 61.)

4 See below, p. 287.

5 Bagbakanlik Argivi, Istanbul, Tahrir (Tapu) Defteri 122.

6 Ca. The reference to the ‘old register’ probably indicates that the kdninname
was compiled at an earlier date.

7 Corresponding to OCC, §§ 4 (corrupted in Ba, Bb: fakir for ki2), 8 (slaves),
67 (theft of turbans, etc.).

8 See the variants to OCC, § 1 (at pp. 56, 95, below).

* [pencil note:] Significantly, the version found in the Ka@ninname for Mon-
tenegro just mentioned (Ca) is called in its preface (Durdev, Kanuni, 163)
‘Ka@niinname concerning the fines and bdd-1 hava of the said province’.
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already in the time of Bayezid II, a completely different code
called siyasetname. It chiefly prescribed siyaset,! i.e. capital punish-
ment or severe corporal punishment (cutting off a hand, the male
organ, or the nose, branding the forehead), and, in a few cases,
exposition to public scorn, cutting off the beard, etc.; in addition,
it included a number of statutes on criminal procedure.*

The siyasetname texts that have been preserved are of two dif-
ferent types. Of the first, two copies have been discovered. One?
is contained in a Vienna manuscript of collectanea (mecmii‘a),
which consists mainly of documents of the late fifteenth century
(among them the kanimname of Mehemmed II published by
Kraelitz). It was issued at the request of Hiisni(?), sancakbegi of
Aydin-éli, but in the date the year is omitted. The other copy? is
included, among decrees of the time of Selim I and the early years
of Siileyman the Magnificent, in a manuscript at the Biblio-
théque Nationale in Paris; it was addressed to a sancakbegi by the
name of Sinan Beg and was issued in Safer 928/January 1522. In
their headings, these documents are called siyasetname-i sultani
and siydsetname ve kaninname, respectively; in the text, the latter
is referred to as kaniinname only. The two texts are very similar.
Both are negligently copied and contain many mistakes and de-
fective passages, some of which can be corrected and completed by
collation.

Rather different in composition, wording, and certain particu-
lars of material law+ is the siydsetname text of the second type,
which seems to have become the standard form. A specimen was
published, with many errors, by E. Z. Karal.5 This document,
which is incomplete, is said to have been sent by Sultan Selim I
(1512—20) to his son Siileyman, the future Sultan Siilleyman the
Magnificent, when the latter was serving as sancakbegi of Saruhan
(Manisa).** Further texts of this type exist as separate documents
in many mecmii‘as. '

! For this term see below, pp. 259—71.

* [pencil notes:] It also regulated the payment of compensation for torts.
It was not a complete code: it did not cover, for example, all crimes punishable
by the amputation of a hand.

2 Da. . 3 Db.
4 See notes to the relevant statutes in the Ottoman Criminal Code, e.g.
§§ 10, 57, 82) 85; 87' 5 Ea.

## [bencil note:] According to Inalcik (in SBFD, xiii (1958), 121), in 1519.
6 Eb (issued on 15 Cumada I 935/25 January 1529); Ec (issued end of Cumada
1I 963/May 1556); Ed; Ee (copied in 1157/1744-5).
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Although a siyasetname of the first type (Dd) was issued as late
as 1522, this may be the older type. The second type is more de-
tailed and better organized, and it, unlike the first, was incorporated
in the Ottoman Criminal Code, as will be shown below. Moreover,
in one case,! the severe penalty (cutting off the nose) prescribed
in the first type is not found in the second—but it does appear in
the Dulkadir Penal Code (§ 14). As to the time when the first type
originated, it may be significant that the only matter dealt with in
the second type but not in the first was—according to the Ottoman
Criminal Code*—(first?) regulated by a firman of the year goo/
1494—5.* This could mean that the first type originated before,
and the second type after, this year, but to determine the question
further proof is required.3

Most siydsetnames are decrees of the nigan type, i.e. orders of the
sultan addressed not, like a firman, to a certain person (or certain
persons) but to all officials whom it might concern.+ After the
usual opening formula, nisan-i hiimayin (or gerif) . . . hiikmi
oldur ki, they state that they are issued in response to the request
of a sancakbeji, beglerbegi, or vizier,** who has asked for such a
criminal code for the punishment of the law-breakers in his
district or province or on his 4dss-fiefs.5 Unlike many kaninnames,
the siydsetnames are not sent to cadis, though, as will be explained
later on,® the cadi is ordered to co-operate in their execution. For a
copy of a siyasetname a fee of 3—4 gold pieces was charged in 985/
1577-8 (by the Imperial chancery?).?

In the preamble of the standard form of the siyasetname, an
order is given ‘first of all to proclaim its contents in the towns and

1 See OCC, § 57. %2 See OCC, § 90, n. 5.

* [The variants (910, 915, 927) seem to be excluded by the date of copying
(907) of MS. Fa (see p. 19), which has this note and with the date goo: see the
facsimile (p. 19, n. ¥), fol. gr.]

3 The fact that the second type did not at once supersede the first is not
surprising: the criminal code of Bayezid II continued in use long after that of
Siilleyman was enacted (see below, pp. 21-4).

4 Cf. Kraelitz, Osm. Urkunden, pp. 25-6.

*#* [pencil note:] For a siydsetname sent to a subag: see Refik, Agiretler, no. 46.

5 A siyasetname for hdss lands is contained in Ec. It was sent to Vizier [Meh-
med] Pertev Paga, who later, in 1571, took a leading part in the disastrous naval
battle at Lepanto (SO, ii. 37-8).

6 See below, pp. 217-18.

7 MS. Eb, f. 5b. The fee for a yasakndme (the same as siydsetname?) granted
to a sancakbegi in the sixteenth century was 120 akge (MS. Ba, f. 44 bis a; MS.
Fj, £. 160a).

82638126 D
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villages of the district and to bring it to the knowledge of the people
[so that] whoever commits a crime or disturbance after its proclama-
tion will be punished by means of* the local cadi(s) according to
the siyasetname’.r Then comes the criminal code, beginning mesela,
‘For example . . .>.2 As is shown by the relatively few complete
texts preserved,? the siydsetname ends with the usual concluding
formula of a nigan: “Thus shall they know and have confidence in
my noble cipher. Written in . . . (date) at . . . (place).’+

The standard text of the siyasetname was, probably in Bayezid
II’s time,5 added to the criminal code of Mehemmed II as a
fourth chapter under the heading ‘On Siydset Punishment Only’
(miicerred siyaseti(n) beyan éder). But even then it did not com-
pletely lose its separate character. In a kaninname copied in 927/
1521% and in the margin of another, undated one,” the fourth
chapter opens with the words, ‘As the Imperial siyasetname® has
ordered’. An eighteenth-century copy of the criminal code® still
opens its fourth chapter with the preamble to a siy@setname.®

4. The criminal code of Sultan Bayezid I1

The result of the addition of the siydsetname to the first three
chapters of Mehemmed II’s kaninname is the criminal code which
forms the first part (ba@b) of the well-known Kaninname-i Al-i
‘Osman. Its two other parts, each of which is subdivided into
seven chapters, deal with agrarian, feudal, and military law,
various taxes, customs duties, tolls, fees, etc. The Turkish text of

* [There is a query in the margin. The term is ma ‘rifetiyle, perhaps rather
‘with the cognizance of’ or ‘with the co-operation of’: cf. text and trans. of OCC,
§§ 43, 94, 116.]

I So in Ed, Eb. In the other copies the text is very similar.

2 Tts statutes correspond to OCC, §§ 10, 15, 41 (1), 747, 82, 84-6, 49, 91, 92,
95, 87—90, 117. [See the Concordance at pp. 158-63 below.]

3 e.g. Ec, f. 35b. .

4 The version Db differs from the other siydsetnames. It is not a nigén, but a

_firman addressed to a certain sancakbegi (see above), and refers, as the reason for
its issue, not to a prior request of its addressee, but to reports on a crime wave
in his district. The two siydsetnames of the first type (Da, Db) do not explicitly
require the proclamation of the code before its enforcement.

5 See below, p. 19. 6 Kb. 7 Ke.

8 More exactly, ‘the Imperial code of siydset penalties only’ (miicerred
siyasetname-i pddisahi). Here, too, miicerred seems to be an attribute to siydset.

9 Kf.

1o Ja—Je (see also Ja) include, with a few changes, the statutes of the siydsetname
as the only part (except for OCC, §§ 108-10, 121—4) of the criminal code.
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the whole code has been published by Mehmed ‘Arif.! He as well
as H. HadZibegié¢, who published a Serbian translation,? and others3
held that the kaninname was issued early in the reign of Sultan
Siileyman the Magnificent, and this became the prevailing view.

In fact, this kaninname—at least the criminal code and some
other major parts of it—cannot be ascribed to that sultan. Of more
than thirty complete texts examined, none states that it was first
compiled in Sultan Siileyman’s time. Its preamble merely men-
tions that it came into being as the result of an order of a sultan
(unnamed) to collect the Ottoman kanins in a bound register. It
bears the title Kananname-i ‘Osmani (Al-i ‘Osman, Padisahi,
Hiimayan), Kavanin-i ‘Osmaniyan (‘Orfiye-i Osmani) or the like.
Only in one manuscript (Ka) is it called ‘Kanin of Sultan Siiley-
min Han’, but this may be due to the fact that part of the heading
of its first chapter+ and its first three sections’ are additions which
were taken from a later kanianname compiled in the reign of that
sultan.6

This kanianname seems to have originated in the reign of
Siileyman’s grandfather, Sultan Bayezid II. In the private library
of Mr. A. R. Izzet Koyunoglu in Konya is a manuscript (Fa) of a
Kitab-i Kavanin-i ‘Orfiye-i ‘Osmani very similar to the text pub-
lished by Mehmed “Arif (up to the latter’s page 70) and opening
with the same preamble.* According to the colophon, it was
written by a certain Mustafa b. Ramazan and finished on Wednes-
day, evas:t of Rebi® I go7/29 September 1501.7

** This seems to be a very early copy of the kaninname.
In the sixth chapter of its Part ITI® reference is made to certain

! TOEM, 1329, suppl., 1—-10.

2 Glasnik, N.s. iv—v (1949—50), 295—311 (for the date of the code see pp.
299-300).

3 e.g. H. Inalcik in Belleten, vol. xxiii, no. 92 (1959), 579.

4 The heading includes a reference to sodomy, an offence which is not dealt
with by this code (but which is dealt with by Siileyman the Magnificent’s law).
5 OCC, §§ 11, 12, 106. 6 See below, pp. 24 et sqq.

# [It has now been published in facsimile by N. Beldiceanu, as Code de lois
coutumiéres de Mehmed 11, Wiesbaden, 1967.]

7 Meaning 16 Rebi‘ I, which in go7 was (according to the Wiistenfeld—-
Mahler tables) indeed a Wednesday. A similar formulation of the date appears
in the colophon of MS. Oa (f. 146a): see below, p. 25 and n. 5.

#* [The next five paragraphs, an addendum to the typescript, were probably
not finally revised.]

8 TOEM, 1329, suppl., 66; Barkan, 43, § 4 [; MS. Fa (facsimile ed. Beldi-
ceanu), f. 61a].
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activities of Cem Sultan at Konya in a wording suggesting that
not very much time has elapsed since. Cem Sultan, son of Sultan
Mehemmed IT, served as governor of the province of Karaman
(with his residence at Konya) from the end of 1474 to 1481.!

Moreover, several passages in the same chapter2 prohibit the
oppression of the people of Konya by the men or ‘servants’ (kullar)
of ‘Celebi Sultan’. He may either be identical with Cem Sultan or
be his nephew, sancakbegi of Teke, who in 883/1478-9 was charged,
together with Cem Sultan, to negotiate with the Knights of
Rhodes.3 In either case these regulations would probably have
been issued in the last few years of Sultan Mehemmed’s reign.

Decisive evidence concerning the date of compilation of the
kaniinname may be found at the very end of this chapter.# Here an
illegal innovation made at Semendre (Smederovo) in ‘the time of
Siileyman Paga’ is abolished. If this is Hadim Siileyman Paga,
who was governor of Semendre in 1491-2,5 the kaninname must
have been compiled in the last decade of the fifteenth century or
the first year of the sixteenth.6

It has been suggested? that the many references in this kanin-
name to Karaman and Konya® may be regarded as evidence that
it was compiled under the supervision of Mehmed Pasa, a native
of Karaman.

Barkan9 assumes that the abolition of the innovations in the
province of Karaman as mentioned in this chapter (part ITI, ch. VI)
of the kananname was due to Mevlana Muhiyii ’d-Din, known as
Mevlana Vildan.1° He directed a census of this province and com-
piled a kaniinname for it in which he listed the innovations abolished
on his advice. If this census of Karaman was the one held in c.
go6/1500-1,1* the Kaniunname-i Al-i ‘Osman would have been
compiled in 1500 or 1501.

1 EJ?, art. ‘Djem’ (Inalcik).

2 TOEM, 1329, suppl., 66-8; [MS. Fa (facsimile), ff. 62a, 63a—b;] Barkan,
43, §6, 44, §§ 10-12 (in this version of § 12 there is no reference to ‘Celebi

_Sultan’). 3 1A, art. ‘Cem’ (Baysun), 70a.
4+ TOEM, 1329, suppl., 69; Barkan, 45, § 15 [; MS. Fa (facsimile), f. 64b).

5 Hammer, GOR, ii. 302.

6 It may be significant that certain sections of this kdninname (TOEM, 1329,
suppl., pp. 38—9) are very similar to sections of the Kaninndme for Bursa of
1487 (Barkan, 4, § 23—4). 7 See above, p. 11 and n. 4.

8 See TOEM, 1329, suppl., 37, 42, 43, 53, 62, 65 et sqq. [; MS. Fa (facsimile),
index, s.vv.]

9 Barkan, 39—40. 10 See Mecdi, 215-17.
11 See ‘Agikpagazide, ed. "Ali, 260.
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The oldest official copy of the criminal code encountered by
the present writer (MS. Fb) also precedes Siileyman the Magnifi-
cent’s reign. It occurs in a kangnname for the province of Nigbolu
(Nikopol) which is copied in a cadastral register compiled by
order of Sultan Selim I ‘in the year of the conquest of Egypt and
Syria’. According to a note in a different handwriting, the text was
written in early Muharrem 922/February 1516.1 Later copies of
this code in kaninnames for the same province are contained

in MS. Fec, written in 987/1579-80, and MS. Fd, which is
undated.?

Usually, however, this criminal code was copied, as in MS. Fa,
to stand as the first of three parts (b@b) of a kaniunnime valid for
the whole Empire. There exist a large number of copies, many of
them known to have been made in the sixteenth century.3 Several

manuscripts are splendidly written and were apparently destined
for the Sultan or a high official.+*

The first three chapters (fasl) of the new criminal code include
the penal statutes contained in the Kaninname of Mehemmed II
(with the additions from Bayezid II’s ‘Kaniin on the married in-
fidels’).5 Three sections,® however, are omitted and one has been
replaced by another.” The code is much better organized than the
earlier laws. Unlike them, it contains penal statutes only; non-

* The Grand Vizier at that time, Hersekzade Ahmed Paga, who first held
this office in 1497-8, is known to have made changes in the existing feudal law
by order of Sultan Selim I. See the preamble to MSS. Fh and Fi.

2 In both MSS., the chapter usually numbered III precedes chapter I. Fb,
Fc, and Fd omit OCC, § 8.

3 e.g. MSS. Fe (17 Rebi’ I 932/January 1526), Ff (11 Muharrem 936/Sep-
tember 1529), Fg (end of Receb g53/September 1546), and Fi (end of Sa‘ban
975/February 1568). Most other copies (MSS. Fj—Fz) are undated.

4 e.g. MSSS. Fh, Fi, Fj, Fp, and Fy. But the text of some of them (Fi, Fp)
contains many mistakes.

* [pencil notes:] MS. Fdd, the text of which is in many details similar to those
of Fa, Fb, Fc, Fd (and Ke), seems to have been copied in 1110/1698-9. Though it
is headed by a small copy of the tugra of Sultan Mehemmed 11, it is not an
official copy: it contains many mistakes, and chapter VI of Part III was first
omitted and then added at the end.

In some of these texts (Fdd, Fh, Fi, Fj, etc.) the kaninndme is preceded or
followed by kdniins for Nigbolu and neighbouring districts.

5 For the list of the statutes contained in these chapters see above, p. 13 and
n. 3 [and the Concordance, at pp. 158-63 below].

6 Ch. III, § 3, 5, and 15 of Mehemmed II’s code (see OCC, § 65, n. 3; § 66,
n. 5; § 69, n. 2).

7 OCC, § 3 replaced § 4. The general rule as to the fines for non-Muslims
(Kraelitz, p. 29, § 7) occurs twice in the new code (OCC, §§ 31, 51).
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criminal regulations have been removed from the third chapter,’
and additional penal statutes have been transferred here from other
parts of the earlier kaniins.?

The fourth chapter, as has been mentioned above, is identical
with the standard type of the siyasetname, without its opening and
concluding formulas.? The result of its addition to the older law is
that some offences are now treated twice and in different ways.*
According to chapter IV,4 a murderer incurs capital punishment,
while a statute in chapter II5 makes him liable to a fine, unless
retaliation is carried out. Similarly, procuring is punishable by a
fine (chapter I) or by branding the forehead (chapter IV).6

Shorter versions of this code occur in kaninnames for the
sancaks of Bozok, Kirgehir, and Maras, which formerly belonged
to the Dulkadir principality (MSS. Ga, Gb, Gc, Gd; Ge; Gf,
Gg). The code, which was to replace the Dulkadir law,” omits
many statutes® and, in some manuscripts, arranges the rest in a
different way.®

Chapters III and IV only!° are included in MS. Ha.

Several seventeenth-century manuscripts (Ia, Ib, Ic, Id, Ie)
and the text published in Ja contain only chapter IV, the former
siydsetname, with a few changes.’* In most of these manuscripts,
the penal statutes appear in a collection of laws under the heading

- 1 Kraelitz, pp. 22-3, §§ 11—14, 16.

2 OCC, §§ 108-10 (Kraelitz, p. 27, §§ 34-5; p. 31, § 29). On the other hand,
§§ o—10 of chapter III of Mehemmed II’s kdnrianndme (OCC, §§ 50, 52) have
been transferred to chapter II, where they really belong. B

3 The list of the statutes contained in this chapter is given above, p. 18,
n. 2.

* [slip:] By the addition of the siydsetname, the criminal code appears to have
become much more severe in its penalties, a fact to which J. Schacht drew
attention (Der Islam, xx (1932), 212, n. 4) but which he was unable to explain.

+ TOEM, 1329, suppl., 7. Cf. OCC, § 41 (x).

s TOEM, 1329, suppl., 4. Cf. OCC, § 41 (2).

¢ TOEM, 1329, suppl,, 2, 7. Cf. OCC, §§ 30 and 57, 75.

7 See below, pp. 40-1.

8 Either all the statutes of chapter IV or those of its second part (viz. OCC,
§§ 84-6, 49, 91, 92, 95, 87—90, 117). It may be significant that most of the latter
deal with matters not treated in the Dulkadir Penal Code (for which see below,
PD. 44 et sqq.). Some manuscripts of this group omit further statutes (e.g. OCC,
§8 3, 29, 31, etc).

9 First chapter 11, then chapters III and I. The sections of chapter IV, so far
as they are included at all, are added at the end or after those of chapter II.

10 Omitting § 117.

n OCC, §§ 41 (1), 91, 95 are missing, but some manuscripts add §§ ro8-1o0,
1214, :
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‘(Miscellanea from the) Kaninname of Celalzade’,! which opens
with the words Bir yerde kapan hasil yazilsa. /

On the other hand, enlarged versions of this kaninname exist,
which contain statutes not found in the text published by Mehmed
‘Arif.

MS. Ka has three additional sections (OCC, §§ 11, 12, and 106)
and a unique provision in § 64.

The text in MS. Kb, which was copied in 927/1521, is a kaniin-
name for Rameéli, Anadolu, Karaman, and other vil@yets. It con-
tains some additional statutes (§§ 13, 14, 46), the last citing an order
of the Sultan of Receb go8/January 1503. The same statutes are
copied in the margin of the very similar text in MS. Kc, which is
called ‘New Detailed Ottoman Kaninname’.

Two other versions, which contain a much larger number of
additional statutes, are of particular interest. The first, MS. Kd,
occurs in a volume which looks like an official register. As is stated
in the margin above the heading of the first part, this kaninname
was obtained from a certain Ayas Efendi, former miifti at Amasya;?
he, in turn, had received it from ‘Omer Beg, who conducted the
census (tahrir) of the wvilayet of Riim, i.e. the Amasya-Sivas
region.3 A second note (in a different hand) adds that the text was
later collated with the kandinname of (i.e. in the office of ?) Hamza
Paga the Nisanci, who was also (according to a marginal note on
f. 41a) consulted on a particular point. Hamza, who in 1595 was
promoted to the rank of Pasa, held this office four times in the
period 1580-1604/5.4 Below this note there is a third one, saying
‘[This] is what the late Celalzade wrote’, which may mean that
the kaninname in the possession of Hamza Paga was written or
compiled by one of his predecessors, the famous Nisanc1 Celal-
zade, who died in 1567 (see below, p. 25). In the margins of this
manuscript we find a great many notes in a different hand, which

! Probably the famous Niganc1 Celalzade Mustafa Celebi, who died in 1567
(on whom see below, p. 25). In that case, however, the criminal code and other
laws in the second part of the collection, which mention dates as late as 1018/
1609-10, do not belong to his kdrinndme.

2 Is this the Ayas Efendi who was eventually miifti of Trabzon and died in
1003/1594-5 (SO, i. 447)?

3 Most probably he is the sancakbegi of Trabzon of this name who in 977/
156970 was charged with conducting a census of this vildyet; its result was the
cadastral register of 982/1574—5 (see Tuncer, Toprak Hukuku, 341; Barkan,
299).

4 Resmi Ahmed, pp. 16~17; SO, ii. 252-3; iv. 792.
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confirm or annul existing statutes and add a number of sections
(see below). They frequently refer to the ‘Kaninname of the late
Celalzade’, as well as to decisions by the Nisancis [Lam-i] ‘Ali
Efendi and Misa Beg, who served at the end of the sixteenth
century,’ and to firmans issued in its last quarter.

The second manuscript of this group, MS. Ke, was also written
in the early seventeenth century.z The preamble to the kaninname,
which we find also in MS. Fi, states that Cenabi (in MS. Fi, Ahmed)
Paga, who died while serving as Beglerbegi of Anadolu, sent this
kananname to the Niganci, Mustafa Beg. The latter collated it with
the kaninname preserved in the capital and corrected it by adding
in the appropriate places in the margin the regulations of the
‘kanin newly enacted by order of H.M. the Sultan’. He then
returned it to the sender so that it might in future be enforced in
this form. In the Table of Contents of the manuscript, the code
is called ‘Kanianname of Celalzade the Nigancr’.

The Beglerbegi mentioned is Cenabi(zade) Ahmed Pasa, who
is said to have held this office for twenty years, until his death in
969/1561—2.3 The Nisana is the well-known Celalzade Mustafa
(see below).

While the code in both manuscripts is almost identical with the
text published by M. ‘Arif, the margins present a great many (in
Kd 10, in Ke about 50) additional statutes not contained in that
text. These were taken from the ‘newly enacted kanin’ referred to
in the preamble to Ke, i.e. the criminal code compiled in the reign
of Sultan Siileyman the Magnificent.r

Another (rather poor) version, MS. Kf, copied as late as 1157/
1744-5, likewise inserts (but this time in the text) a number of
additional statutes copied from Sultan Siileyman’s new penal code.

5. The criminal code of Sultan Siileyman the Magnificent

. The many secular laws (kanin) compiled in the reign of Sultan
Siileyman the Lawgiver (kanini) include a criminal code which
differs considerably from the code of Bayezid II published by

I Resmi Ahmed, 19—20, 22-3; SO, iii. 505; iv. 521; Danismend, iii. 6o1—2.

2 According to Pertsch (no. 260), the kaninn@me which includes the criminal
code was copied in Cumiadi I 1013/October 1604.

3 SO, 1. 199.

4 Almost all the additional statutes appear in the La and Ta versions of this
code, published below.
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Mehmed “Arif. Its full Turkish text is published for the first time
in Arabic characters at pp. 5693 below.! A German transla-
tion by von Hammer of one of its versions is very faulty and is in-
complete.2 *

When was this new code compiled and enacted? The oldest
dated text encountered by this writer forms part of a kaniunname
preserved in MS. Oa in Cambridge. Its preamble? states that this
kaniinname—which is issued in the form of a nigan—was sent to the
cadis of several districts of Anatolia (Karaman, Tokat, Amasya,
Kastamonu, Ankara, Sivrihisar, and Sultanénii). The cadis had
informed the government that they were not entirely familiar
with the kanin, especially the ‘new kaniin’ which they had been
ordered to enforce, and each of them had asked for a copy of a
kanianname. According to the colophon on f. 146a,* the copying of
the manuscript was finished on Saturday, in the middle (min
evasit) of Sevval 9525 (19 December 1545).6

The evidence of MSS. Kd and Ke (see above) leaves little doubt
that this kannindme, including the criminal code, was compiled
by Celalzade Mustafa Celebi (Beg, Pasa), who held the office of
Nisanci in 1534-57 and 1566—. This famous official, historian,
and poet is known in Ottoman history as Koca, i.e. ‘the Great’,
Nisanct. After a thorough medrese education, he entered govern-
ment service in the reign of Selim I. In 1524—5 he accompanied the
Grand Vizier Ibrahim Paga on his mission to Cairo and played an
- important part in the reorganization of the Egyptian administration
as embodied in the Kanunname-i Msr.” Later, as Re’is iil-
Kiittab and Nisanci, he introduced many reforms in the work of

I Transcriptions of two of its poorer versions appear in Tuncer, Kanunname,
124-8, and Toprak Kanunlari, 127-30, but they contain a large number of
mistakes.

2 Hammer, Staatsverfassung, i. 143~-52.

* [A Russian translation of one of the shorter versions (MS. Rb) with the
variants of another (MS. Rc ) is given by A. S. Tveritinova, in Kniga Zakonov
Sultana Selima I, Moscow, 1969, pp. 31—40.]

3 The preamble appears also in the parallel texts in MSS. Ob, Oc, Od.

4 After the colophon are two more pages in the same handwriting, apparently
later additions. [Pencil note:] Browne appears to have missed this (E. G. Browne,
A Hand-list of the Muhammadan Manuscripts . . . preserved in the Library of the
University of Cambridge, Cambridge, 1900, p. 140: ‘no colophon, no date’).

5 Probably the 14th of Sevvil 952 which, according to Wiistenfeld—Mahler,
was a Saturday.

6 One chapter of the kaninngme (ff. 120b—123b) is a firman dated middle of
Zu '1-Ka'de 945/April 1539.

7 Barkan, 355-87.
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the Impenal Divan and its chancery® and, in “Atd’i’s words,
excelled in solving the problems of the Ottoman kanin (miiskil-
kiisa-i kaniin-i ‘Osmani). His collection of official letters (miinge’at)
was long used as an epistolary guide by the secretaries of the
Divan.? Pecevi mentions that in his day, i.e. in the first half of the
seventeenth century, Celalzade’s kaniinname, with a few changes,
was still in force.3

The new code was probably compiled between the end of 1534,
when Celalzade first became Niganci, and 1545, when MS. Oa
was written. The compilation may have been ordered by Lutfi Pasa,
Grand Vizier from July 1539 to May 1541.4 Hammer5 ascribes to
Lutfi Pasa the compilation of all the major Ottoman kantinnames
in the reign of Siileyman the Magnificent, but this is no doubt a
gross exaggeration. Nevertheless, according to Kitib Celebi’s
Kashf al-zuniin,5 the Grand Vizier Lutfi Paga was the author of a
Kananname-i * Osmani. This cannot be identical with Bayezid II’s
code published by Mehmed ‘Arif, since the latter is described
separately in Katib Celebi’s article.? It seems rather improbable
that, as Babinger8 assumed, Katib Celebi is referring to Lutfi
Pasa’s Asafname, his well-known treatise on the duties of the
Grand Vizier and on good administration in general. Though
the Asafname is sometimes called Kananname-i Lutfi Paga® or
Kaninname-i Siileymani,’° it is not known by the name of, and
would hardly be listed as, Kaniinname-i ‘Osmani. In the late

! See Hiiseyn, Badayi®, ii. 584—5.

2 On Celalzade’s life and activities see ‘Ata’j, 113~14; (following him) Resmi
Ahmed, 5-6; SO, iv. 375-6; I 4, art. ‘Celal-zade, Mustafa Celebi’ (Gokbxlgm),
EI?, art. D;alalzade Mustafa Celebl (Ménage).

3 Ta’rif-i Pegevi, i, Istanbul, 1281(?), p. 43.

4 On Lutfi Paga see R. Tschudi, Das Asafndme des Lutfi Pascha, Berlin,
1910, pp. vii-xvii; J. H. Mordtmann, in ZDMG, Ixv (1911), 599—603 ; K5priilii-
zade Mehmed Fu’ad, ‘Lutfi Pasa’, in TM, i (1925), 119-50; EI', art. ‘Lutfi
Pasha’ (Menzel); 14, art. ‘Lutfi Paga’ (Gokbilgin).

5 Hammer, Staatsverfassung, i. 73. But cf. ibid., i. 85: most of them were
compiled by Ebu ’s-Su‘dd and Celalzade.

.6 Kashf al-zuniin, ed. Fligel, iv. 502 (no. 9361) (ii. 103 in Bualak edn., 1274;
ii, col. 1314 in Istanbul edn., 1943).

7 As a collection of Ottoman kdniins, divided into three parts, the first of
which (on criminal law) has four chapters.

8 GOW, 81.

9 See Topkap: Sarayi Libr., MS. Hazine 1768, f. 189a; Siilleymaniye Libr.,
MS. Resid Ef. 662, f. 61b.

10 See Sehrizade Mehmed Sa‘id, T4j al-Kawdanin (Topkap: Saray1 Libr., MS.
Emanet Hazinesi 2064, ff. 2a-b, 20a; cf. also ff. 162, 18b), an eighteenth-century
work.
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eighteenth century Toderini! claimed to have found in the Aya
Sofya Library both Lutfi Pasa’s Asafname and his kaninname,
but the latter is not listed in the library’s catalogue today. Képrii-
liizade’s statement? that, according to Kitib Celebi, Lutfi Paga’s
kanunname was collected and provided with an appendix by
Mii’ezzinzade i.e. ‘Ayn-i ‘Ali) in the reign of Sultan Ahmed (I)
is based on a mistake in the relevant passage of the Biilak
edition of the Kashf al-zuniin, which has dhayl*” ‘ala for ‘Ayn-i
‘Ali; the same misunderstanding occurs already in ‘Osmanh
Mii’ellifleri.3 On the other hand, Kopriiliizade draws attention to
a seventeenth-century reference (in Evliya Celebi)* to a work en-
titled Kaninname-i Latifi Paga, which seems to be a mistake for
Kaniunname-i Lutfi Paga. Finally, ‘Osmanzade, in his biographies
of the Ottoman grand viziers,5 mentions that Lutfi Paga wrote
works on the Ottoman kaniin.

The fact that the kaninname is neither included in Lutfi Paga’s
own list of his works® nor mentioned in his Asafname indicates that
it was not written by himself, but does not refute the conjecture
that it was compiled by his order. Indeed, the compilation of the
new criminal code during his term of office would fit in very well
with what is known of Lutfi Paga’s energetic reforms in various
fields of public administration. For instance, in his Tevarih’ and
his Asafname® he refers to some measures he had taken against
the oppression of the people by the couriers (ulak). A detailed
nigan to this effect was in fact issued in Rebi® I 946/July-August
1539, i.e. very soon after his appointment as Grand Vizier.® In
conclusion, therefore, pending proof to the contrary, the new
criminal code of Sultan Siileyman the Magnificent may be assumed
to have originated in the years 1539—41.

In addition to the oldest text so far discovered (MS. Oa), early
copies of Sultan Siileyman’s code occur in three other manuscripts.
In one of them (Pa), the text of the new code was copied early in
Ramazin 959/August 1552 ‘in Istanbul, in the house of the Re’is
[il-Kiittab])’ (f. 16a). In the colophon of another work in this
mecmii‘a (f. 98b), his name is given as Mahmiid; but this may be

' Toderini, i. 74, n. (c). 2 TM, i (1925), 141. 3 OM, iil. 133.
4 Seyahatname, iv. 245. 5 ‘Ogmainzade, Hadika, i. 27.
6 See Lutfi Paga, Tevdrip, pp. 3—4. 7 Tevarip, pp. 373 et sqq.

8 Adsafname, ed. Tschudi, Turkish text, 1o-11 (for bddgirleri read, of course,
bargirleri). 9 Text in MS. Kc, f. 72b—76a.



28 DEVELOPMENT OF OTTOMAN CRIMINAL CODE

a mistake for Mehmed, i.e. Egri-‘Abdullah-zade Mehmed Celebi,
the Re’fs iil-Kiittab in those days.! Another text (MS. Ud), which
is only a fragment of the penal code, seems to have been copied
about the same time, viz. at the beginning of Zi ’1-Ka‘de 959/
October 1552.2 The third text (MS. Rb) was copied in late Receb
971/March 1564, also still in the reign of Siileyman the Magnifi-
cent.

Other dated copies of this kaninname were written in the seven-
teenth, eighteenth, and early nineteenth centuries.3

Some texts of Sultan Siileyman the Magnificent’s new law bear
general titles, such as Kanianname-i ‘Osmani* or Kanunname-i
(cedid-i mufassal-i) (sahih-i) padisahi (sultani)s or Kanin(name)-i
sultani ve ayin-i resm-i (resm-i ayin-i) (ayin-i kadim-i) ‘Osmani.6
Others, however, are called Kanin(name)-i Sultan Siileyman
(Han)? or Kantinname-i Sultan Selim Han.® In one group of manu-
scripts containing short versions of the criminal code, the kanin-
name has the heading Kaninname-i sultani der zaman-i Murad
(Han) Gazi® or Kanunname-i Feridin Paga Nisanci.® In some
cases, it is not clear whether the title is part of the original text or
an addition by a later copyist.

! Resmi Ahmed, 6-7; SO, iv. 117, 794.

2 The date(s) given in Blochet (i. 15) seem to be erroneous, since the two
documents on ff. 25b—28a were added later; the relevant date appears on f. 25b.

3 e.g. MS. Sa, apparently in 1032/1622—3; MS. Pb, in its main parts, includ-
ing the criminal code, in 1045/1635-6; MS. Lb, copied by Mehmed Efendi,
cadi of the island of Samos, for the cavus Selim of Foga and finished on 10
Safer 1041/July 1637; MS. Piin 1066/1655-6; MS. Pd, it seems, in 1068/1657-8;
MS. Ph, in 1092/1681; MS. Pe, in 1108/1696—~7; MS. Nd, in 1126/1714; MS.
Qd, in 1222/1807-8. 4+ MSS. Pb, Rb (on f. 25b [ed. Tveritinova, p. 135])-

5 MSS. Lb, Oa, Od, Pd, Pe, Ra, Ta. 6 MSS. La, Ld, Ma.

7 MSS. Pg, Pi, Sa, Sb. See also MS. Lc: Kananname-i Sultan Mehemmed
Han alladhi yu'mal fi zamdan Sultan Sulayman Han (on fly-leaf, later addition ?).

8 MS. Rc [ed. Tveritinova, p. 137]. [Heyd has written in the margin against
this note: ‘Selim II? Furthermore, his typescript of note 7 reads, between
‘Pi’ and ‘Sa’, also ‘Rb (later addition)’: this, suspecting it to belong in fact to
note 8, I have deleted. There is indeed a difficulty: MS. Rb, copied in 971/1564
(see above), i.e. two years before the accession of Selim II, has the heading
(f. 1b; ed. Tveritinova, p. 87) Kdninname-i Sultan Selim Hdn tab® sardh*,
which prima facie therefore can only mean Selim I: hence the title of Dr.
Tveritinova’s edition (cited at p. 25, n. * above) and the argument in her
introduction (Russian text, p. 11, Turkish text, p. 24). Heyd (who died before
the edition appeared) evidently took the view that the heading (as well as the
marginal notes, see below, p. 148) is a later addition to the text copied in 971/1564
and thus does not necessarily imply that the copyist of Rb ascribed the kaninname
to Selim 1.] 9 MSS. Qa, Qb. (The Sultan is Murad IIL.)

1 MS. Qc. On Feridin Paga, see below, p. 149.
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Siileyman the Magnificent’s penal code is preserved in many
different versions. They can be classified in three major groups,
each of which may be subdivided into smaller units.

(a) The longest version occurs in four manuscripts (La, Lb,
Lc, and, with a few omissions, Ld). The kaniinname is preceded by
a preamble, the first part of which (until (ve) ba‘dehu) is identical
with the preamble of Bayezid II’s code;! the second part consists
of one short sentence: ‘Know that this kaninname has been ar-
ranged in twenty-four chapters’. In the margin of MS. La, next
to the title of the kananname (f. 34b), is a note saying, ‘It (the title
or the entire law?) is set down in writing in this form in the cada-
stral registers (al-dafatir al-hakaniya) which contain the Ottoman
kaniins’. This version (La) is the main basis for the text and trans-
lation of the Ottoman Criminal Code published below.

Five other manuscripts (Ma; Na, Nb, N¢, Nd) contain a very
similar text, but omit the preamble and a few sections.? In MSS.
Na-Nd the criminal code occurs after the Kaninname for Bosnia,
copied in late Cumada I g73/December 1565.3

(b) All the other versions are shorter. Certain sections* are
missing in almost all of them, and a few more in some. Since most
of the missing articles are present in the earlier penal code of
Bayezid II’s time, it seems that version () of the new code is not
necessarily a later, enlarged version of these shorter texts.5

Shorter versions occur in the following manuscripts:

MSS. Oa, Ob, Oc, Od. As mentioned above (p. 25), these
kaninnames, one of which (Oa) was copied as early as 1545, were
sent to various cadis in Anatolia.

MSS. Pa, Pb, Pc, Pd, Pe, Pf, Pg, Ph, Pi. They are very similar
to the preceding version, but lack its preamble. Only MS. Pb has
a preamble, which is entirely different.¢ The earliest dated copy
in this group is, as stated above (p. 27), MS. Pa of 1552.

MSS. Qa, Qb, Qc, Qd. This kaninname, which opens with the
words Bir ra‘iyet defterde ¢ift yazilmig olsa and follows a different

I See TOEM, 1329, suppl., p. zd.

2 §§ 13 and 14; MSS. Na-Nd leave out a few more.

3 Cf. MS. Uc, mentioned below, p. 30, n. 3.

+ §§ 3, 13, 14, 16, 29-33, 35, 75, 76, 88, 91, 95, 117.

5 This assumption is further supported by the fact that in § 1 most of the
shorter versions prescribe a fine of 400 akge, while version (a), like the early
codes (Aa, Fa, Fb, Fe, etc.), has 300 akge. 6 See below, p. 176.
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order, was copied in or after the reign of Sultan Murad III (see
p. 28 and notes 9, 10 above). Its criminal code is much shorter
than all the other versions.

(¢) Some manuscripts (Ra, Rb, Rc, Rd, Re} omit roughly the
same sections as most O and P manuscripts but, on the other hand,
add a number of sections! not contained in any text so far men-
tioned, not even in the longest version (a).

Few of these additional sections occur in MSS. Sa and Sb,
which are rather poor texts.

MS. Ta, probably a seventeenth-century composite copy, not
only includes most of the articles missing in all the shorter ver-
sions, but adds some rare or unique statutes.?

Finally, there are a few manuscripts (Ua, Ud) and published
texts (Ub, Uc)? in which only certain chapters (or parts of chap-
ters) of this criminal code occur.

The manuscripts in each of the above subdivisions are so
similar to one another, both in the number and order of their
sections and in their wording, that they seem to be derived from
the same original.

The penal code of Sultan Siileyman the Magnificent contains
all the sections of the earlier criminal codes* and, in addition, a
great number of other statutes. As against 33 penal statutes in
Mehemmed II’s kananname (MS. Aa) and 52 in Bayezid II’s law
(F MSS.), the three chapters of the new criminal codes in the
longest version (L. MSS.) have 93 sections; another 27 statutes
occur in other versions of the same chapters. These additions do
not merely elaborate and complete the older laws. They also deal
with many offences not treated in the earlier codes at all, such as
sodomy and other sexual perversions, the pressing and selling of
wine, false testimony, the forging of documents, the counterfeiting
of coins, neglect of ritual prayer and the fast of Ramazan, the

I e.g. §§ 21, 22, 23, 34, 47, 59, 60, 63, 80, 102, etc.

? e.g. §§ 11, 42, 55, 79, 119, 125, etc.

3 In Ug, just as in Na-Nd, the criminal statutes come after the Kananndme
for Bosnia. 4+ Except § 93 (in MSS. Fb, Fc, Fd).

s This excludes OCC, §§ 121 et sqq., which are taken from other chapters
of the same kdninnames.

6 The division of the texts into sections or statutes (see below, the Ottoman
Criminal Code at pp. 56 et sqq.) is of course arbitrary and, so far as MS. Aa is
concerned, independent of Kraelitz’s numbering.
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taking of interest, unfounded denunciation, disturbing public
order and decency, and others. Furthermore, they include many
additional statutes on criminal procedure.

Compared with the earlier laws, a most important change has
taken place in the structure of the penal code. The former divi-
sion between offences punishable by fines and/or strokes (chapters
I-III in the codes of Mehemmed II and Bayezid II) and those
entailing capital or severe corporal punishment (chapter IV of
Bayezid’s code) is abolished in the new law. Consequently, the
fourth chapter has been broken up and most of its statutes! have
been inserted in chapter III.z The statutes now being arranged
according to offences only and not, as before, according to penal-
ties, the new code is, on the whole, more systematic than the older.
In many cases, statutes dealing with related matters are now con-
solidated? or placed in juxtaposition; in others, however, the re-
arrangement has not been fully carried out and the order of the
sections is, or remains, unsatisfactory.+

Unlike Bayezid II’s law, the new kaninname is not divided into
parts (bab) and chapters (fasl) but into chapters only. In most
versions, the criminal code consists of the first three chapters out
of 24, or slightly fewer (18 or 20); in others (Q MSS.) it stands as
chapters V-VII. In addition, a few more penal statutes’ form
chapter XV (in Q MSS., chapter I).

Another difference between Sultan Siileyman’s code and the
earlier ones is lexical. The new law often uses Arabic terms where
most of the older codes had Turkish ones; e.g. cariye for karavas
‘female slave’ (§ 8), zeker for emcek(?) ‘penis’ (§ 10), cebr for giig
‘force’ (§ 15), cerraha muhtac for otacilu ‘needing [the help of] a
surgeon’ (§ 40), mecrih for baglu ‘wounded’ (§ 45), as well as
gani for bay ‘rich’, yemin for and ‘oath’, etc., in several sections.

Did the code compiled in Sultan Siileyman the Magnificent’s
reign supersede the older kaninname? No definite answer can

I The exceptions are §§ 10 and 15 and § 49 (of the new code), which have been
transferred to the first and the second chapter, respectively.

2 For this reason, the heading of chapter III of the new code exists in two
versions, one (in MSS. of group (a)) similar to that of the third chapter, and the
other (in MSS. of groups (b) and (c)) resembling that of the fourth chapter, of
Bayezid’s law.

3 See, for instance, § 41 (cf. above, p. 22 and notes 4 and 35).

+ e.g. §§ 30-57-75. 5 §§ 1214.
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yet be given. It seems that most of the texts written after Siiley-
man’s time are versions of his new code. Interesting evidence of
the application of the new code at the end of his reign is contained
in the register of the shari‘a court at Konya for the years g70-1.
According to an entry of Rebi‘ I ¢71/October—November 1563
concerning an alleged theft, the cadi based his sentence on the
‘Imperial kaninname’, the relevant section of which is quoted. In
its wording this section is quite different from the statute in
Bayezid II’s kaninname, but it is identical with the corresponding
part of § 77 of the new penal code of Sultan Siileyman, as given
in the L MSS. (the basis for the text published below). This
proves that at the end of Siileyman the Magnificent’s reign the
new code in that version was in official use.

6. A criminal code of the seventeenth century

The last Ottoman criminal code before the Tanzimat period seems
to have been compiled in the seventeenth century, probably in its
second quarter, on private initiative. Four texts of this code have
been found (MSS. Va, Vb, V¢, Vd). They are very similar to one
another, Va being the longest and Vd, which opens with chapter
ITI, the shortest version. In the text, dates as late as 1033/1623—4
occur, and marginal notes (in MS. Vc) refer inter alia to the
years 1064/1653—4 and 1083/1672—3.* According to the preamble,
which has been published by Barkan,? the compiler, a clerk of a
shari‘a court, had found that the few available copies of the official
kanunnames were too short and altogether inadequate; he therefore
set out to compile a more detailed and complete text by culling
material from various kanmin collections, firmans, and other
sources of secular law (‘6rf) and incorporating it in the original
kaniinname ‘in a new form’.

The new kaninname is divided into eight parts, the first of
which (siyasat® kaniinlart) contains the penal code arranged in the
. same four chapters as Sultan Bayezid II’s code published by Meh-
1 Konya Sicilli, vol. 1, p. 144.

* [Pencil notes indicate that Heyd had doubts whether Vd really belongs to

this group, since the (whole?) manuscript has been ascribed to the end of the
sixteenth century (Beldiceanu, i. 38—9).]

2 p. xxv, n. 9. A few passages need correction; e.g. ser‘~i mutahhara muzdf in
para. 4 should be read . . . muvdfik, and nicesi mesdili tahrir in para. 5—nice
resdil tahrir.

3 Or siydset (see Vb f. 2b).



DEVELOPMENT OF OTTOMAN CRIMINAL CODE 33

med ‘Arif. In fact, the compiler preserved the order, and often
even the wording, of that old law and intercalated in it most of
the additional statutes of Siileyman the Magnificent’s criminal
code, as well as a few others! not appearing in any of its versions.
The result of his work is the most comprehensive Ottoman
penal code, containing about a hundred statutes of criminal law
and a number of sections dealing with market regulations. How-
ever, the code lacks uniformity and conciseness and, most impor-
tant, is devoid of the official character of the earlier laws.* The
relatively small number of manuscripts of this code indicates that
it was never widely used.

APPENDIX
Laist of Kaninname Manuscripts

1. The criminal code.of Mehemmed I1 and the additions
of Bayezid IT
Aa Nationalbibl., Vienna, A. F. 554 (Flugel 1814), ff. 2b—6a; pub-
lished in MOG, i (1921), 19—28 (trans. pp. 32—43)
Ab Ibid., ff. 6a—b; published ibid., 28-31 (trans. pp. 44-8)

2. The criminal code for the Christians of Cephalonia and
Montenegro, of the late 15th and early 16th century
Ba Bibl. Nat., Paris, A.f. turc 35, ff. 138a—140a
Bb Bibl. Nat., Paris, A.f. turc 83, ff. 246b—248a
Bc Topkap: Saray1 Libr., Istanbul, Revan K. 19335, ff. 133b-135a

Ca Bagbakanlik Arsivi, Istanbul, Tahrir (Tapu) Defteri 122;
published in Prilozi, i (1950), 19—20 (trans. pp. 21-2) and in
Kanuni 1 Kanun-name, 163—6 (trans. pp. 166-8)

3. The siyasetnime

Da Nationalbibl., Vienna, A. F. 554 (Fligel 1814), f. 652-b
‘Db Bibl. Nat., Paris, A.f. turc 295, ff. 229b-231a

1 See OCC, §§ 7, 17, 96, 114.

#* [slip:] Nevertheless, so far as the criminal regulations are concerned,
Barkan (xxiii et sqq.) goes too far when he ranks this collection with certain other
private compilations of Ottoman law, such as Hezarfenn Hiiseyn’s Talkhis al-
bayan or certain fetvd-collections which include a large number of kdnins.
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Ea

Eb
Ec
Ed
Ee

Museum of Manisa, Jeriye sicilleri, I, v. 13; published by E. Z.
Karal in Belleten, vi/21-2 (1942), 37-44

Bayezit Libr., Istanbul, Veliyiiddin 1970, ff. 68a—70a

Atif Efendi Libr., Istanbul, 1734, ff. 33b—35b

Bibl. Nat., Paris, A.f. turc 81, ff. 70b—71b

Bibl. Nat., Paris, Suppl. turc 79, ff. 48b—49b

4. The criminal code of Bayezid 11

- (a) The standard version

Fa

Fb
Fc

Fd
Fdd
Fe
Ff
Fg
Fh
Fi
Fj
Fk
Fl

Fm

Fn
" Fo
Fq
Fr
Fs

Ft

MS. in private library of Mr. A. R. Izzet Koyunoglu, Konya,
ff. 1b-10a [now published in facsimile by N. Beldiceanu, as
Code de lois coutumiéres de Mehmed 11, Wiesbaden, 1967]

Bagbakanlik Argivi, Istanbul, Maliye Defteri 11, ff. gb-11b
Tapu ve Kadastro Genel Midiirliigii, Ankara, Kuyudu
Kadime Defteri 58; published in Roman script in Tuncer,
Toprak Hukuku, 153—5, 149—50 (many mistakes)

Nationalbibl., Vienna, A. F. 77 (Fliigel 1826), ff. 191b-194b
Nationalbibl., Vienna, Cod. Mixt. 870, ff. 2b-6b

Bayerische Staatsbibl., Munich, Cod. turc. 110, ff. 1b—5b
Milli Kiitiiphane, Ankara, Mikrofilm Arsivi, Nu. A-1393

Bibl. Nat., Paris, A.f. turc 35, ff. 2a—6a

Topkap: Sarayi Libr., Istanbul, Revan K. 1935, ff. 11a-16a
Topkap1 Sarayi Libr., Istanbul, Revan K. 1936, ff. 10b-16b
Bayezit Libr., Istanbul, Veliyiiddin 1969, ff. 126b-131a
Biblioteca Apost. Vaticana, Bar. Orient. 6g, ff. 1b-8a
Orijentalni Institut, Sarajevo, Archives, MS. no. 1, part 2,
ff. 1a—4a : .

Orijentalni Institut, Sarajevo, Archives, MS. no. 41, ff. 124a-
1272

Bibl. Nat., Paris, Suppl. turc 8o, pp. 1-13

Bibl. Nat., Paris, A f. turc 83, ff. 1b—a

Universite Kiitiiphanesi, Istanbul, T 5826, ff. 3b-12a
Nationalbibl., Vienna, H. O. 143 (Fligel 1813), . 10b et sqq.
Ankara Umumi Kiitiiphanesi, MS. no. 208, ff. 1b—4a
Bibliotheca Academiae Lugduno-Batava (Leiden University),
Cod. Or. 327, ff. sb-10b

Staatsarchiv, Vienna, Krafft 470, pp. 7 et sqq.




Fu

Fv
Fw
Fx
Fy
Fz
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Cambridge University Libr., Dd. 11. 20, ff. 2b—5b [published
in Roman script, with a rendering in modern Turkish, in
Tuncer, Arazi Kanunlari, pp. 105-8, 13-17]

Atif Efendi Libr., Istanbul, 1734, ff. 68b—75a
Siileymaniye Libr., Istanbul, Esad Efendi 2362, ff. 1b—5a
Universite Kiitiiphanesi, Istanbul, T 2753, ff. 2a—s5b
Universite Kiitiiphanesi, Istanbul, T 3239, ff. 2b—7a
Topkap: Saray: Libr., Bagdat K. 346, ff. 1b—5a

(b) Shorter versions

Ga
Gb

Ge
Gd

Ge
Gf
Gg

Ha

Ia
Ib
Ic
1d
Ie

(Ja

Siileymaniye Libr., Istanbul, Halet Efendi 366, ff. 62a—64a
Bagbakanlik Arsivi, Istanbul, Tahrir (Tapu) Defteri 313,
pp- 4-6

Nationalbibl., Vienna, A. F. 77 (Fliigel 1826), ff. 71b—73b

Tapu ve Kadastro Genel Miidirliigi, Ankara, Kuyudu
Kadime Defteri 31; published (with many mistakes) in Tuncer,
Toprak Hukuku, 335~7

Bibl. Nat., Paris, A.f. turc 85, ff. 152a-153b
Bibl. Nat., Paris, A.f. turc 85, f. 139a-1402

Tapu ve XKadastro Genel Miudirligi, Ankara, Kuyudu
Kadime Defteri 101

Institut Narodov Azii, Leningrad, A 250, ff. 31b—33b

Aya Sofya Libr., Istanbul, 2894, ff. gob—92a

Siileymaniye Libr., Istanbul, $ehid Ali Paga 2884, ff. 22b—23b
Siileymaniye Libr., Istanbul, Lileli 3735, ff. 46a—47b

Tiirk Tarih Kurumu Libr., Ankara, Y 34, pp. 63-6
Siileymaniye Libr., Istanbul, Hac1t Mahmud 913, ff. 98b-1002a

Unknown MS. of 1091 (1680/1) published in Ahmed Lutfi, 78-
82)

(c) Versions with additional sections

Ka
Kb

Ke

Kd

Nuruosmaniye Libr., Istanbul, 4094, ff. 1b—4a

(Formerly) Preussische Staatsbibl. (today in Universititsbibl.,
Tiibingen), Diez A. 24 (Pertsch 262), ff. 1b-8a

Bibliotheca Academiae Lugduno-Batava (Leiden University),
Cod. Or. 865, ff. 1b—7a

Siileymaniye Libr., Istanbul, Reisiilkiittab (Asir Ef.) 1004,
fl. 40a—43a (50a—53a)
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Ke

Kf

(Formerly) Preussische Staatsbibl. (see Kb), MS. orient. 1271
(Pertsch 260), ff. 17a—21b
Bibl. Nat., Paris, Suppl. turc 79, f. 42a—45b

5. The criminal code of Siileyman the Magnificent

(2) Ample versions

La

Lb
Lc
Ld

Nd

Public Library (Kitapsaray), Manisa, 5819, ff. 34b—38b (44b~
438b)

Universite Kiitliphanesi, Istanbul, T 2730, ff. 1a-52
Bayerische Staatsbibl., Munich, Cod. turc. 111, ff. 1b-13b
John Rylands Libr., Manchester, Turkish MS. no. 145, [ff.
1b—4b]

Milli Kiitiiphane, Ankara, Mikrofilm Arsivi, A-1690

Belediye Libr., Istanbul, M. Cevdet, K 286, ff. ga-132

Millet Libr., Istanbul, Ali Emiri, Kavanin 76, ff. 7b—10b
Orijentalni Institut, Sarajevo, Archives, MS. no. 1, part 2, .
64b-67b :

Nationalbibl., Vienna, H. O. 149 (Fliigel 1804), ff. 712—73b

(b) Shorter versions

QOa

Ob
Oc
od

Pa
Pb
Pc
.Pd
Pe
Pf

Pg
Ph

Pi

Cambridge University Libr., Dd. 11. 20, ff. 103b-109b [pub-
lished in Roman script, with a rendering in modern Turkish,
in Tuncer, Arazi Kanunlar:, pp. 136—40, 44-9]

Public Library (Kitapsaray), Manisa, 4655, ff. 51b—552
Siilleymaniye Libr., Istanbul, Esad Efendi 933, ff. 51b-53b
Bibl. Nat., Paris, Suppl. turc 81, ff. 32-8b

British Museum, London, Or. 7268, ff. 1b—4b

Millet Libr., Istanbul, Ali Emiri, Kavanin 74, ff. 1b—6a

Tiirk Tarih Kurumu Libr., Ankara, Y 104, ff. 1b-8b
Siileymaniye Libr., Istanbul, Fatih 3507, ff. 1b-6b
Staatsarchiv, Vienna, Krafft 472, pp. 1 et sqq.

Siilleymaniye Libr., Istanbul, Reisiilkiittab (Agir Ef.) 1004, fI.
78b-82a (8gb—93a)

Nationalbibl., Vienna, H. O. 146 (Fligel 1799), ff. 34b—36b
Tarih ve Dil-Cogr. Fakiiltesi Libr., Ankara, Ismail Saib I/47,
Pp- 2-5

Siileymaniye Libr., Istanbul, Serez 2728, ff. sb-ga



Qa

Qb
Qc
Qd
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Siileymaniye Libr., Istanbul, Esad Efendi 2362, ff. 35b—36a,
372-38b
Staatsarchiv, Vienna, Krafft 471, pp. 756, 78-82
Siileymaniye Libr., Istanbul, Mihrisah 440, ff. 182b-184a
Orijentalni Institut, Sarajevo, Archives, MS. no. 16, ff. 82b-835a

(c) The shorter versions with additional sections

Ra
Rb

Re
Rd
Re

Sa

Sb
Ta

Public Library (Kitapsaray), Manisa, 3392, ff. 71b—76a
Institut Narodov Azii, Leningrad, B 1882, ff. 1b-6b [now
published in facsimile, with Russian translation and the
variants of Rc, by A. S. Tveritinova, as Kniga Zakonov Sul-
tana Selima I, Moscow, 1969]

Institut Narodov Azii, Leningrad, A 250, ff. 1b—7b
Siileymaniye Libr., Istanbul, Esad Efendi 850, ff. 1b—-5a
Yusuf Aga Libr., Konya, 243, pp. 180-2.

Nationalbibl., Vienna, A. F. 547 (Fliigel 1820), ff. 38a—42b;
published in Roman script and with many mistakes in Tuncer,
Kanunname, pp. 124-8

Stadtbibl. Leipzig, Cod. Ar. Per. Turc. 233, ff. 40b-45b

Historijski Institut Jugoslavenske Akademije Z. i U., Zagreb, -
Orijentalna Zbirka, Kod. 126, ff. 104b-107b

(d) Incomplete versions

Ua
(Ub
(Uc

Ud

Va

vd

Millet Libr., Istanbul, Ali Emiri, Kavanin 78, ff. 2a—4b, 112-b
Unknown MS. published in Ahmed Lutfi, 47-57)

After Kaniinname for Bosnia published in Glasnik, xxviii
(1916), 448-50)

Bibl. Nat., Paris, A.f. turc 36, ff. 1a—3a

6. The criminal code'of the 17th century

Belediye Libr., Istanbul, M. Cevdet, K 223, ff. 4b-12b
Belediye Libr., Istanbul, M. Cevdet, K 520, ff. 5a-112
Universite Kiitiiphanesi, Istanbul, T 1807, ff. 3a-8b
Bibl. Nat., Paris, A f. turc 85, ff. 118b-120b



I

CRIMINAL LAW IN PROVINCIAL
KANUNNAMES

S1NcCE the Ottoman criminal code was in force in all parts of the
Empire, most provincial kaninnames contain few, if any, penal
statutes.* An undated Kanunname for Karaman® explicitly states
that no criminal code (or list of fines) has been embodied in either
the old or the new cadastral register (defter) of the province and
that when necessary the text of the criminal code as used in the
Imperial Divan or transcribed in the registers (sicillat) of the local
law-courts shall be consulted.

In some Muslim countries annexed in the early sixteenth
century, the Ottomans at first confirmed existing secular law,
which mainly dealt with fiscal matters such as taxes, tolls, customs
duties, etc. They did so in order not to uproot local usage and,
above all, not to disorganize the economic life of the new pro-
vinces. In one case,? significantly, they justified this policy by
citing, with a slight variation, a formula of the Kur’an, ‘Verily
we found our fathers practising like this’.? Similarly, in his
Tabakat, the Nisanc1 Celalzade refers to the laws of the late
Mamliik Sultan Kayitbay, which served in part as the basis for the
Ottoman Kaninname-i Musr, as ‘just laws’ (kavanin-i ‘adl-ayin).+
The same policy was, though to a much smaller extent, adopted
even in provinces conquered from the Christians.5 In the province

* [See below, p. 171.]

! Nationalbibl., Vienna, MS. A. F. 77 (Fliigel 1826), f. 80a; Bibl. Nat., Paris,
MS. Af. turc 85, f. 212b. [ff. 207—22 of the latter have now been published by

* N. Beldiceanu and I. Beldiceanu-Steinherr in French translation with facsimile

in JESHO, xi, 1968, 1-129, and separately as Recherches sur la Province de
Qaraman au XVI¢ siécle, Leiden, 1968 (same pagination), the section cited by
Heyd appearing (without the phrase mentioning the sicilldt) at p. 119 (facs.) and
p- 54 (trans.). These authors see a different implication in the passage, see p. 54,
n. 3 and p. 87.]

2 In the preface to the Kdninndme of ‘Ala’ al-Dawla, the Dulkadir ruler (see
Barkan, 120).

3 Kur’an, 7. 27; 43. 21, 22; etc. 4 Celalzade, Tabakat, ff. 86b—87a.

3 See, for instance, Barkan, 304, note; 322, § 1; etc.
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of Baghdad, however, the Ottoman conquerors, while reaffirming
the kanin of Uzun Hasan, the Sunni ruler of the Akkoyunlu
dynasty, immediately abolished the ‘tyrannical innovations’ of
the former Kizilbag, i.e. Shi‘i Safawi, rulers.!

These statutes of previous Muslim rulers included some crimi-
nal legislation. The most important specimens are the penal code
and a list of fines of the Dulkadirlis (DPC, DFR).2 But there also
seems to be an interesting instance of fines laid down by the
Mamlik rulers of Egypt. A kaninname for the formerly Mamlik
province of Cukurabad (Adana) of the time of Siileyman the Mag-
nificent3 prescribes (§ 16) fines of 22 Ottoman akge for inflicting a
gashing head-wound and of 40 Ottoman akge for causing a non-
mortal wound with a knife. These are the only fines mentioned;
‘for all other fines (or offences)’, the kaninndme continues (§ 17),
‘the old Ottoman kaniin (kanin-i kadim-i ‘Osmani) is to be con-
sulted’. The fines prescribed here are lower than those fixed in the
Ottoman Criminal Code and other provincial kaninnames,* and
one of them (22 akge) is not, as is usual, a round number.

An explanation of this odd feature may be found in the earlier
kanannames for the neighbouring sancaks of Sis (today Kozan)s
and Tarsus$ registered in Safer 925/February 1519, ie. only
about two years after the subjugation of the Mamlik Sultanate to
which these regions had belonged. These laws are called ‘Kanin-
name of Sultan Kayitbay’, the above-mentioned Mamlik sultan
of Egypt, who reigned from 1468 to 1495. Here too fines are fixed
for only the two offences mentioned above; they are 6o and 100
Halebi (Aleppo) akge, respectively.” Since this Mamliik coin
equalled two-fifths of an Ottoman akge,® the fines in the later
kaniinname of Siileyman the Magnificent are almost the exact

t See the Kdnianndme for Baghdad of 943/1536—7 in MS. Ed, ff. 82b-84a;
firman of the same year to the Beglerbegi and cadi of Baghdad in MS. Eb, ff.
104a—-106b.

2 See below, pp. 132—44, 144-6.

3 Barkan, 204—6. See also the Kaniinname for Tarsus in Tapu ve Kadastro
Genel Miidiirliigii, Ankara, Kuyudu Kadime Defteri 134, f. 1b.

+ See OCC, §§ 40, 45.

5 Barkan, 200-1.

6 Bagbakanlik Arsivi, Istanbul, Tapu Defteri 69 (old number 973), p. 272.
§§ 11—12 of Barkan’s text (p. 201), which in the originals of both kdninndmes
are written in smaller letters, seem to be a later addition.

7 See Barkan, 201, § 8.

8 Barkan, 204, § 2. For the coining of silver money at Aleppo in the middle of
the fifteenth century, see Labib, 432-3.
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equivalent! of what appear to have originally been Mamlik fines.?
Similarly, instead of the usual Ottoman bride tax of 6o akge for a
virgin, in Cukurabad only 48 akge is imposed,? probably because
~ in Mamlik times it was 120 Halebi akge.* Consequently, the opinion
that fines were unknown to the Mamlik fiscal administrations
must be revised.

After a short period of transition, however, the Ottoman
sultans, while preserving some of the fiscal regulations of the
previous Muslim rulers, introduced their own criminal law. Thus,
many kaninnames for provinces in the former Akkoyunlu (then
Safawi), Dulkadir, and Mamlidk dominions in eastern Anatolia,
Syria, and Egypt prescribe that in criminal matters, especially in
respect of fines, Ottoman law (kanmin-i ‘Osmani, Ram kaninz)
shall be applied.® In certain Balkan regions, such as the district of
Semendre (Smederevo), too, local Christian (Byzantine, Serbian ?)?
law (despot kanim?® démekle ma‘rif olan ayin-i batil) seems to have
been left in force at first. According to the Kanin-i Eflak of 10
Safer 912/July 1506,° however, it was abrogated, and henceforth
the shari‘a and the Ottoman kaniin were to be applied by the
sancakbegi and the local cadis in all lawsuits and trials.10

In ordering this change, the sultans emphasized their intention
to abrogate many bid‘ats, i.e. illegal and oppressive innovations of

-1 The first of the Ottoman fines should be 24 (two-fifths of 60) instead of 22
akge.

2 For what seems to have been another Mamliik fine (for bruising), see below,
P- 42.

3 Barkan, 205, § 8.

4 Barkan, 201, § 7; Bagbakanlik Argivi, Istanbul, Tapu Defteri 110, p. 2.

5 Mantran—Sauvaget, 78, n. 1 (the result of a2 misunderstanding of Barkan,
552, § 4). (For the imposition of fines in Mamlik Egypt by the muhtasib, see
Labib, 183.)

6 See the kdniinndmes for Diyarbakir (Barkan, 136, § 28), Boz Ulus (143, § 15),
Cemisgezek (190, § 14; 191, § 19), Malatya (117, § 13), Marag (128, note), Sis
(Kozan) (zo1, § 12), Cukuribid (Adana) (206, § 17), Aleppo (207, § 8), Ma‘arra
(Bibl. Nat., Paris, MS. A.f. turc 85, £. g9a), Tripoli (in Syria) (Barkan, 216, § 14),

"Egypt (362, § 13, with a reservation in respect of fines). See also DLF at pp.
146—7, below.

7 For the code of the Serbian king, Stephan Du$an, see K. Kadlec, Intro-
duction a Détude comparative de Uhistoire du droit public des peuples slaves, Paris,
1933, 113 et 3qq. In the fifteenth century the Serbian princes received from the
Byzantine Emperors the title of despot (Kadlec, op. cit., 86—7).

8 In MS. Ke misread as siibiit kaniin.

? 'Thus in the text of MS. Ke. Its heading, however, as well as MS. Fh, have
10 Safer 922/March 1516, which may be the better reading.

to MS. Fh, £. 7a; MS. Ke, {. 15b. :
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the previous rulers, and to alleviate the plight of the population
by reducing onerous impositions, including excessive fines and
other penalties for criminal offences.’ This intention was indeed
carried out. For instance, the replacement of the Dulkadir law by
the Ottoman Criminal Code meant, as shown below,? a consider-
able reduction of many fines. Moreover, the Ottomans abolished
the Dulkadir custom of exacting, in addition to the prescribed
fines, an extra 20 per cent of their amount, apparently for the
benefit of various officials.3 Similarly, certain oppressive practices
in the administration of criminal justice in Mamlik Egypt+ and,
possibly, in the former Karaman principality$ were abolished after
the Ottoman conquest.

Detailed criminal codes occur in very few provincial kanin-
names, such as those for the province of Nigbolu (Nikopol)¢ and
for the Christian-populated island of Cephalonia and province of
Montenegro.” Shorter versions are included in the kaninnames
for Bozok (today Yozgat), Kirsehir, and Marag, former Dulkadir
territories.® In some MSS.,? the criminal code follows the Kaniin-
name for Bosnia.

Several other provincial kanunnames—e.g. those for Hudaven-
digar (Bursa), Erzurum, Mosul, Georgia, and Arapkir’>—contain
short lists of fines, somewhat similar in content to the lists of
Dulkadir fines (DFR, DLF). They prescribe fines for homicide,
knocking out an eye or tooth, crippling(?) a hand, wounding with
various weapons, inflicting a gashing head-wound or a bruise, and,
in most versions, fornication.!! The fines are not very different

! Siileymaniye Libr., Istanbul, MS. Halet Ef. 366, ff. 60b—61b and Barkan,
128, note (for bedayi‘at read bid‘atler, as in Bibl. Nat., Paris, MS. A.f. turc 83,
f. 138a) (former Dulkadir territory); Barkan, 40—1, § 1 (former Karaman princi-
pality); ibid., 63, § 1 and n. 3 (former Akkoyunlu dominions).

2 See below, pp. 48-9. 3 See DPC, § 42.

4 Barkan, 362—3, § 13; 382-3, §§ 41—=; etc.

5 TOEM, 1329, suppl., 66—8 (Barkan, 43, § s, 8; 44, §§ 12-13). It seems quite
likely that these bid‘ats go back to Karaman rule.

6§ Fb, Fc, Fd (see above, p. 21).

7 Ba, Bb, Bc; Ca (see above, pp. 14-15).

8 Ga-Gd; Ge; Gf, Gg (see above, p. 22).

9 Na-Nd, Uc (see above, pp. 29 and 30).

to Barkan, 5, § 29; 71, §§ 45-8; 180, § 28; Dijikiya, 4, and Tuncer, Toprak
Hukuku, 1770; Bibl. Nat., Paris, MS. A.f. turc 85, f. 134a.

11 See OCC, §§ 41, 50, 45, 40, 1, 2. Even shorter and somewhat different lists
of fines occur in the kdninndmes for Malatya and Divrigi (Bagbakanlik Argivi,
Istanbul, Tapu Defteri 408, f. 327a; Tuncer, Toprak Hukuku, 248) as well as in
those for certain mining districts in Serbia (Beldiceanu, ii. 201-2, § 10 (for
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from those of the Ottoman Criminal Code. For certain offences,’
however, several of these kaninnames, including the oldest,? pre-
scribe, like the Dulkadir laws, a single fine, irrespective of the
offender’s financial circumstances. Furthermore, no lower ﬁnes
are prescribed for non-Muslims.3

Fines for inflicting a gashing head-wound (6o Halebi akge) or
a black bruise (30 Halebi akge) are fixed in a kansinname copied into
the Tapu Defteri of Muharrem 928/December 1521 for the for-
merly Mamliik district of “Uzeyr, between Adana and Aleppo.+
Similarly, a statute concerning the (much higher) fines for causing
such a head-wound (100 akge) or bruise (50 ak¢e) appears in many
kaniinnames enacted in the time of Siileyman the Magnificent and
his successors for Hungarian and neighbouring provinces.s

Another offence treated in many provincial kandnnames in
much the same way as in the Ottoman Criminal Code is crop
damage by animals.5 A few statutes imposing fines for the viola-
tion of market regulations’ resemble those in the general ihtisab
kaniiny 8

Finally, the provincial kantinnames list penalties for a few
offences not mentioned in the Ottoman Criminal Code. For
example, shepherds who hunt or scare away wild animals in
hunting-grounds reserved for beg'rs are liable to a fine of five akpe
or to five strokes.? Brmgmg wine into a town without the permis-
sion of the farmer of the wine-shop taxes (meyhane ‘amili) is punish-
able by a fine of the amount of one day’s tax(?) of the wine-shop
and by the seizure of the wine brought in or of all the wine in the
village from where it was brought.r°

The only provincial kaniinname which includes a large number
of different criminal regulations is the famous Kaninname for
Egypt.1® Enacted early in the reign of Siileyman the Magnificent,

‘crime’ read ‘homicide’) and ii, 207, § 10 (for ‘vol accompagné de meurtre’ read
‘hitting and [as a result] killing’)).

1 OCC, § 40, 45, 50.

2 Barkan, 5, § 29 (of the year 1487); cf. also Beldiceanu, ii. 201-2, § 10; 207,
§ 10 (of March 1488). 3 See above, p. 14, and below, pp. 286-8.

4 Bagbakanlik Argivi, Istanbul, Tapu Defteri 110, p. 2.

5 See Barkan, 302, § 23; 311, § 24; 317, § 12; 321, § 20; 322, § 5; Bibl. Nat.,
Paris, MS. A.f. turc 85, f. 31a; f. 45a-b.

6 See OCC, §§ 108—9. 7 Barkan, 43, § 5; 134, §21; 400, § 23; etc.

% See below, pp. 229 et sqq. 9 Barkan, 26, §§ 18—-19 (Kiitahya).

o Barkan, 186, § 3 (Kemah); 138, § 33 (Diyarbalur); 164, § 10 (Mardin).

1t Barkan, 355-87.



CRIMINAL LAW IN PROVINCIAL KANUNNAMES 43

it is quite dissimilar in content to all the other provincial laws.*
Most of the offences listed in it are military crimes; disobedience
to government orders concerning taxation, the cultivation of land,
etc.; oppression, embezzlement, and neglect of duty by officials
and local notables; and the like. There are, however, a few others,
such as lascivious performances by brides at their marriage festi-
vities, for which the offenders are to be chastised, exposed to
public scorn, and heavily fined.!

* [pencil note expanded:] This is not surprising in view of the special
character of the Ottoman regime in Egypt, where the Ottoman ‘feudal’ system

was not introduced.
! Barkan, 378-9, § 33.
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1. The Dulkadir penal code

THE only non-Ottoman Turkish sources of criminal law from
Anatolia that have so far come to light are the penal code and
lists of fines of the Dulkadir (Dha ’I-Kadir, Dhii ’1-Kadr)* dynasty.
After the death of the last powerful Ilkhan ruler, Abd Sa‘id, in
1335, this Tirkmen clan gradually established its rule over the
region of Marag-Elbistan-Malatya-Harput. Forming a kind of
buffer between the Mamlik Sultanate of Egypt and the rising
Ottoman, Akkoyunlu, and (finally) Safawi states, they were,
during most periods, dependent on either the Mamliks or the
Ottomans, until their territory was conquered and, in 1522, for-
mally annexed by the latter.

The Dulkadir Penal Code is preserved in two versions, both of
which were copied into Ottoman cadastral registers shortly after
the annexation. The two versions are:

(A) The so-called Kananname of ‘Ala’ al-Dawla, the last Dulka-
dir ruler but one (1479-1515). It> was published by Barkan,3 but
there is a better, though incomplete copy,* which, according to
Barkan (p. 120), dates from the year 932/1525-6.5

(B) The Kananname for the kaza of Bozok, which at times
formed part of the Dulkadir territory.6 Its text,” as published by

I For these and other forms of the name see R. Hartmann, Zur Wiedergabe
tiirkischer Namen und Wérter in den byzantinischen Quellen, Berlin, 1952, p. 7;
14, art. “Dulkadirhlar’ (Mordtmann[-Ymang]); EI?2, art. ‘Dhi ’1-Kadr’ (Mordt-
mann[-M¢énage]).

2 The text found in Bagbakanlikk Argivi, Istanbul, Tapu Defteri 998 (old
number 735), pp. 414-16.

3 Barkan, 120—4, with photostats of the original on Plates 18-19.

4 Tapu Defteri 402 (old number 375), pp. 17 et sqq. (the upper parts of the
pages are missing). ‘

5 It was certainly made between 928/1522, the year of.the death of the last
Dulkadir ruler, ‘Ali Beg, who is referred to as merhim, and 938/1531—2, the
date of an addition in the margin (p. 414).

¢ See Hammer, GOR, ii. 425; TOEM, vi. 6g6; F. Stimer in 1kt. Fak. Mecm.,
xi (1949-50), 462-3, 492, 498, 512-13. 7 Tapu Defteri 998, pp. 584-90.
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Barkan,’ should be corrected by collation with another copy,?
~ which was written and delivered to the Imperial Treasury in
Sa‘ban 936/April 1530.3

Though the first-mentioned kanianname (A) purports (§ 51) to
be an exact copy of ‘Ala’ al-Dawla’s code, its last part, from § 42
on, seems to be an addition (by the Ottoman scribe?) containing,
at least in part, other Dulkadir regulations. This is evident from
its abrupt divergence, after that section, from the parallel Kéanin-
name for Bozok, as well as from the confusion of the following
sections, the repetition of part of § 39 in § 44, and the list of fines
in §§ 47-8, which differ from those mentioned in the preceding
regulations and are given in pdre, a coin not previously referred
to in the code.*

Similarly, the last part of the Kaninname for Bozok (from § 41
or 42 to the end) is an Ottoman addition, as is clearly shown by its
abrogation of many Dulkadir fines and taxes, and its references to
the Ottoman territory, Sultan, kanin, etc.

Up to § 41, the two versions are very similar, and in parts almost
identical. Generally speaking, the Bozok kaninname is the better
text. It often uses Turkish terms where Arabic ones occur in the code
of ‘Ala’ al-Dawla.5 In some cases, it prescribes slightly lower fines.®

The translation of the Dulkadir code (without the later addi-
tions) is given at pp. 132—44, below.

At first sight, the Dulkadir law bears a striking resemblance to
the Ottoman Criminal Code. Its language, which may of course
have been altered by the Ottoman copyist, is almost the same (the
Ottoman code, especially in the earlier versions, abounds in older
Turkish words). A slight difference is that adverbs, subordinate
clauses, and even subjects are placed after the main verb more
often than in the Ottoman kaninnames.” As to the contents, the
Dulkadir law deals largely with the same offences, including a
rather uncommon one,8 and defines crimes and imposes penalties
in a similar manner.

! Barkan, 124~9, with photostats of the original on Plates 21—4.
2 Tapu Defteri 155 (old number 13), pp. 2-8 (the lower parts of which have
crumbled away).
Ibid., p. 12.
See the translations of these sections (DFR) at pp. 144-6, below.
eg.,in §§ 6, 8, 9, 11.
See §§ 2 (1), 4, 5 (1), 10, 12 (3), 20, 26, 28 in the translation.
See, for instance, §§ 3 (near the end), g (in B), 12 (in A), 16, etc.
DPC, § 17. OCC, § 35.

® N v »ow
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A closer examination, however, reveals a number of important
differences:

(@) Inscope, the Dulkadir law is closest to the Ottoman criminal
codes of Mehemmed II’s and Bayezid IT’s time (A and F groups of
MSS.); like them it lacks the many later regulations, which, in
part, reflect a more urban and developed society.! At the same
time, however, it ignores a number of matters dealt with in those
codes, such as offences committed by slaves or infidels (OCC,
§§ 8, 31, 51), thefts between relatives or in caravanserais (§§ 72,
84-6), liability for homicide or theft perpetrated by persons un-
known (§§ 76, 77), various questions of criminal procedure, in-
cluding torture (§§ 29, 82, 87-9o, 117), etc.

(3) On the other hand, the Dulkadir code deals with some
offences not covered by the Ottoman kaninnames, even the later
ones. Examples are sexual intercourse with one’s fiancée (DPC,
§ 11), highway robbery (§ 1),? assault on a pregnant woman who,
as a result, miscarries (§ 18 (2)), fights between peasant and feudal
lord (§§ 32, 37, 41),3 the concealing of sheep from the official teller
(§ 30(1)), etc. Some Dulkadur statutes, though not contained in the
Ottoman Criminal Code, have parallels in other Ottoman laws:
e.g. the regulations dealing with peeping into a harem#* and the
infliction of a bruise,5 and the severe punishment for habitual
procuring.®

Other sections deal with special cases not mentioned in the
Ottoman code, such as theft by more than one person or of more
than one animal (§§ 2 (2), 3), the killing of a thief caught in the act
or while pursuing him (§ %), injury inflicted on a person who has
caused a fight (§§ 19, 29),7 etc. Some regulations, that likewise
have no parallel in the Ottoman kaniinnames, relate to self-defence
against assailants (§§ 27, 30(2), 37) and unintentional offences

! See above, pp. 30-1I.

2 The Ottoman Criminal Code (§ 777) deals only with the liability of the
people living near the place where such a crime is committed.

3 The second and third of these statutes protect the peasant to an astonishing
degree.

+ DPC, § 34 (3). Mehemmed II’s Kaninname on the organization of the Court
and the Government (KAO) cited in OCC, § 55, translation n. 1.

s DPC, § 22, 26. Ottoman provincial kaninndmes quoted in OCC, § 40,
n. 9.

¢ DPC, § 14. The non-standard Ottoman siydsetndmes (Db, Da) quoted in

OCC, § 57, n. 2. (Note also the similar definition of the crime.)

7 But cf. OCC, § 38.
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(8§ 23—5).1 In all these matters the Dulkadir law shows a higher
development of legal thought than the Ottoman Criminal Code
even in its much later and larger versions.

(¢) The order of sections differs from that of most versions of
the Ottoman Criminal Code.2 First come theft and related offences,
next sexual crimes, then homicide and the infliction of bodily
injury, and lastly miscellaneous offences, including some that
belong to one of the preceding chapters.

(d) While the Ottoman code imposes all fines in akge, most
Dulkadir fines are fixed in gold pieces (altun), and the remainder,
generally small fines, in akge. Nothing is said in the Dulkadir law
about the identity of these coins and the relation between the gold
piece and the (silver) akge; but from § 26 in A (if the version is
correct) we may infer that one gold piece was worth more than 30
akge. On the evidence of a vakfndme of ‘Ala’ al-Dawla, it has been
claimed? that, in his days at least, the money current in Dulkadir
territory was the Egyptian egrefi gold piece and the Ottoman
akge, but this requires further proof.

Several Ottoman kaninnames for provinces in east and south-
east Anatolia+ state that in the early sixteenth century one egrefi,s
or ‘esrefi of Kaytibeg’ (Kayitbay, the Mamlik Sultan of Egypt,
1468-95), equalled 50 and that one Sami (Damascus) egrefi
equalled 40 Ottoman akge. In about the years 1479-82, it seems,
the official Ottoman rate of exchange of the egrefi was 45 akge.®
The value of the Ottoman gold piece, which imitated the Vene-
tian ducat, in the time of Mehemmed IT and Bayezid II was at
first 40 akge and gradually rose to about 545 akge.” It does not
much matter, therefore, whether the Dulkadir code refers to the
Egyptian or the Ottoman (or European) gold piece.

The identification of the akge, on the other hand, is of greater
importance. In some regions that belonged to the Mamlik Sul-
tanate of Egypt, but were at times de facto controlled by the

I And, in one version (B, § 36 (2)), offences committed by women.

2 The same order of the first three chapters is, however, found in Fe, Fd,
(Pf and Vd). s “Arifi in TOEM, vi, no. 36, p. 767.

4 Ergani, Urfa, Mardin, Siverek, Harput, Arapkir (see Barkan, 152, §§ 27 and
2; 156, § 18; 159, § 15; 171, § 14; 170, § 2; 166, § 11; 172, § 16).

5 First coined by, and named after, the Mamlik Sultan al-Malik al-Ashraf
Barsbay (1422-38), the egrefi (ashrafi) had more or less the same value as the
ducat of Venice (see Mantran—Sauvaget, 11, n. 1).

6 Anhegger-Inalcik, p. 84; Beldiceanu, i. 156, 176.

7 See Beldiceanu, i. 175; Inalcik, in fkt. Fak. Mecm., xv (1953/4), 63, n. 31.
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Dulkadir rulers, such as Behesni (today Besni) and Sis (today
Kozan), the Halebi (Aleppo) akge was current before the Ottoman
conquest and in the period immediately following it.X Many
taxes were fixed here in Halebi akges, two and a half of which
equalled one Ottoman akge.? At the same time, a common coin in
regions further to the east, north-east, and north, particularly in
parts of the former territory of Uzun Hasan, was the karaca akge,
three karaca akge being worth one Ottoman akge.3 It seems un-
likely, however, that the akce mentioned in the Dulkadir code
is the Halebi akge or the karaca akge, since in that case the Dulkadir
fines fixed in akge would have been very low. For instance, the
fine for crop damage by animals would have amounted to two-
fifths or one-third of the Ottoman fine.4

For this reason, it seems more probable that the coin referred to
is either the Ottoman akge or the Hasan-bei (or the tenge), also
current in that period in the east and south-east Anatolian terri-
tory formerly ruled by Uzun Hasan and each worth two Ottoman
akge.5

(e) In fact, the fines prescribed in gold pieces in the Dulkadir
law are, on the whole, very much higher than those laid down in
the Ottoman code. For example, a person who steals a horse or
mule must pay 18 gold pieces (§ 2 (1)), while the Ottoman kaniin
(OCC, §66) imposes 200 akge, which, at the rate of exchange
mentioned above, is about one quarter of that amount. The fine
for homicide is 30 gold pieces (§ 18 (1)), i.e. about 1,200-1,500
akge, as compared with 50—400 akce in the Ottoman code (§ 41).
The penalty for the deliberate knocking out of an eye (§ 24) is 14
gold pieces, or about 560-700 akce, as against the Ottoman fine
(§ 50) of only 30200 akge.” Considerable differences exist also
with regard to the fines for fornication, the theft of a sheep, the
breaking of an arm or leg, the knocking out of teeth,? and several
other offences. ‘

I See Barkan, 118, § 2 (of ch. XXVII); 200 et sqq.; 205, § 4. See also
Bagbakanlik Arsivi, Istanbul, Tapu Defteri 71, p. 4 (kdninname of 925/1519
for Gerger and Kéhta).

2 Barkan, 204, § 2; see above, p. 39.

3 Barkan, 145 et sqq.; 149 et sqq.; 159 et seq.; 166 et seq.; etc.

+ DPC, § 33. OCC, § 108.

s Barkan, 152, § 27; 154, §§ 2-3; etc.; 148, §§ 1, 3, 5; 149, §§ 8-10; etc.

6 The Ottoman KAQO, however, imposes 3,000 akge (p. 28, lines 4—3).

7 But in KAO (loc. cit.) it is 1,500 akge.

8 See DPC, § 10, 2 (1), 23, 19. OCC, §§ 1, 2, 65 (n. 3), 47, 50.
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Ottoman fines are generally much lower because the Ottoman
code frequently takes the offender’s financial circumstances into
account and grades the fine accordingly. The Dulkadir law has
only one fine for any particular offence.

The ratio of about 4:1 between the amounts of the Dulkadir
and the (highest) Ottoman fines for many offences obtains also in
respect of the bride tax (resm-i ‘ariisane), which, as mentioned
above,! belongs to the same group of impositions as do fines. While
the Dulkadir authorities used to levy 120-240 akge or, according
to another version, four to five gold pieces (i.e. about 160250
akge), the Ottomans reduced this tax to 30-60 akce, the usual
rates in their state.2

(f) In the Dulkadir law, the penalties are mostly fines. Chastise-
ment, i.e. discretionary corporal punishment inflicted by the cadi
(ta‘zir),? is much rarer than in the Ottoman code. The cadi, so
often referred to in the Ottoman Criminal Code, is not mentioned
here at all.#+ Under Dulkadir rule, he may have played a less impor-
tant part in the administration of criminal justice than he did,
according to the kanin, in the Ottoman state.

If chastisement is imposed at all in the Dulkadir code, it is
mostly either the sole penalty or an alternative to a fine.5 The
Ottoman system of imposing both a pecuniary and a corporal
penalty and of fixing a ratio between the fine and an (unspecified)
number of strokes is unknown in the Dulkadir law.6
- (g) A few cruel corporal penalties, not to be found in the
Ottoman code, are laid down here, such as the cutting off of the
tongue for false accusation (§ 34 (4)) and of the nose and ear(s) for
habitual procuring (§ 14 (in A)).7

(k) In addition to a fine, the payment of compensation is re-
quired in some cases (theft, damage to property, etc.) in which

I See p. 13, N. 4. :

2 See Bagbakanlk Arsivi, Istanbul, Tapu Defteri 315, p. 3; Bibl. Nat.,
Paris, MS. A f. turc 85, f. 139a. In the Ottoman addition to the Dulkadir code
written in 1530 (Barkan, 129, § 49), the high rates of 100200 akge are retained.
But see Barkan, § 51.

3 Sometimes (§§ 15, 34 (5), 35) termed hadd (v)urmak.

4 But see A, § 44 (Barkan, 123, in the additional section).

§ See §§ 17, 40; 39 (1), 39 (2), 39 (3)- Exceptions are §§ 34 (5), 35 (and 33, see
next note).

6 Only crop damage by animals (§ 33) is punishable by both a number of
strokes and, in B, a prescribed fine for each stroke, but this formulation of the
section may be Ottoman (cf. A).

7 But see the non-standard Ottoman siydsetndmes quoted in OCC, § 57, n. 2.

8268126 F
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the Ottoman code prescribes—at least expressly—only a fine.!
Particularly noteworthy are statutes, unknown to the Ottomans,
which allot part of the fine to the injured person (§ zo (in A)) or
award him compensation for loss of earnings (§ 23).* Here, too,
the Dulkadir Penal Code is astonishingly more advanced than the
Ottoman law.

2. Two Dulkadwr lists of fines

Besides the Dulkadir Penal Code, two lists of fines imposed by
‘the Dulkadir rulers have been preserved and are translated below. **

One of them (DFR) is annexed to the above-mentioned Kanin-
name of ‘Ala’ al-Dawla. It was published by Barkan,? but his
text is rather faulty. A generally more complete version occurs in
a Paris MS.3 and a less good one in another Istanbul MS.4 In both
of the latter the list forms part of an Imperial nisan dealing with
the new Ottoman census of the Dulkadir region after its conquest
and enumerates the fines that ‘since ancient times’ have been
imposed in the nahiye of Marag, one of the centres of Dulkadir
rule. The nigan is not dated, but seems to have been issued not
very long after the death in 1522 of Sehsiivaroglu ‘Ali Beg, the
last Dulkadir ruler (see below).

The other list (DLF), not hitherto published, is contained in
a kaninname of Siileyman the Magnificent for the region of
Bozok (Yozgat).5 To pacify this turbulent, rebellious province,
the Sultan orders the reduction of the excessive taxes and fines
imposed by the former Dulkadir rulers. The kaninname formally
abrogates their penal regulations and replaces them by the
Ottoman Criminal Code.

The two lists resemble each other in parts. Many offences are
common to both, but the fines are given in different coins—in
DLF in akge and in DFR in pare. The ratio between the fines in
akge and those in pare is mostly 6:1 (once 8 : 1 and once 10:1).

r See DPC, §§ 6, 8, 34 (x,) 36 (1), 36 (3), 38. [The Ottoman provisions for
the payment of compensation are discussed below, pp. 307-8.]

* [pencil note:] And, further, the provisions (§§ 19, 29) that the injured party,
if he was the aggressor, shall receive only half the diyet due to him.

##* [DFR at pp. 1446, DLF at pp. 146—7.]

2 Barkan, 123, §§ 47-8.

3 Bibl. Nat., Paris, MS. A.f. turc 81, f. 79a-b.

4 Bayezit Libr., Istanbul, MS. Veliyiiddin 1970, f. 82a-b.

5 Bagbakanlik Argivi, Istanbul, Tapu Defteri 315 (of the year 966/1558-9),
PP. 2—4; Siileymaniye Libr., Istanbul, MS. Halet Ef. 366, ff. 61b—62a.
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Since in south-eastern Anatolia in the first part of the sixteenth
century one pare was worth two Ottoman akge,! the akce in DLF
must be either the Halebi akge or the karaca akce, which, as stated
above (p. 48), equalled two-fifths and one-third of an Ottoman
akge respectively. In that case, however, the fines in the two lists
do not tally with those in the Dulkadir Penal Code. They would
conform only if the akge in DLF were the Ottoman akge and the
pare in DFR had roughly the value of the §ah-rubi (sah-riki) in
eastern Anatolia, i.e. about six Ottoman akge.2 Since we cannot
be certain as to the authenticity of the various Dulkadir laws
copied by the Ottomans, no definite conclusions can be reached in
this matter.

The first of the two lists (DFR) is clearly divided into two parts
(8§ 1—7 and §§ 8-16), which include several parallel sections (5 and
8, 7 and 16). This leads to the interesting assumption that not
only the revenue from the seizure of the various stray animals
and fugitive slaves but also that from the various fines belonged
partly (§§ 1—7) to the Dulkadir Begs and partly (§§ 8-16) to the
tribal chiefs (boy begleri).

This interpretation is corroborated by a report written by an
Ottoman governor in former Dulkadir territory a few years after
the annexation. In this document, the original of which is kept in
the Turkish State Archives,? the governor complains about local
tribal chiefs who oppress the populace and encroach upon his
prerogative to punish criminals. Such lawlessness, he adds, never
existed in the days of Dulkadir rule. Among many examples of
oppression, he mentions the collection of fines for sexual offences,
even such as had never been committed. All these are fines exacted

I See Barkan, 111, § 1; 204, §§ 1, 2; etc.; see also ibid., 373, § 28 (for Egypt).
The pare was equal in value to the Hasan-begi (and the tenge), see above, p. 48
and n. 5. :

2 See Barkan, 146, § 7; 151, § 22; 159, § 15; etc.

3 Bagbakanlik Arsivi, Istanbul, Fekete catalogue, 89. The document, as pre-
served today, is neither signed nor dated. But according to the catalogue of the
Archives and a note in pencil on the document itself, it was written in 930/1523—4
by a governor of Bozok by the name of Misa. Since the lower left-hand corner of
the document is torn off, the signature and date may have stood there. In one
place, the report refers to the wishes of the Sultan and of the Commander-in-
Chief (ser‘asker). If the latter, as seems most likely, is the Grand Vizier Ibrahim
Pasa, the report must have been written some time between 1529, when the
title of ser‘asker was permanently conferred on Ibrihim Paga, and 1536, the
year of his execution (see Hammer, GOR, iii. 78-80; Uzungargili, Osm. Tarihi,
ii. 344).
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from women (or their guardians) or from bachelors, that is fines
which, according to our interpretation of the list (§§ 8-10), are
due to the tribal chiefs. Not a single instance is mentioned of the
fining of married men, whom the list (§ 5) apparently requires to
pay their penalties to the sancakbegi as the successor of the Dulka-
dir ruler.! Moreover, the report adds, the tribal chiefs prevent the
punishment (siydset) of thieves, claiming that the accused did not
commit theft but approached a woman, ‘since the fine [for the
latter offence] is due to them’. According to the list (DFR, § 2),
the fine for theft indeed belongs not to them but to the sancak-
beji, who also has sole authority to inflict capital and severe cor-
poral punishment. ‘

If this explanation is correct, the chief object of the list is to
prescribe to whom the various revenues mentioned are due, a
matter not regulated in the larger Dulkadir Penal Code. The
division may be summed up as follows: The Dulkadir Beg (and
now the sancakbegi) receives the fines for theft (§ 2), for homicide
and bodily injuries inflicted with weapons (§§ 1, 3, 4), and for
deliberate attacks on houses by bands of men (§ 6), while the fines
for wounds (inflicted with the bare hands or with stones, sticks,
etc.?)? (§§ 11-15) are to be paid to the tribal chiefs. For certain
sexual offences, the Dulkadir Be§ receives the fines from married
men (§ 5), the tribal chief the fines from bachelors and women
(8§ 8-10). It should be noted that most of the fines due to the
tribal chiefs are lower than those assigned to the Dulkadir Beg.
Similarly, the revenue from fugitive male slaves and from stray
animals of higher value (horses, camels, mules) belongs to the
ruler (§7), that from—probably—female slaves and animals of
lesser value (cattle, sheep, etc.) to the tribal chiefs (§ 16). No paral-
lel is known in Ottoman law to this strange division of fines and
income from runaways.* It may be assumed that the list was
drawn up in connection with the pacification of the Dulkadir
region in the late 1520s. Following the Ottoman annexation of

1 The following statement in the report may serve as an illustration: ‘If a mar-
ried man commits fornication with a married woman, it is the tribal chief (boy
begt) who collects the fine from the woman (‘avret cerimesi) . . . (cf. disi
cerimesi in DFR, § 8). Nothing is said about the fine to be paid by the married
man.

2 Cf. DPC, §§ 22, 26.

# [The Ottoman system of assigning the income from fines to governors and/
or fief-holders is described below, pp. 289—95.]
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their territory, the fiefs of the Dulkadir tribal chiefs had been
turned into Imperial domains (havdss-i hiimayin). In 1526 the
growing discontent flared into open revolt in the Bozok, Elbistan,
and neighbouring districts, and the Ottoman government was
compelled to give them back their former holdings.!

I See Bayezit Libr., Istanbul, MS. Veliyiiddin 1970, fI. 50a et sqq. (firmans);

Celalzide, Tabakdt, ff. 88b-8ga, 108b-109a, 1142-b; ‘Arifi, in TOEM, vi.
628-9, 692~3; 14, art. ‘Elbistan’ (Yinang), p. 229a.



IV
THE OTTOMAN CRIMINAL CODE

1. TEXT

Introductory remarks

T HE following text of the Ottoman Criminal Code is mainly based
on MS. La, which, notwithstanding its inconsistent spelling, is
one of the best manuscripts of Sultan Siilleyman the Magnificent’s
law. Exceptionally, better variants are substituted from manu-
scripts of the same group (Lb, Lc¢, Ld), but this is indicated in
every case. Additions from these MSS. (and, in sections not found
in the L MSS.,, from others) are inserted in the text in angle
brackets { ), the source(s) for each addition being recorded in the
footnotes (see, e.g., § 1, n. 7; § 21, n. 3). No changes have been
made in the order of sections in La, even where this is unsatis-
factory or in the few cases where other groups of MSS. are better
arranged.

To show the development of Ottoman penal law before and
after the compilation of Siileyman’s code, parallel, alternative, or
additional sections from MSS. other than the L group have been
added. These are indicated by indentation, and are intercalated
at what seem the most appropriate places, regardless of where they
appear in the texts or the margins of the various and differently
arranged manuscripts.

The division of the text into sections and subsections has been
made by the present writer, who also has supplied the numbers

"and inserted commas.

The footnotes give variants from other manuscripts (and some
references to other Ottoman laws). However, in view of the large
number of manuscripts collated, the considerable differences
between their various groups, and the negligence with which most
of them were copied, it would have been useless to attempt to
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quote all variants. In making the necessary choice the following
rules have been observed:

Synonyms are, in general, quoted only in the case of rare words

_or terms, or where they may help to explain the text.

The innumerable differences in spelling (which was largely
discretionary for words of Turkish origin), in grammatical forms,
in word order, etc., are generally ignored.

Obvious copying mistakes in other manuscripts are not indi-
cated, and the countless omissions and shorter versions in them
are mentioned only when they seem to be meaningful or to be
important for tracing the evolution of the text. On the other hand,
all variants that affect the meaning of the text in any way have (it
is hoped) been quoted.

In cases of common variants, only one manuscript of each group
in which they appear is noted.

If variants quoted in the footnotes differ among themselves in
points of secondary importance, the abbreviations for the diver-
gent manuscripts are given in round brackets ( ). Round brackets
are used also for such divergences as deserve quotation, while
additions are indicated (as in the text) by means of angle brackets
(see, e.g., § 1, n. 9). When it is necessary to identify more precisely
the source of a divergence or an addition, this is indicated within
the brackets (see, e.g., § 5, n. 7).

Since the MSS. of the V group are a late and eclectic compila-
tion, they are generally quoted only if they contain important
variants not found in earlier texts.

For the letters indicating the MSS. (Aa, Ab, etc.) see above,
PP- 33—7; ‘marg.’ after these letters means that the variant or
addition is found in the margin of that MS.

It should be remembered that variants relating to penalties
which are quoted from MSS. of the B and C groups refer to non-
Muslims (see above, pp. 14-15).

In the text and notes diacritical marks obviously missing in the
originals have been added. On the other hand, certain marks
found only sporadically even within the same MS. (such as vowel
signs, the madda over the letter alif in non-Arabic words (except,
to prevent misreading, in a#, ‘horse’), the shadda over double
consonants in words of Turkish origin, the points above the letter
4} to indicate g and sagwr nitn, the points beneath the letter (g, etc.)
have been omitted.
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S S

"Gty Uy Ol o
3al Ol Uy audgl 2eu U azyy)sl > awsl G ’A..'..“J/Jg ;I 1
519 G" 4l 46 aodlyy (Ao sl dly awdol el Ao
BT RINTY JUE Lawg ¢ &aa U5 6&.)»:.33‘ Craslsy a1 e axs|

N Al aral Loy ¢ adl 3o axdl jo awsy ‘5’._5)/ dydzdl j g
Sl o il 55 7y Al o dil

a0k 9 agaxsl Ty Gl = sl @jl oLl Gy ;' 2
¢ Sazs| ‘L!U‘ Saudel JUEH Lawg ¢ add e axdl %) g dwy Lf'—’r
aJl e a5l 7y 59l audel SJUL L5

Heading: * Fe, Ff (Ka) )& Ol pya las (Ra 4blsls) 4G5 Pb &
Llglily (sic) G
1 * Fe, Fi Olduus; Ba, Ca ,5K; Fb, Fc add 4yl <yee

2 Aa ol oy g my 55 Ph e atyysl Loy 4y 501 5

3 V MSS. J_"L;‘.-A_ R + Pb, Qc MLy

5 Oa, Pb, Rb, Sa and othersj‘g-'f_;_,-i

¢ Lb so; Pb adds instead (after adyl cul ) &)«J\ dag L,L.A‘- UK’
FURNIRRY

7 Aa ddl JWH L8 onle (§ a2l 21 o)

8 Ba (Ca) js (po2) Al @_}fg},\. L{".” a5 audsl by dusl j ool 4Jsl
B e cagdl M anl yalal (DU Lag) il il O] ¢ gl (ST
Al agdl G bs j551 awal jlsl (JUH 239)

2 1 Badly; Cajs ol zBa,Ca‘;lH

3 Aaadds 4w (2sF Azl jg I 4 Ca sl

5 Aaadds 4381 (35 4 28 e oy ail Ol

¢ Aa B cald 7Ba,Caui'-g,-,'O_’|LL,rﬁ
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ol copy 2pm 5 S audsl @ype Kdsb) Ol G ST 3
)Jqu_l)L::f—' 45/1 ou\ﬂsx_’

Sl Ol 23 il gl TR 55 Ol G STl 4
HdeS s

S st dny Al 3 28 audl ) @ype Zaskn ool 51 5
023 "oy 3l sl ol dua) Sollls a5y0l STV (o9 5 pe

204..3_3 lrﬁ 6)‘ aus| Sy J_)‘ LSL‘_) Jﬁ/‘ 6
Ll copy SJJJPA.’;EJ/ Hazsl §5) 3dwpdl Jouds dwyels! P

3:Lb ‘Fc-h._:_):.sg‘)u‘déﬂ )J’.us\....b‘
4 1 Aa, Pb, Qc, Ta omit ONE3l; Rb 38 ONesl 5.8
2 Aa adds here the second part of § 3.

5 1 From Lb, where it is inserted in § 6 (before U|). This section, wanting in
most L~Q and S MSS,, is found in Aa and most B, C, F, G, K, R, V MSS.

2 Aa, Ba, Ca, Ra omit deluws sJ9l 3 Fe, Ra 428

+ Gl dmy: A Lyl eyl oaSB ey,

5 Aa and many F and K MSS. ((pilid) o5k )]

¢ Aa (Ra) add o) S92l

7 Aa (Ba, Fp, Kb) (,né5l5 (Ba slsl) sls| a5 ki)

6 T Lb, Ma, Rd (y >

2 Subsection (1) is found in most L-Q and S MSS. instead of § 5 (in Lb and
R MSS. in addition to it). Most of the older texts have only subsection (2), which
originally (Aa, Ba, Ca) followed on § 5 but was later (F, G, K MSS.) separated
from it by § 3.

3 In many early texts (Aa, Fl, Fx, Gf, Ka, Kd) the section begins ; |
awda! Jsad 5yt Ldsl JU &liyse. Others (Ba, Be, Fa, Fg, Fi, Kb) have Jla
for JLs, which may be either a misreading or a corruption of (Fb, Fc, Fd, Fe,
Ke) ool pslne Jla (42 €liyse ST1; cf. Ca (Fr, Fu) 39l &dijse 5 571
Gslsl ol e and Ff (Fg) Jsd &)l Bhss (5 din) s 5 51
audsl; see also Ra (Rb) ju! Jsd 4 sl 6yl (st JLy dliyse 51
d.w,\_‘; Ca ‘Lw-l-_)_‘ d_,:.'- y_,.;mb_‘ .)J 6)‘

4 Lb so; Fa~Fc 4! g8 E}\: Ba, Ca -\a-'!" g\l\

5 As, Fa, Gd, Rd (€5l j9353,5 ; Fb, Fc (ywdes > 19595955 ; in the
margin of Va, Ve (oo> S92
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I Ly ¢ Gyiak Il dxdl Samsl e @ysRadS cole
Torng aodl 194591 Ly (5,5 duwyolol 0JLHl 3 ¢ asl 8gU| dwys)9l

sl Ooslsl audsl 5551 e ol xSl G ST 7
055 Al adl pom o5 )1 Ol e

IV o g oy e 45| G Fayle Jsi 51 8

dwyolel ol aw, ST angl lis Qmuj'@:fﬁ;m
Topg e o ) deyslel 5 ls ens e Jl

Qj,_f augl lidiwes abl cils Ly ufi IONe 9l 35 ant) 10
3‘5;.3 Uj’;}_‘ ZL;""l?-"' S densS” Oyle Al ‘\i“'{? 9 ey
tallS”

¢ Aa, Fa-Fc omit )i ! ... Ul 7 Aa, Gd Jsds

8 Fb, Fc )5 (§; Ba, Caj_;-ﬁ 9 Aa, Fa, Gd ,8 =&

1 Fb, Fc j3 . . . 8; Ba, Ca jfo O3l b 50

1t In the margin of Fm jA& 48 0 Poes &

7 1 Only in Va (after § 3) and Vc (after § 2); text according to Vc.
8 1 Aa, Fa, Gd u.«\_,bi

2 Aa, Fa, Fr o9; Lc Jop9; Aa (Fdd) add oAds b J_,Lc—l.._,a dxiga Gl
odill gwd 51 9; Ff, Fq add aseiylzel (lawdmy (gLl dxiass Osilly cle
9 1 Aa (Fa) add 43l Ol 457 )5l Joall 9y S 01 G5 ol
10 * Ea, Fa, Ib, Ma, Od OD\&s! (L)s; Qc (Gd) ONEsl 51 e 571

2 Lb, Ma, Pb cuwloww

3 L-T MSS. so; most D-K MSS. have ($>! or (5»1) Swz| (cf. in the
margin of Kb )33 o5 3 535 dlazmyl)

+ Instead of the entire section Da (Db) (in three sections) < bsl) S 2
Vol ol ($93,05 ald gt au,S dg) okipS g amS diteaS  (abyl
(omitting ON&sl) OGS 589 @yse . .. adyl cul 5 O6G s
A 3a39) O 3 . . . A Team! (@K ONly) 5,;4:.‘.5
Bl Ol (95 93) LS ailu) (6 ama (OF Ay aa Ol
JJoAﬂ |_',3~ (the text is badly corrupted).
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o) iy dijee 2l 58 Ly oy A5 p STy I
£ Pdmd aud 038y Ajee JauS 2,83 2l awdyl
AaS il Oasl gl (Sl 5F Ly e ST L
Al pla i 1

dsl Jayly aby abyl jsuss Qeml a8 55 by ype 51y 112
Rl Jaal 0)pS Al Gl 3 (BB o) Oyl
Hasdd oS AUl axsl QX1 Yl Azl jg

83, zor_).kg’\ U_j alsl ‘L:.wo.r_}e QS_)_}S- LQ.LL(MJ.}_, 113
g:_v))f o.,&l...;u Saul gyl Olea ausl J= "cd.ag Q“.(J 34\.«.’_,.)
PWeLTY &L&:.w' 6)[’;3 éLg)li')[, i‘,U_}i‘.u Jab audl salgasl

11 * Only in Ka (before § 1), Ke marg., Ta (before § 10), Va (between § 20 and
§8), Vc marg.; text according to Ke marg.

Ta Ol 355y oS lésl b 55 509

3 Ka ez

+ Instead of o,2b OAiyl: Ka wudyhsl; Ve marg. sdal; Va gl
(2 eadal)

5 Va, Vc marg. oyl y3ed 6‘;’[‘; 2 auSel Joul O3l Gyse J.L..‘.'r
2l o2 ol ja (2 140) Jad 55 ANl Ta Ghse Jaudyl 2
A Ol JaE Oddin ST G !

12 1 Only in Ka and Ke marg. (after § 11); text according to Ke marg.
13 1 Only in L. MSS., Kb, Kc marg., Ke marg., Ta, and V MSS.

z Ke marg. (Ta) Q.(J-b_‘ Gy alsl 65 by aldyse ‘;-‘U/Jg u‘i'rﬁ;‘
o555 Al 3,2l

3 Lbso; La dwly 03,0 49 A.«,J_,f

4+ Ke marg. adds (yes p 252b9; Lb 03 p Jat Olea g&\.\

s Instead of 4=l (§3l: Ld, Kb, Kc marg. (sl (_l)‘) 03 (o>~ 3!; most
MSS. omit.

6 Lb dlgaly cads”

7 Ke marg, (Ta) Jdmad did 4y 9d)s!
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bl 20, JT S el odigl guS” J...‘..JJJ Ly 114

Nl tawnl slgal celaa a5 gl Sl sl <o wylla
dadygo b (A1

Ay abyl s Tyl #IS abl e S @se by 55 by 15
2 Jody! Canlowr &1

3)0-\3‘ <o r(a.‘ &Tarmr L';JG.,# k‘.L;ng_l C&_’

&3 Jol Kawai 5yl G A (o3l abl 555 &lijse 51 16
S Al Syl A die ST e 2)at A5 o) dsl Ghee GBS
S aesils Onl Gy Tads Do %okl G (26 JUH

44T Ot Ko il wdy 5a3

14 t Only in L MSS., Kb, Kc marg., and V MSS.

2 Kb (&= ; Kc marg. @

3 Le so; La, Ld 451 algal Yl Sl Js! (obviously wrong); Lb !
aadgl odny OV Slcn
15 1 Lb s0; La awytyl; Ph &Y abyl 755 Da (Db) (@déll) sSa 58
(Aedsl Gyp9) iloh e oA (o oS

2 Jodsl ... A13: Ea, Gd (after subsection (2)) le,2 ¢lidhish dsl yess
Aol Ll agl & Lf"“'L“' cf. Da (Db) (separately) &ay_ﬂ N9 aliyess
A (S '

3 Da (Db) Aiab) JJL.f Q,Jb.,a A d.)Ls _‘Mb ol gK K
)Jo.)|J.|J.u PO o d.\l:- Y'_’ ‘(JJOJ)-L.\
16 * Lb, Ld

2 Ke marg. CKS s 6ol Gyse ol U,pGM Gy auilig Ol
Al alysa (’JU d= @r r,)’.).l.n dusl ST canbil; Va (Ve marg.) (in
additional section) Q&)1 Oszl L'?""J‘J K1 AJ/JJ-L..JJ dl Gls sl ¢!
Az ol sl Gyse Jol (20 al hilen

3 Ke marg. oolig bl &ﬁ_’;l\-’f —-y

4+ Lb so; LaJJ)K
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03y 0‘}1.;.).3 @.«&.\%63‘ e\lg)‘ﬁc‘ﬂ)fﬂ;\ 117
)JY‘ Ry U*Lj lJ) 2o RS MBM‘ wlgs UJ;

by Tads by dugsl o3 b oiise U 0 (A5 ST 18
5CLC'—I ol e r§>u LS".’G taudin b XL)y Zawdsigw yly adg

Faﬁu&.ﬁ.,}_,‘ bjlwqu)t?wﬁuifﬁ;\ 19
Wl a2l p 2aa el ol pddsl n5e5

S Padipn pply adi by dugsl Tokésl €lins” y ST1 20
ol %03 JJ); otk U.,at;).)tl«:g‘

oabe Cayls ads by ogeS anel &iyse A5 ST1 121
o)l dmy dudsl ©ylin Hawdl s by ish L) 2o
ol uﬂjs Q)‘L'.; oKJb L,J}JJ\:J__‘ > L:’;b w9l Feyen U"‘.’B

17 * Only in Va (after § 16) and Vc marg.; text according to the latter.
2 Va so; Vc marg. <90l
18 * In Fr, Kb vocalized dilese; Ff, Fj 4«ls>; Fg 4ulld; Gd wslsd; Fdd,
Ke dwlysuw alyl 13; Fb awdd 045 4e; Ka 4ud9d; Fx, Ta 4573 Aa, Le,
Ld, Pb, Sa omit. '
2 Ra adds 4«Jjl  2m 3 Lb, Lc
+ Fb adds 4ol ol ale 3 s Ba, Ca, Gd, Re EL"" S
s adl. .. p:Fb Yl axdl » Ge ol
19 * Ma dwdalw 2 Pb axib GL::\ sl
20 1 Sa (L) ihést; Gd OResl 3l 2 Ma duwdbw
3 Gd 42l ol ol + Ob &>
21 * Only in R and S MSS. (before § 22); text according to Sa.
2 Rb, Re duSs 3 Ra, Rb, R, Re.
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Lo) Clull Spily duwdyyle chiype 25 5 S|y 122
2 o6 aulyl by anadd ddls 558 h g anayy s HelauUl

Aui) plan 2ana Sy odins 3l rdyle Jesl 25715 123
Ayl 559 d"'bJ“Kf’)y Aeed

SIS 1 s Sdnl B K TwazaeS 58 Ly cyes 5124

3.

Giss w9 e ol Gl liel e s 4y )ise Pzl
Tadl g aomdl p Saalel Sl bl S5eT (S

HUGT 1 auns 2pal U araS” o35 9 Taiyse » ST 25
daa i) ST adal 4p5e8 Gbo ru\:.ﬂ U) 9,29 mes o)51 any 3L
sadl o> a2l

22 1 Onlyin R, S, and V MSS. (near end of first chapter); text according to Ra.

2 Rd 3 Va, Vb
23 * Only in R, S, and V MSS. (after § 22); text according to Ra.

2 Rd, Sa add U 3 Rc so; others faulty.
24 ' Pe adds 451 |3 2 Fb (F¢) dwey! 01 dle 3 angd

3 Aa, Fb, Fc omit; Gd 352 4 Ld and most others j Lz<|

5 Fb pyei 00 6 Ba, Ca same

7 Fb, Fe Y1 day o azdl 3 Uye ol

In the margin of Pd Mve.\.,\l:.r o QK_.'\ C_,sj. O odkiulged G
eyl clis juble days j5bns

In the margin of Va (Vb) 35 (Sl U) 4y S ONjses i ady ) &;&‘:
O ) da L) jdies dhapy e azgyisl Vsl Sou oGy awdat 5131
2D e Gyl G
25 1 Taadds 4Nl Ly

2 p2l Gj: Aa (Fa, Gd) polli Uj (550) a5 W 25 Fb, Fo, Fd (f (2
(Gasi D) prgyedol (adysd) Ao

3 Lb so; La 4udsl 4)3_}'3...\3)':Aa,Fb)-_\}JwEUg\

5 Fb, Fe Y day 2 a2l 5 Ue Jal

See also the marginal notes to § 24.
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U) depyla by Tadype 0w ddiaeS 21 257 5 S35 26

il £ w9l 5yl Fhsodal 3L Zawg ozl

F:u SNl ! 8\4 ZaLdyl ’dl]}f)/ el Mﬁ 9 27
PRSI CH) Lf;‘b} ¢ adl e il asl GLé' gkl el
J-:.«;.” rﬁ &m)e-\g‘ﬁ_}u g*'ué er__.r.\ul .1:'.&:. ‘.’mL\tg

PESAN CL:'-‘ 9ol poad rg;u Tawyly ailg A.'.‘“.rﬁ 6’.'1"-9 28
adl pya ail

%) A5 g oo deed K9yl -=\._\L;,é13 s L;bj d.:..u.d/ﬁ ;\ 29
4a2l £ a3l 309l duwsd ujl.» @J)cjl)fl

S & sl pies U aldl liddiseg g 2oyee ST 130
Ao pb Olabons Ok 2o ddsl 3l (3,36 @il 5 Ul 31
Olabees 0¥l Sl Loy OV gl JUH Latogieg ¢ 42l jinai i o

26 * Ra, Rc, Re add 4435 Ly 2 Pa, Ta dwdsl (5563 922

3 8a wlil T—‘v;« 4 Lb, Lc so; La dwes| 5 Va, Vb py0 U"‘.’U
27 1 Lbso; La dﬂ;K 2 Na adds (above the line) dumiSu W
28 1 Ph 4wyl £l
29: Lb

2 By (Gf) add 33l Jes abl (4053 82) Wi the same in the margin
of Kd.

3 Aa eQ!; Ba, Ca e

+ In the margin of Fm, Fv j4esd s 25 (93as 5; in the margin of Kd
Sl Jo ol el
30 * The same section is found in La also after § 18.

2 Fdd, Ke add 435 4¢ ¢hiaruas

3 In a parallel section in La M)); doed j1dEs &35 Aa o L ydE (not, as
Kraelitz reads, &)

+ 43 721 Ba, Ca aa i1 5 s Fb Y1 dey > il dye Jol azsl
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Ayl g sdl slsl auds 3ablyd 2 257 5 TRl Jile STy 32

e a5l 5 (Sl OV ol JU bawgisg ¢ rj:- a8l g9l

‘_JJI O2glla asil kf-'sb_j ¢ adi e axl o O 59 {A.J‘
Sadl o a2l 55 #ly

(A Oty (i Ok g sl o551 Ol Tably) 571y 33
2adl oo azdl j531 O 08

Gl iyl |S:u Sl Gpmad 0N 2 s ilmr;.‘) 134

ol S0l 4| AR (_Q‘JLE;J)KE—_}I 2‘_‘)3_9 Ted Jf' 35
) oo axdil joisl QN o

JL:J“‘ V:LP‘.’ LJ“A' J:;) V."LZF) &:J)L.a; ;)\:i )J

dpadl Aoy o (! 29l e u:'.b

32 1 Lbso; La d\d

2 Va, Vb A-_-f;rﬁ;Ra, Re aded 2ot lyg adssl Mﬁ g::fj_,

3 In some MSS. -l=|_,-| 4 Lcso;Lag S 5 See §33, n. 2.
33 * In some MSS. -H_}J

2 (§533) U1 ... (§32) sl sl Ra (Re) calows y45Ty1 519 535001 571
el rﬁ}«fd)/-’ Qs

§§ 32 and 33: Ta o> sJ91 ol ;J.x...be Olea aulsl (?.L\}J) AL\_,JJ)/L,

on8 o o5t o5l ens
34 I Only in Ra and Re (between §§ 32—3 and 21).

35t La, Ld, Maso; Lb, Ke marg., Na, Nd &) g% 2 Lc L\JI .,:,q,:a)ﬂ
3 Lb, Ld, Ma so; Va, Ve ¢liuS 3; La 25 95; Ta Uj
4 Na, Nd_)JML‘-UI 5 Ta (readJ.\J,u)J.l-La.\ L!"L’

36 1 Aa, Fa dwial 4, S
2 Gl L. 5B Aa (Lo) (sl <) 1.<>=..) u,J,; Y
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W | 2adgl ol 1 2 dudy ey gale dypy 571037
Sal p e ol 30y1 00,08t 00 O Sussl 5a

MJ‘JM}“S}'Q}&“}'Q}JJJ_}QMJQ s\..‘“.r}.u)/l_, 38

,_-,‘..ﬂ FORANT) ‘X’u by dwdp HJle iy iy g.aj.«ﬁv-@.)_,
al p axsl L1 20005l o dsl 3L gl aged T RIS

24wl g y@bjlw|doﬁ&5=&r}gf|wﬂ 39
3 azl Ol QAYsl ,aaiy Azl L:"JK-J- LYl = Gl oyl
ai

7'_5)3_9| ‘y_g.)ﬂﬁ}:ﬁ! u;,ls Ao yion 1Y y})lg LJ"’l" u,“fj )ﬂ 40
aJl e 423 |

37 1 Aa oS wpb", Ca n\l.cju

2 Va, Vb add 08

3 Aa, Fa omit gyl 33 a5l

+ Ca adds 438l & Oyl £ audyl PIUH Laws

s Fa, Fk, Fu, Fv, Gb, Gf gl O

¢ Fq (FE) add a8l 150 00 ¢)3akn (215 0305 G50 doguas
J.)uiod_ﬂ A3 g3 a3l
38 1 Va, Vb add (00

2 343l et Ra OWy95 J31; Pa, Ta Ol Obys; Rd (Sa) (s3) 4xy)s!
OXiyly (el

s adl ... O%,2Ts: Pb, Qb, Ra, Sa (Odzabo 51) (Okiyss o,500) O3,aT
Ao (dayy2) Ared
39 1 Ua adds Olud AUl L (sic)

2 Sa adds ‘_955
40 T Aa, Ca, Fa omit syl 35 (56

1Bau§'.,_.g[))|;CaJ:i§f...Ui-,\Oﬂ...Ja.w_,(...rJi_!...@ﬁ
Osl ... .

8268126 G
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Galsl Db b Ayl trlims anla 3o By ST
e azsl & 9) Trsadl dmy dwdsl ol Sagenlyy Aog apaadl Sl
55 1055l Colsl Jla limeg ¢ aomil 1955 5) Sadyl L8 ¢ 4l
2aaddl gy Dokl (Plad i Ay s r.)TA;.‘«.J/)g sS4
S Shuadsl 5 Gl KeiY) Plad by Jleadl (plad 25T
TisyS dudol AL G 2sS Al A9 aanl fdly aul
caxdl 00 S0l faudsl Gl Boyedl Gadsl Jla huwsteg ¢ axsl
o adl (A1 OXdsl S8 caléy) adl pa dxdl e 0N
IZ(u‘
3 gl U905t Rb agylia o5 505 545 Ra(Ro) o8 4e5 (3L) aaly
0._;_9.5\5_5\ ...;Lb k_-a_yj_ﬂ oy pﬁ/

4 EL:a-.. Aa\ja_.: Aa and most B, C, F, and K MSS. (_)-L‘_-UJ‘) ;L_-?U_pl; Ka
AJ')@JJ@U_,‘; Fj aZus

5 Ca ) <Jl; but Ba by 6 Lb so; La o3l

7 Aa, Ca, Fa omit 3 )| sy 8 Ba, Ca L’AH s Lb
- 10 Fa, Gd)'_,.'\'_,l Ls (35,5; Ba, Ca Ui Qol b L{aﬁ

It Aa o) ):.\/ | (copying mistake) 12 Ba, Ca )¢5/

41 ¢ Jokl ... S 19: D, E, F, G, H, K MSS. (parallel section between § 15
and §74) Joslsl ayp dianaS Saaull ganeS Gyl rﬂ:,
(Aohsl (Plad)

2 Lb, Le add )Xk 3556 Vsl (goman azubi (oj3)) axyjsl O
I8 (Lep2) o Aol odil; the same in the margin of Rb, Re, the latter add-
ing &y deal iliS a)gs 3 Aa, Faomit )5 | ... oolal +Lb

s Aa, Fa, Pb omit 4welsl . .. b, but add () £ OB or (Pb) sis
© awilsl; VMSS. add (a2 OB o0 OB o 5 i)l

6 Lb, Aa and most others so; La, Ld, Na¢ly ($3!; Ca j 5 <Ji; but Badly

7 Ba, Ca, Fa )5 S| 8 Gd dort yiiz akgeye

9 Ba, Ca omit 4wJgl UL oj_y,;-".” 10 Ba, Ca, Fa js

x Ba, Ca jsil by U.U|

12 Lb; Djikiya, p. 4, adds el 0950 Gaddl 935 conlowe Juy O3 15 iy

aadl il s
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audyl oolyj (25 392l A5 (Sl Oyl z<r.»T> Sl 142
Jadl azaly il OaES e VI gape OB 30k
oPlad din taw sl gel) D2l LEST (Ul A5 STl
el pas Jaas and Gal gly aun ceyd dddl
O e Jete s rogm cad B0 Auldyl plas STl
AV 2 SO o o 36 0,50 OS]
shasl AL a8 ypidyl jlael Wlgthe 30a adiadl pye aledd 4

JUEWAY
Jia :_,..\3_,.3 _)‘.:J'&‘ Andd I)_,\j;“)‘,] MJO)&S ‘5.3 Gﬁf‘ 43
M)AUS delae abl €5 Ssiliy glsl ‘pe-:« Ny Js!
Hlsl Job adpe alms 50 Ayl
D Tl dudsy ot odul)l (6557 Ly odiml alms ST1 44
3pee dusadsy 305 Sils ot cus bs Jloyls 2 56wl
laezmnl dbl acd g u;—o

42 1 Only in Ke marg. and in Ta (after § 58); shorter versions in Va marg. and
Ve marg.; text according to Ke marg.

2 Ta 3 Va marg., Vc marg. Q-L-wtlloa
4 Va marg., Vc marg. n\«.lg.)
$ Va marg., Vc marg. Os2ul Jsis

43 1 Lbso; La jAdu)s * Lb, Ld, Ma, Ub wg%s (Oda2 ) Glu
3_,_,’)_3| JJ_B: Lb JJJ3| M_))JJ\ dg\i; Pb aJsl ‘_5):- A“))J}l d.gU; Sa
&Y 4y '

In the margin of Lb, Rb, Rc ¢jAiks jdig oiye (Lb il glad j87)
(Re &by "“'M‘Krﬂ PEUR P URE WY ER TP
44t Lcso; La 42'-"-.-” ‘Pb,Rqu._,JJU

3 dﬁ;b: Lb and most others so; La d:;JU‘_,; Oa (SJ-'H c»b.?

¢ Le (Ld) (4] odendy) Joadl pon dlond s

In t]:_xe margin of Lb, Rb, Rc (in Lc erroneously twice in the text of § 43)
8 ) 6(5903) aumsl™ )Y s deys (3 e Linyd e ol (i)
2990 st deahyol ol & oy g )i e duss
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4593 2nl g e iyl Tle by Aligl (6,2 axuaS” 5 ST1 45
JU baugzay ¢ azdl joS51 4nsadl dey augslsl 8 3a,igs
Saddl oo agdl S M1 Ay plsl oy ¢ aomil jgn duny sl

il 2555 iNesl 5 Lidke didua’ , odlysluly 46

ded sl Ll Hgadl) Kees (26 sl o2 plle

sl Bre A i e sy plle oliah Gledsl 40l £odlla

O dw cay ¥ G Gl Che cdaS Jol Gl

Slexudy

2ol Kyl g s Alded Jai dmd p eddugng

Ao STl oy e slisly (215 Gl Gushil mame el

25 Wl & 351

ATJ_,)_,l Al clc'-l Selyg asl u,uLL gw}_\ u:.fﬁ )5/‘ 147
adl oz a2l anlel o 5l dmy audl g e
JsK r)y & s 2awsll u.:—l.gl 2eilys U_J_,S 99! J.‘»/I
Wl e bl o ol Ko b
45 1 Pb adds 4| (3lxig; Kc adds alilby
3 Aa oIl lal awysl (Kraelitz erroneously emends and reads okl
‘bejahrt’, which is also found in several later MSS.); Fq JL«LU _5.”_)5 k_JJJ‘
u_,J )91 (baslu is a synonym of yaralu ‘wounded’: see Tarama Sozhigi, 1. 80.)
3 Ub 4w) 595 (see also below, n. 6.) .
4 Aa, Ca, Fa, Gd omit p3»J| du, but add (&15 4l (Ca js <) el
rJa Au).l U._,f AJODLU

’Bn,Carﬁ\gJ_,J\ UJ'”_S}?-
¢ Cf. the kaniannames of Malatya (Bagbakanlik Argivi, Tapu Defteri 408,

f. 3a78) and Divrigi (Tuncer, Toprak Hukuku, 248) )5 (3! du)sied aKZes
023 Gemb 2ly Gular (2) pabs g 2me (608 O3day > ]
46 * Only in Kb (after § 76) and Kc marg.; text according to Kc. B

3 Kb aije 3NN 3 Kb 4+ Kb <yl 5 Read 4wl
47 * Only in Ra, Rb, Rc, Rd, Re (before or after § 48); text according to Ra.

2 Rb, Rc dwesw; Rd dayo} oS



THE OTTOMAN CRIMINAL CODE 69

S S sl Gnyls Ay e s 25 L ST 48
Hoy335 e 2aeNS

Ok gl 35 Koo 4l Gl b 28l Qgyly ads ST
a3l Ol duyslsl LB Al e agl W al E) o
JOIR

O awl Gole 351 2Ly w0y Hys” 0L 2o 49
510355 e Gl 4adsd dunl 53 3le 51 ¢ Jaus

rbad iz 583 by OjsS didS » alaad (25 5 51 50
awalsl 03 Plal by Jawadl plad ST canidl pa Jlud)
iy ¢ 4zl jg duyslyl JUH bustag cadl ja (ol dusll (28

Sadl oy *andl G5 by dzdl A Ay sl

48 1 Rc 4wyl 4wl Gy
3 Qe 4xfVyi 345l . .. 4xdeF; Va, VD au U8
3 Taadds (35 Ly 4 Lc
5 Na, Nd add ()50 OUU- sz
$ Va (Ta) ool Ljady ol jjend (50 Cptdl by 4y
JHdLAN d3eus adl oy (Ta poly> LUy
49 * Sa (exceptionally) J ) 93
3 Sa, Sb (after § 48 (1)) iods| G’J:u r.ﬂ alal G Ayl C.Lo T
3 Fa adds U.J.il’u
4 Ja, Te 4y N 4f J...l:..,
5 Ja (only in regard to yan kesen) Jo| _,,_.QAJ’Z“L_.« dugl S
50 1 Aa, Ca, Fa, Gd omit ,5 | ... 2lal

2 Ag, Ca, Fa, Gd omit d4wotol . .. b3 3 Aa slila 3l
4+ Ba, Ca 439l r)ﬁ_ Lot AL s Aa adds awdsl L@ culé
il 51

s In the margin of Lb oki| ¢ jdiwbe (J5i G iVl (oris diulow o) 3} (956
G opdig o Al
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ds (sx 20de by duslsl g3l 10205 ©lypS e g 51 51
5421 4r_):. Olnl.uu il M)j.‘_" Jbl.p 30“@_&

daidl At jBgy oy Sl B lpwe S NE gl L 571 52

Hiadss ol Juil e dip 6 Fpiislb Op5l 51 53
25 Some 4 A3 dul (63 20850 Tl &I S L
Syl 30k hdses ST cadl g il Saalil (ST Sl

Padl oy il 800 Tyl Todgd an

5 sl HpiW) iy by A dteaS” A5 4 571 54
A el (51 Saual p3e3 ¢ adl oo domdl Ly dalél gl Ayl do a3
adl o il

51 1 Ra, Rb add Ouelien b 3 Read Oddas
3 Odzwdigll ... Lg: Ra Odagyla 392y Oasi 571
4 Read (o>, as in Ld.
* Rb, Re 4Jl ¢, ivai . .. Oaes Uil ead) opind .. L 030,85
52 1 Ph oe; Kby 53
53'6"’"‘5'-‘“" Qs : Lb 5y ee; Ra Ciyae Sul
1 syl d: Na Jawdl o (90,05 RA Ja )25 935 Sa, Sb Jaudl 4575
3 Sa, Sb 01y 345es; Qa, Qb 033 Jo! 4 Lb &b Sl
s Qa, Qb 9yl &
¢ aalél (§1: Lb (Ke marg.) 422l Clé\
7 Od, Rb 3
8 Odﬁrjf-_‘;Phgstg QX sl ¢l
» In the margin of Lb, Rb, Re j3 /&S (e2k)) s
54 1b z Ra, Ua, Ke marg. &Y_,‘;Pc(?)eé)_:_ J?Y_ﬂ; Sa yslsl
3 Kf, Ra, Sa o3
‘Ra‘“)-’KrJy Kf Ja U}Kr)YJaju A_,a.b Aa.u_,..\a\ ""A‘_,.‘-.r_),\
MJ_,-J_,‘ Vad.«.b}‘.\a&ﬁli}d»\lhhdjf‘
' Ra @‘)JKrJY,Kf(Va) FWPUITY
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by (fegd dijm by 20cegd U ddiunS 5 atweS o 155
Ly 3)ly asle= Ly o3yl *aigh <lidhd 54aliy (sin 30505
O 25l 63l ads by sl (SRl by G5By (S
cadgl iz lubl slad cwgd dlul g s Gilligw g0
s el el OddunS” O 352 dwjuatyl Ul ST
o) 2505 50 Al aodl L1 Aj g Hgiaea O sl
Ay tanS” OUg) 3Ll cngd 31 IV g il kil i)

* oy 351 (e

;';".A._ﬂ J,_\J',v.: u,pli Md\l.\_‘}.« olek” C}J&-JU oJa'.T W._.fﬁ 156
adl 4zl aalel

Zodsl gl sl el BB ALl leligeysy T LS » ST 57
POy AR R (P )53 2

p2 ol 0N e Ko lausl il eaisb Jo3 ST 58
Al

55 * Only in Oa, Ob, Oc (at end of § 116); text according to Ob.

2 Oa s0; Ob Cwgd

3 Oa, Oc so; Ob O

.4 Oa, Oc so; Ob 4—'-1)5.5‘

5 Shorter version: Ta (near end of second chapter), Ke marg. y ; ly
2 a2l BT Cunhl p3as (56 aik) Ol 4uSt Qg AeaS 5 At
adl e al
56 * Only in Ub (between § 37 and § 38).

57  Ra s deslygyl 571

2 oyl ,agld: SbJJGJ»._\‘ oK1 (sic) oyt

3 Entire section: Db (Da) 33 lals) &lsyse OVl (e rv:’.b SIS
Glsl et Jogty aSCal Yly ¢ alnS” Gy (sl oxee Al
58 T Rb JaudSs de Sl 571



\
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o 4l b 2y 08 ! Al aygsS” 557 5 71y 159
aJl o> dou|  asly GLF—‘ sl 5ed

dxp il e il 252l ] 200l Jl ST 160
3l pya ddl jas okl s 5]

: R
b Glie 40y oy Gy a5 22 0L )
oy ks

S 2l Odie 50 @pddl dny Tawaml o2 A5 5 ST 61

ol RS L’,;U LW | o e liy dulp s QLJ.MJ.S/I 62

25 daen| ai Ll A 3ol dly odiome jos drwed S| 763

59 * Only in Ra, Rb, Re, Re (after § 58), Rd (after § 51); text according to Ra.

* Rb, Re &5)3¢ deval asdly 51, R 35) 5 (sic) gl (257 5 51y
60 * Only in Ra, Rb, Rc, Rd, Re (after § 59); text according to Ra.

2z Rd uﬂf B Ji/ 19 .
3 In the margin of Rb, Rc j4is 3438 53 p2as CJ—i | (referring also to
§597)

Heading: * Pa, Sa, Ta (dwhwdl ‘_;) Cawlo Ol O; many F MSS. omit
) <awliwy, having a separate chapter IV under the heading ua'mlg-w S e
Al 0Ly (el

61 © Aa adds 4yl sd,ad by 445 2 Aa oyl 3 (AU

3 Sa, Sb 4:.3[; CLC-' u_,K
62 1 Ta auilp wsS b Wlyd 29aly
63 * Only in Ra, Rb, Rc, Re (after § 62); text according to Ra,

3 In the margin of Rb, Rc jNs &l jo,%e0 &ri ! (in Re this note
may refer to § 62.)
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2% 26 2 ,e gl syl by Gab Ly BB At 5 ST 64
Al ezl taa il (Sl sl

St el aie Al (G by s by Ol ST 65
34l e axdl p acsly CLé‘ Gkl juyed u,}:ls FOATY

ST et)aus I 3ad gl o Ly 2ekaly 1 bGs) ol 51 66
Sadl o ol 505 | Al JimeS”

64 1 Aa, Ba, Ca, Fa 238l L jB 51 Kf &5 0p9 235yl L (556 51
2 Va, Vb add 4wy Mgl agysl 2asbis
-‘s Va, Vb add a3l dni9; Ka adds el a9 (325509 ‘&”U Y
Yis o)\F@.;'J..T
+ 4alel $o!: Fd, Sa, Sb il £&1 185 Ba, Ca 4alél oy
65 1 Ke marg. LﬁJ
2 Pc aylal; Pb, Ta aylus
3 Aa(Kd, Ke marg.) (Ba, Ca O3!) e O3l p > 4cd 891 Olsi by O 571
aJ! 4il; Pb, Ph, Qa, Sa add JawS Il audyl e aylal (45,0 ,5 |y
(Ph 4l day o aeil 550 19) Jacadl o>
66 1 Lb
2 Pb, Ta ¢kil b 095 b; Ub ¢l
3 Aa, Ba, Ca, Fa, Gd, Kd 4w €5l &l 571
4 Pb, Qa, Qc J-’BJ\:\‘ (Cliw) o.,l.,a A«J;é-ﬂ (end of section)
5 Ba, Ca j ]
$Ta pa 5 dla 03,8 (j Ol (G o) O del J5as”
Aoil o dudsl Sadl asis £6 Sl cadl
Aa (Ba, Ca) (additional section) (Jluasd ) JlawS™ ool awd 5l oiee ST
(AN pm 4R (255 a3l (Al aadl (Cajp o) da ol 2
b oK) 3551 b G5 ausll 58 canl (G551) (A1 Al JUEH sl ¢ adl
b axsl (L2 Qs
" In the margin of Pd @la'. Ly edle e ¢yl 1 0345 o (read j e ?) O37es dlho
sl &Soaoﬁf« O,
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Ayl oS ol *ad 20l Bl g Hleas Lg Tl ST1 67

2 ausl Zll L) adl e dodl p aalel Sl syl e S0
S(adl axl

2)auSl Ay 4yl (Slhiy QLU by FOdcgd $isS™ 5 5| 68
@)Q_ Oy ol (3,5 OAne *auyel sl r)y ek U Lo
641 e d.?é‘ "’C)_" O.))_-_jj_, 43‘;5’

SEiysisl dol 323 pym dudysil Jdei sy Oy 571 169
2Ll azad Gt ¢ IV

S ST sy 2l 1 28T Al gl Taes 05V 51 70
Shay sl 03V SOlly tandl o ol a5 (U Al g
7Hoy ) (sl

67 1 Lb so; Ga J««_-r; Bb, La (i>is:; Fp Glxi; Pb, Pc, Sa combine this
section with § 71.

3 Ga A (cf. §73) 3 Aa, Fa, Ga, Ka omit Il Ly

+ Lb so; La)“«Jf:-J‘

s Lb; Aa (Fb) “é}‘,rr adl p asl w2l o9l 35a5; Ff (Fq) add 40ai o
J')LSJL? @‘) o) 2 Leoe )
68 1 Lc, Pb, Sa OMwsd; Kf adds 04l = b

2 Aa and most B, C, F, G, H, K MSS. (yusad by ;ylily oS, 571
dud 231 (An (mundly) (edind) Gl (FD (Fo) Gusal ((rassd)

P Ta S o Leps; RE dlanS” L1 L )

+ Aa and many B, C, F, G, K MSS. omit 4wl . . . le 35

' Ba, Ca oy ... Ol . oK Fd (M 00,y j 5 OO

¢ Va (Fc, Fd, Fdd) o+,5Q 03,08 « M Odaug ()93 Odié oy il d3ed
Aty Dyl
69 ' Only in Ke marg.

2 Aa (p. 23) Y4l Ozl &K ol S0l aud 25l Ouala
70 1 Uc ©ud; Pd dudy Jud 3 Leso; La S |

3 Lc so; La 4wlsl; Na, 0d (¥sl) G5z (L) 51 (Yaly 5!

4+ Ma, Pc, Ph, Ub 4! s Rd Oless Loy Pb daonsl

§ Va, Vb 4y alyl 5,0 ¢ dzedl 7 Pb Jeded sl yaa;y
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Haadgl 03V Ay s ddp2gl w55 o fily Ty ady STI 7L
| RSO TR T S VTR
Coype by Oxlesl GBI IGE Ly) Odeabily Oamll (el ST 72
U Tl il OREISF 3155 Ly OATyes 1 Ly X0
Sadl o agl sl 4ol el Sases

adl Toplul a5 5 dlaad Ly dugl azds &5 5 5173
W o dgdl sl Lol Qasl p5e5 Koo

'l ONesly Ikl aylay Jois SUe0l el S35 74
Yol all Wi axis 26 59 G5 aly Glal OB 23105
3 Jods| oo
71 * Ma, Ub Glbms; Lb Gl Glaei; Kf, Od, Pc add 5w by
2 Le so; Lb (3%se8l; La, Pc 3edsl

1 aalél 50!: Lb, Qa axsl Glé\
4 Pb, Pc, Sa combine this section with § 67.

72 t Aa, Ba, Fa omit Ul.. .. OAully s 1b

3 Fb, Fc, Fdd, Ke, Va add (353 <wwlw; in the margin of Va (S04 Cwlow
93 ol ey

4 Ba, Ca CLC-‘ gl

* In the margin of Rb, Rc 4uys§ p)¥ g% »\; in the margin of FI
Qs> deapny ()N lony cpes 401 Jpél
73 t Pb (Sa) (yudied ()
74 1 Lb, Ma, Pc, Rd <39!

3 Pb debS sll; Qa, Qb (kS 03,44; Na, Nd 435 ]

1)0-19_‘ g_alqa: Lb JJO-L_)‘ Lo VW o Ola; Ia, Ja ‘)o-&g' ;.-L.a Aol
Ea, Fa, Gd JLo!

Whole section: Db (Da) ( sk el (sl 13,01y dil)yel ,ouly
Gae! S JaaS Olal OFDy (dlsh) <lilal Galysenly . . . Yal S5
Aol danl fLalsl polas (Mgt (1) .. 29 o2ly



76 THE OTTOMAN CRIMINAL CODE
'CI.‘» &l ekl dlliajay 1Yl all ks Weliyygy 75
3)JoJu_‘

26y pus gl Jadgs Taudsl r.sT okioms| sy rAT &l e 76
39 Aokl e oy (s HDh Al g ST Jopl |
gy & odul _\,b\ 0L, bas Ol el (2 a s K)o
sadyl oo dleogs duyslel j3bs

ol 20K by 2audsl 23T sdiml XgySTs alms ST 77
Basdl adsl kel (sl ediulyl 8655 Sby dudyl Acnlus

oyl g (8 gus
ol Pt (£39 Jekl [l Al Hly JareaS gt
12 Joydy | pnemiad A ‘5_,)/3 fdloes (o) daal (s r..g:..‘).\/|

758 1 Until here omitted in almost all other MSS. ' .
zFa,‘Lb,Ld,Madbo-\._\thiUJ‘,.ﬁ Ol 3 K.fJJaJ_" Lty axdi

76 * Vb 4wyl J53; Lo 4wdgl (3)9u,2 odizml; Da, Db add 4wl 2U.s
2 Fa glys; Ja o )il 3 Lb + Kb (Eb, Od) O les OL,i
s adel . L’:'..\J:Db))‘\qo XYY
77 1 Vaadds SLwOlyE 252 b 2 Va adgy Jgio odizm |
s Fb, Fd, Gd $|,~0UK; Ta OE>
+ Fb, Fd&)la.&m‘._\_,db&w 5 Lb so; La Js!

¢ Fa, Rd 15_93/)-,\; Da, Db LS)J/CUJJ_,, Ka‘_}pu-b gs_,)/d' ‘5;}'\
55 9l o @ 7 Lb Gnl~

® Lcso; La A...Jl Pa k! Exs a-\:-J‘ ® Ea, Fa, Kc add Jo)lis

10 Pb, Pf (reasd vh‘)-‘w-rj*ﬂb i | 5adss STls (g lg

1 Lc

13 Sa (Sb, Rd) 4 oes 6653 denl (s 352h duugyly STy ¢ Joks| 2uzis
Hoal Jor 0155 K1 auyglsl (3)ls) ami b Joksh 2

Many E, F G, I, K MSS. omit subsection (2); Ff, Fp, Ka have instead
(a2 2) (el 2) 3 (dl J3eds) andsl (R (ol <u’ alys)
(JaSa) Johe

In the margin of Lb (Rb, Rc: referring to § 7817) ale & (_,J,,;u-éfi ol
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auwdegl QU Habl amS) $olS 5g8 Todky )5 (5e5 S| 78
el A sl6sS Awredsr Vs ¢ Joule andl alysST (Gaws
? oy 9|

AV gl ol ars Az Jol 24wl (5598 okisl eligS op S g 179
Hosl Aol acsl axd ey C_,w O8I ¢ Joyglday € 4355 atul gl

el s sl b Gyles audal OFS kil f5l 180
Ly Okiwssd STl Slslle Gl el (jes dwwdd]
Greid dly Obul dudjy ol L audal () Odemy
Sroi skl R GhYsl we audp Ll o]

Aoyl

| sl daSly 3ep o5 S OMp A5 51 81

a8 oyl yrie 5,880 ar O o ksl (el 5l9) Ayl panis
S98 e duuy jladsl <eb S5 eat $E9) 80! @29) 4wy sl
5 Wdsl rjy s Al
78 1 Pe odiudl)y! 2 Lb

3 Da, Db o5 4wdysél Gylsb Lyl 0L oialyl 655 () 9
AVl s 255y Joysin §)gunt okl ©lddgs duaddy $o51

In Rb, Rc same marginal note as in Lb to § 77.

79 * Only in Ta (near end of second chapter) and Ke marg. ; text according to

Ta.
2 Ke marg. A.«Jl,)_ Aa.J)\

80 T Only in Rd (between § 77 and § 81).

2 Or corruption of bacasindan (cf. DPC, § 34 (3))?
81 1 Lb so; Aa omits 4b| olb; Ub 4)y9); Pb jswdzil; Ph > 035045
4byl; in most MSS. these words follow 03/)55/

2 Aa ,i5a3 0309l Al 3 Ba, Ca §|

4 Fa, Fe add l)_}_}‘))h.«-o a9 al U“‘"’ d.L'..oﬁ Oladces =2 UJ)J)K



78 THE OTTOMAN CRIMINAL CODE
Ol awdy 24 3,60l onigl Ly oadl Teliss™ , 57| 82
$odgl Al Al gt el el ¢ Joyilpy (Slo Sdan ]
OEMe odily 353by el el 40 008 e &5 S
oy | @wldl
ST cadyl i G5 coptll S5 457 eyl blzal e34mKal Ll
9 03 dul jalsl 0damSsl
Ayl AL duy ] LT e Mg ekily Ll

oJC.qq‘ gglﬂub)K ’L«J}‘ élqa A o@| Lsiﬂub)K J3/| 83
2oy gy o5Vl

2 OVl Jaeas” ade ey ol e haOb)K 38 84
lt\.L_.“) ru 0_);)-0\70‘-;@:\’)‘ Ego” zgl.;wl Sidtas” Idf_l;ﬁ CL..p

S 09 yed Hiagal) (Fued %, Saidl
6).501‘..:5/ PJL-«‘ o Y dnS B oqua-;.o/.l.‘a_' g2y o ).5/|

82 Lbso; La &5 2 Da, Db 4lsb 3 Db, Ib, Sa 4wy pl
¢ Da, Db, Fa jeJg
* Db (Da) (s} jsurs) )3) s (3305 ) Al (AT wem
$ Ub wlp dble 455 7 Ja, Ub o)
% Lb and most other MSS. so; La jJos!
® Lb, Le (Ma, Rd, Ud) (alsl) j5lsl jda (9) r° instead: Ea, Fe, Gd
(Da, Db) 4sedysee (g“‘.’“) wless
831 Oa dud i el ad
2 Kf adds Jou | f"l""" FW-t) cadeS sl U)J)JJL
84 1 Ea, Fa (JL!_,J o.LI‘ Ub_,K ua\.o)J L.JJL:J aals ‘S‘J‘.«OL\)K CL:.p o
g_.v_,.\g“,l.“.i:a’ O
* Es, Fa oluly &)
3 Ea, Fa SLuOW)E 0,50 045 W51 (il s poias phdel giy ATw
4+ Lb s Ea, Fa, Ja 03800 (‘_5313.) sl
6 332 malul: Ba, Fa d,891 aaluls o),
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Sdusl j 9 e 30Adis @ujﬂol.,)K;\ Tandyl Jas dwnyd
10 Joy gl Cpmamiad K1 ppiend dyld O™

iy 030,5b g dd! 200l sty Oseyib sluirlyk S| 85
) E9V Cals G oyl 3R gTsh GVl eates
Podal ol aralo Hale 18) gy Mg 4 obaly

Jsds) QST ayl junt OVl 030, il (Yl 039201 571 86
Gsish 25 SVl adiy 3Vl 03s il duysilsl 2em 55 Kgals!
agleds ST ogdy Gaus foshl il Aies deys
& {s. odi e g1 OVl sdkizmy| alos dunl odiom | aloes (51,uOLyE

§dodal Lal (3D (&5 0381 mOl)E dvun|

7 didyl s Ea, Fa, Ja (5edsl) 4nedsl o

8 Lbso; La ‘pdeiliss sLuOlyE

® Ea, Fa, Ja, Kf add _guius () 5lun) il OUgi oy uOlyE S Jy!
4Siyr OdmbeOl (Alsl gome (Loadil (A5) (&2) audliyl
Qo) Sl jpad) Gl (5108

10 Fb)yj—\f.? o=l X5l Fdd adds e @._\[,uQLUK&JJé_,\ 1)
299!

In the margin of Rb, Rc oSwallillel cull ale, s ((§94557) (referring to
§8s0)
85t Pb u_,.ﬁy_,.lp, Va dliealgd

2 Lc adds gﬁaﬁﬂﬂ_ﬂ el ey J_,-\f (see § 84, n. 10)

3 Ea, Fa Judgd

4 Lb adds o)f-.a-?-\'s'ﬂﬂ <0 ale 5 (see above, n. 2) 5 Lb

§ Whole section: Db (Da) (,ked) JluS 95 dudsd (OlyE7) ey wly6 9
Ay dmullyl JLdl o Jais
86 1 Lb ZSao;aq-'\';Kfr'.qi;]aOB

3 Fa, Va Odal< (OY_,| 03) 9,201

+ Fa adds okl Ladgds .

5 Lb 6§ Ja dippdd ey s dydloes ol deyl odiom |
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w555 Gasyl oo Ty slol Odedis b ol S5 5| 87
Lol s
WA duyolol alby =yl () gy dl.w\..MJ/J.\ Al g..é_)s;l 88
s o Jol Ge Jol oy com ade Jal TS OVl
s CES AVl o ogras &:53 2apl Vsl Goean ad bl
oS 40peay il il clins) el btk g 26y ol
709 | sl o3 3 Su.c")-U_ﬂ
awpl eV (A3 ey Ayl i3l 03425i) jgu,s S| 89
Y ol Gl 0y55 Az gme ¢ Vol Lo (51,51 &Ll
Nyl drnS Jol dund el o T diueS  jaus ST 90
Saatlyl S fas Agjgn Hguns Yl ¢ 3ol dSal A gty

87 ' Ea, Fa add 4udsl (o azulw
2 Da, Db Vsl o5 b jaus b dnl joll
88 1 Lbugyls & 4516 4wy olsl; Fb (Ke) 46> (20 ¢ Josdal 4y 506 auyy ol
(g__a_,J._\\r,:LJAEJc Jol &yss Jsl u,éli_p) 2 Le Jodul Lo
"3 Fb (Fdd, Ke) Og56 (&3 azubew OVl )Y Upe ag 5 0 ily 1 coy!
et iy a6
L STVTE | BT WS . REPIeCT) J.:;JS Sl (Sl g0
s Fb, Ke, Nd, Ub ($951) (s ksl 6 Le
7 Whole section: Db (Da) _9-’&5/ Loy | )ﬂ)‘)‘“wg;ui’“f; i“.ﬁ":“‘r 2 E’)‘;
0935 Kapp B dxtass (Mlcwbe) LUGHE )55 00 cada O3 (50)
o,wa.ﬂ ._,....,L_..,
89 'Da (Db) axd SN0 H131 cans S bl o6 &lsl 151 edanSal
(2231 35519 Joy
' 90 * Qa adds s34 ; Fa, Fb, Kb, Ke ( &3u)s) cskish jou,s 51y
Oazesl A..«....r); (@\J d_9| oM 51 e d..uLw) Galsl (el IUL"'
e ) Aigd: Rb, Ub Pg..a OM3); Le, Pb r*@*‘ oXigy; Fb (Fdd, Ke) !
Pg..._, Godl (Hgd) ekl oils)
3 Ra, Rb j¢lsl G,e omgns 4wy!; in the margin of Rb, Reydalon 45,s
4 Fa &j4u,s 352 s Lb, Sa, Ub slezsl; Fa asSal aly) su
§ Many F and other MSS. add (Oszielsl) (Ged3! algay 50 andi o
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b awy ol Ton Ol 3l plug ulily bl ‘_g‘..ff 5191
Aoyl abol awy| ai C_J.u

ol ol u;.b duwsd 13) 453 Al i‘ﬁT ‘\M—rﬁ Jﬁ/\ 92
S Apned  p taudsl col dle s dadl olud Xelis sl
ol Siart Akl 2y

6 Josl e ol el Al 5.-\,.:3;|

ity alyl Glay 'Sza SALE s o lilly awdgl 03,0459 193
o Sl Lia Z‘Ja-.» dj‘ Al u«d}‘ UKJ Joe By ¢ oyl
o_)_}u 4(0).«.L> 3|.JJ.G.M MLM u_%».Jw-\a. FUINES dqﬁ‘ d_,l Ay

q1 . A okl (63 ) q @) Ml A lay s )yl aa sy plle Slish
(Fa oi335b (9 clivedsdll (63 4L C“: 42u) Kb, Kd marg., Va, Vb(?), Ve
T 63 ,ed yq @) (Fimarg. qy0 & |5 yo @) (F1 4L C‘S A odadl| (83)
{(Ka 97 v & odndll

In the margin of Va, Vb, Vc «t (Vb qye) qac °)§¢ ‘.J-'G%‘.)U_}é
Gyl edigesas g dbl (e edial culew gy Aty Ll Sl
LQJJJJrgé_Q-U_ﬂ b_,l_g
91 1 Da (Db) ¢339 ool Ly aldi 3 (bl bl
92 1 Fd 39! alpmaé 4ueS 3; many F MSS., Ja (Da, Db) 03,0555 9 03,) 45
Sol ()ug )UK)) o)).bl l..JyJ| 2 Le

3 Lb so; La dwd u).\.,u\_p oV ol awsd; RE oaldly Jaliel ,lug Jol; Fb
Cyhd9d9d sily 9l alyiad M_)g 03 )l e ob)h_).r_g 03] 8
adsl G~ 5 hbaels AL 4 Gl

4 Lc and many D, E, F MSS. wsedsl; Db <l Le,d Ol o5l Jf
Agu_sl

5 Fdd (Ke) w2 6 Jodsl Clo: Fa Jliol; Ta adds 4wysls! alyl sgw
Aoy ge Ol (read Loy guu: see § 95)

93 1 Only in Fb, Fc, Fd, Fdd, Ke, and V MSS. (after § 92); text according to
Fb.

2 Va, Vb gdloes; Fd, Vd (& s

3 Read 2,4 (cf. H. W. Duda, Die Sprache der Qyrq Vezir-Erzdhlungen,
i, Leipzig, 1930, p. 40) + Ke

8258126 H
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Ses Qsdy @l dig 51 audyy Hlsh abily araas” 571 94

iy bl ST S5y Audyy At Asslied Ly audl S

daryslgl JUH Loy ¢ ol 3055 Ay plyl (o8 duaifle Ayl (50
adl o ol SOl duyslal iy ¢ damil 4 )5S

430y g 301 ool Gl za}LaL:\.?_g 195

ol gaSTy R ey 2olael Odaill Olkg 196
55 ehalyin 15 s AT dhm YT eyl iy
e 3 KT (S0 Oder 8 Vsl oyl ol sad Aol
O Goylis gysm Ol 63l Jal Jsis dsl sk GVl
Ol dhdysn Oal A3 aypie LiSlh uialsl oadd

JES-~iry

94 1 Maﬂ}.l: 05

2 Lo so; La (Lb) (Awbl) da ng;.sj
"3 Aaand many F, G, K MSS. }s5!; Ba, Ca _Zm Os!

4 Ba, Ca Ol

$ Ba, Ca o
95 ! Found here in many L, M, N, U MSS.; in most F, K MSS. after § 92.

2 Lb so;Lao)LJﬁ; Da and many F, K, M, V MSS. G,KQ/&_,; Fx adds
S s Db oK ($u; Ff, Fq o)l alyy (Ff adds above the line
Halda 2 (sic))

1 Fj ONals O3 ,84; Fr 0asdas

¢ Joypr OAl: Db & el §2 Gl 42l ksl 457 alat o
9 sl oyl (read 29Uk pued) L lilady gur ¢ Joy G oy guw O3l
Adedl Jolud okl g2 ool ot dnyle

CE, in ihtisab kanimu, N, 418 Jawiys udil plis odzm| 549 Ba
(£ 708) leos¥ 03,85 Joy g 05,68 Sldans
96 T Only in V MSS. (after § 95); text according to Vb.

2 Vaso; Vb A—‘L;j
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oy polo SEle )y Gk OWn ekily ST1 197
Sawpy OMl o0 (A3 awile ST ctoy] Bin Jopg 3ay 50
S ezl o2

Ayl ity cliopy o 259579 oyl @algs ON T L)) 98
el el e (6y) deldy (30K Qi fia- oyl Joe
Gl Qi F’a s OVl ol s 693 ¢ ol
4Joysl Liws adl

SIS gl G5l hiainS” U oy S a3
7% Qi r{au awl K5 sk

s<;,!aKumr<~zwy T bl N 0l idianS™ 3 5 15) 99
Jedsl (2re A o)ty olel ally ol Al ,_,LDM;‘

97 * In most MSS. immediately after § 94. 2 Aa omits.

3 Ra, Rb, Rc 4=l

vehl L 4 56 Aa (Fb) (951 Lis) adlin ?B; Ka adsdyas 50
wip o9 4Ll s Fo, Gd, Ka 453l mls 050

6 Aa, Ca, Fa (Ba, Fc, Gd) add Ys! alu! awsl & Cﬂﬂ
98 1 Lb, Lc so; Lajfl 2 Lb, Lcso; Laeyp sy

3 Ba (f. 708, in ihtisab kaninu; cf. Nuui, 409) edid o6 &5 <lilLl Jus
A O Ay LS s Vsl a8

+ In the margin of Lb, Rb, Rc j-Ns (1eil8 53 ,0es C‘Mf‘

s Lb, Ld so; La ¢lis; 9 rﬁs_} oyng s 9599

6 In the margin of Lb, Rb, Rc jdSsm ds3ld 5> o, g o
(Lb Jamn! axuldsl al jlalon ap,e)

7 Ke marg., Va,Vbaden“ Ao g adla
99 1 Oa wlwl dbjh Ra oLl u)ks Ke marg. u,.” UW Sa axil 4§

z Ra, Rb, Rc add <5kl e L;.s»

3 Lb, Lc; Ke marg. adds 43! o> 055 4dla; Ra adds 4y Clél
al 3 43l; in the margin of Rb, Rc Jds| eyl yal jdaloes 45,0
(or referring to § 98 (2)7) .

4+ Oa, Ob skl 555 audsl (albe) ol abl Geddgy aXu dus!

39l el >>; Va, Vb A | u,.\l,o A drwnS OYsl el
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O Soms 28hiaznS” Ok 1A gl plas ke (229 100
‘ .

F’u gl o) LS)S. 6; 24\17“ dia'-a ILS_SUU—.‘ 9 ‘101
42| dodsl p aalel (ST Jedsl el
o n 3 Ry

Al dady Hieh! 285 Gulel Caly Gl dneasy 1102

sl o

2 Japay | 03y 103, Qs sl o kil s, Alilasy 103

100 * Ra CK.? 95 ; Pb marg., Pe (Va) CKS (Qys) 4y ()

2 Ra #9halils; Pe dhalay! (read <lLLil)

'Jb{{...rfau; Ra Jud ol (92! culia; Pe adds gy juyad
o&a!; Rb (Re, Re, Va, Vb) add Ol KJ, cad L axdl y aal CL"’L’
(Va, Vb A.a_,J.:| d|_,u ‘!-.J Kl u_,J_,J U"L“ Q.Ml) u_,b (Ref\ J..\..«.....nb)
_bJLbl )ul.o (Va, Vb aal ‘LL\")JJ) absg ()a.h_‘ dlgy @J KV awgasl
adl oo azmdl p aalel (Sl sl O e
101 * Pb & a5 jli; Rb awdyl jlany awn! 4,5 5L aby) Aaiy

: Pb, Sa Alzeas 2 Kf adds dwiyeld agu)] Aoy

+ Cf. iptisab kaninu, Ka (f. 28b), Pb (. 22a), Nuri (409) N jLs <ol
Gl o™ O Jim Fau_, Aoyl M’ wsb OJ)J_jLu'U; :JJeJ‘,f- albelsy
Aeksl; Ba (£ 70a) i Q..\...LJ aloes Sbeld jld s 8l ailedijlaiy
4K Ol e

In the margin of Rb, Rc (or referring to § 102?) jAiss (3930 5 pims Cfi ™
102 * Onlyin R and V MSS., Sa (after § 1o1); text according to Ra.

2 Va, Vb 45 yde N (23 o)l dneas; Sa S5 Gloly dreay

» dalel ol Re, Sa axsly gl

+ Cf. ihtisab kaninu, Ba (f. 70a), Ka (f. 28b) Oleish )_" ol Olasys
(Jodki! 52855 5) 4 Odin (57 (5,5 At iy gy SlienS”
103 * UAJg Qsl: Ph, Qc UJJD_:-_\ 2 U_B‘ Ba (f. 70a, in thtis@b kanunu)fby-\le))
0451 sl i

2 Pe adds joul > (ol ; Phadds jal| axdl Oszml = by Odizm » Oyl

Honsdl ds S s
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et Lwat gl él,o JL‘ bl » k,aj-\g' Lyjl“" g-;.s_, 104
R SE Oyl 9 Sak OdEa F:u Sl arwasS” OVl

ey aJi ZO«JJ.«J g')))_'..( IAJLL.,_,JJ A2 4:.,,....5’)9 )ﬂ, 105
Al e dxdl n axlel STl

1SS adledy ST Cgie 4wl (Bus Ay 1106
Haeasd dmieny g ¢ Joysly okl S
08l awdyl LSS 2aid g TediunS (6nf ddsS p S| 107
Pl )l Ameme) ST calh) 6n il s &5 o
PR Oyl %6 awd e Jdlazal OIS Ayl bl e g
550!

R and V MSS., Kf (cf. Ka (f. 28b), Pb (f. 22a) and Nuri (410) in htisab
Raninu) add (909 428] AuaS) Sl (2rd y939) 4ee,d dllay
Haey 51 by (labsi)

104 * Lb, Le so; La Jods| yyad sk Qs

In the margin of Rb, Rc jAe s2es (5eJ) 440 o (or referring to § 1077)
105 * Ra 428l 355 adly daS”

2 Ra yow
106 * Only in Ka (after § 11), Ke marg., and Ta (after § 103); text according to
Ta.

2 Ka adds A.Krﬂ SAlys
107 * Lbso; La ﬁs\.'.u.arﬁ c\.,'.a..)/)g'

2 Pb (Va, Vo) (1) 5 (O (S08) O g Okt IS S
GAJ_)J ﬁAU.«.af

3 Lb, Le

4 Lb, Ma, Ra, Ud 4=l (S,

5 Ta Jdsazil (5! dunss; Pb(Pe) ohyl jlul died ) Oupli o duyay
Ayl & AT

In the margin of Lb, Rb, Rc 50 ¢ Joydls duysk r)Y G de,a
I
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lsb du, 57 24571 (555 0l Lis 6,56 Ly 3Tekiis , STI 108
Sy duyeS Al ST ¢ adl asil o skl SGlé-l o tasl
2 Ay 9l 7L ab ST (Sl e axdl @y Gyl SGUJ
-‘Gl.éljg aigd (S M);Q’.j)rl « &l o axdl oyl sclﬂ
Badl o andil Gyl
Jes opynl OWsl 573 odmy ¢ adsl 4y 1S 0¥ gl ¢ (W]
) 1042

SeeS” KoeVals) b nsiy dhoyalsl s hylsh (3,5 a1 109
b Gl OVl eas 2adsl Jes sl 79,5 dag Oles ¢ )in
ST L R L L W

108 * Aa, Ab u‘;‘}“"’ Ba, Ca (SAis; Ff adds (Sl Ly

3 Ba (Ca) (4Y,0) oJe Ny

3 Caadds 43} OLj; Ub adds dwsl Juad + Ub adds &by

5 Aa (Ab), Fa (3Lis2; of. Barkan, 331, § 25 (35) TN

¢ Aa, Fa omit 43! ...d.:,ﬂ;\

7 Aa, Ab, Ba, Ca, Fa omit i 4:b; Ab adds (s 49

- Ab omits 4 . .. (5 ,5 |; Ab, Ba, Ca, Fa (Va) add (jsila) jsla o
o3l Gla S () Y oz a2l §1 (axsly ygila) 4u)S™ (3352 (cf. Barkan,
49,§8) 9 Lb so; La 425 s yauel Las

0 azJgl ... 5l Aa (Ab, Ba, Ca, F MSS., Ke marg.) shaipl 45 ,5) J3| Ul
GisS 3 by (Pe3rls o35l JLsll) Josl com (ails ol
Gomadal (ONEN dmy) K0 G5 KU1 e ¢(595 (Bl jled) 155 930955
5 Yol aebal QL) 4STls adg skl 51 aS” A..JJ).«.LH)L...\ FERATY
Hust Glisz sy (e 5) Aoy
109 * Lb, Le
" 2 Lb omits «Jsl . .. Ol ; Aa, Ab, Ba, Ca, Fa omit 4Js! . . . a5 |

3 Aa (Ab, Fa) Joo! jlad a4 dylsh adgl ags ¢ Jodssl oily (OYahs
CONTY IR [ERE R PR g I 1 R PN S N RS S PO s [ L
(end of section)

Lb (Ke marg, Ma) add dmdly 1) dmy awSl 0 lsb OS5 a5
B 323) (Faemd axad) jldsl 5 ded sdim | (57 5) dydlsl 4575 Caleo
(Weatl yiny
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audl b Gyl by awy el g3 St ks (5ylsb r.JJ:g| a5 S
Splas ST cred 51 duysdsl Y & Loy aull ghi 4n by
Greis Al Hlob OLj OVsl 451 (239) Joysinl cpesaS
X Hoys1

Zedidsy (§31sw lob 255ly odiulyl 6557y T F (55 ST 110
A0S (S50 dwies| L5 5 J0ygan) 452V el arals 3audsl (;f\
Thy 0pS” sl domS SG Sxadsl 03V 6lST arali jlsb 5 dsl 55

8 Jody! Iyl Aoksa

Gl g3 4 o andolee dupy Al @5 (Lo 111

Aok & ol 0N e iodyl ¢ Jaesl el
a= » zu‘aj_’l Tl laads .‘.ljg.u Ar):ﬁ Qs awdyl abiy!
e Sheliny Shlbb Hale S aley jon S

+ Ma (S) () Gb

sRa)rL’ o.aé)fl A‘«:\_‘J_}KerAJ LGJ&" (_JJ»KA}H? Al éaj
Jibad

¢ L.d (Lb) so; Ra J.lgj—\i? ab) u,—i.l) aalp O)/|

Ra (Rd) add o3 aubsl 79 20 gyl ol =T e 255bs aldly 57
al pa amil py oash gl Qabl p auldst oY (Gla) Olad
(azedl 03Ly))
110 ¢ Fae.Ul.._._\;| zAao.k:J_,._\ .J‘J.,o Lla-ki.)'_’.;

3 Aa, Fa, Fdd add V3! &1,851 51sb a5~

4 Ia, Ib marg., Kf (Js>) sJ9=; Ka_,ﬁé\.}_s\ Ay g g ; Ub Joil

s Ib marg. (Fk, Fn) add (Y5 ’.<:u> driyeS Hleb (ual G) 457

§ Lb 5ed) 455 56 a2l 7 Ta glod hw 35303

$ Aa and most B, C, F, G, I, K MSS. omit JJedy! . . . 4w3aSl 571
111 * Lb so; La ¢liluai; Pb, Ub ¢idnad

* Sa (Qe) (gleres (o) 9h) (3ls Ph (wiarysn S)lsb

3 In the margin of Rb, Rc 45 | () ydes e JJ«K&Jﬁﬂ}L O3l
)JK.s Ojuj-'\i_ﬁ I [; pencil note:] (the same definition is given, as a kanin,
in MTM, i. 98)
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cebis aeiis Sl Jlextad Gl o) oS S0
Saedsl

O3ylie 89y ¢ 353 0 OVl jladsl (5,5 @yaee alyl ) > Jeu
a0l dinasT bt Bl Aa b A5 W5 e T
ael Ol

g'a_))| ZL}_J_)[,L Sl Ls U"K-’ ‘o,_.é)b“ ﬂ)&T Mﬁ J.ﬂ 112 '
3&:«.‘.” e ng‘ )._l.}a.\ L,J)J\Z.Q‘L’J—:c-;:.) MJJJ_"

Eos 1Ak by (LMl s cagyly DAy s L3y 113
Godil u3ad Glalsl pores ¢ Jodah s aoyyly utis b X5g) o))
24l o a2l dalel S

ohzesl 0,mie9 Ay sisl el domea 0dd gy rLoa._g oS sl rLaJ
oo ibdsl pores ddl dmy @ Janedt 2s sdmgl s Ls
S O

Sz s bud anedly 03 bbbyl laihs e 1114
G 5K 45,509 Ao S S ayeS Jauyle (Sl

4Lbso;LaJJ—\._v|
s Rd, Saadd adol &5 Ol 0 ,2(9) sl Oles

6Lb,Lcso;La_,eJ.r| © 7 Pb(Ta) ((S) o2 G
8 Pb, Sa (Ta) <yles(s L:.s‘)
112 * Lbso; La )¢5 2 Lb so; La Oysb

3 Ra adds i Lf;'b al
" 113 1 Rf WU (read il
* In the margin of Lb (Rb, Re) (p)¥ 4adsl 5 525) 4uy o8 p3¥ (2525) ale,s
285 (&3 p 2 9 Hn (G58) R30) sl
3 Rb (Rc, Re) 4Ca (e sa9) (35 oS5 51; Ta C»Ae.&.ub BT} oS ol
+ Va (Pd) add L5y (read b343s)
s In the margin of Lb, Rb, Rc j43s (3956 53 p2as CJJZJJ
114 * Only in V MSS. (after § 86); text according to Vb.
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Sheuslsl o cuslsl glasl gyt el @il S5y jyniy
Dol o)l oy g aenS 5 0k WOLE pa)le 2 &5
ST Gadgl aly aB1 agyla ol axsaST O Ludl)yK draS”
g ¢ Ghadl ML 9,5 Al axl zb » Gzl
JMeBH g iyt Ko Ol Golsl g Jlogeat (S
RAds el A beyd FaceS p Tawans b Jls o 115
APl Al m Saeanl 4 iyl 3 gl 32
ol il Ko 4y (6 desl

o il Uy ol HearnS) el P e o6y 116
Azl gl

aenl Jyoly ¢ Jacdl ol) Gl e 0)sS e dlup a
cj__}_,.)‘ g_.:j.)u“' ‘Sa u,uo)lg) u,éli

e OVl g idgs ‘kﬁdLé_,L_g vy [,L«.g LL 117
Hoylst 0,1 (5 et FaaeS” aploml duly ugad 2 uut A lom|

115 * Lb, Leso; La (waiy b Jles; Ra (K, Sa) (wain b Gye Jal; Pa(Pb,
Va) (s b) axuaiy b oLy JUs; O MSS. Sl 3T (50 Glomtas
Sty Jhsy (2 luy S ilisw Glybs

2 O MSS. AJ)}_" dbeu.«,fj

3 Lb, Lc so; La (S9bews

4 Kf, Ma, Ob J<5 ddiwaS

5 Ob Jasalsl; Pb, Va gl

$ QOb, PleAfoJJJ\
116 * Lcso; La <&y 2 Lb, Lc
117 * Ib adds (35299

2 Fx jguyse 03,3 OVl &y

3 Ta 4w} 9,5 ; Fa, Fd, Ke f,r Al Sl sbileys @ub&;
ayS” dipl B1 (Fd apsa8) gl s Ods! dul 4,57
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e i den ] Jres Gas STl Y
4(,’0.50.)_" oJL\| _,J.” J)}ajx}
g Vol (575 b Al Ok kg Jgunst 5]
I

Wlei 5 sal duSl (3 gty (isdysdsl el g 7118
Oaals dlebun  392ly o3y s Joyds sl auyly &l
Saolos ol (S9051 (3 gus deyly (K15 ablein 5 pald

245 )

)L«.” Crwded > 00 "ur—_,.&:.rwuh_‘ ‘jJJu)::- ;‘_’ 1119
bl oo STl adl g (A1 ol S aun
aJl e o); anl 4.«.5)‘

Cuba 03 (6 duyly A«JYQJ};,} @':fﬁ Jb/b 1120
Mdﬁ&j‘}{@_‘kﬂl po> 03 Sadul cula awsyl
AV sl Laldhes,y SU51 51y ¢ Jadl 25 5

4+ Lc (Lb)

5 Many F MSS. (j =) (32 ple
118 1 Only in Db (between § 85 and § 91)

2 Cf. further on in the same text 03 ,m 3! g"-“l:“ dg | 0lezes gf"'j)."“’J"
Vsl
119 * Only in Ta (between § 121 and § 32)

2 Read J)-\lr

120 * Only in Ke marg.
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1 . .o ° ‘
b (= 0

J\..:)_\ C_:U.\.I, 2;)\...@;0 ‘B\f. PL
al Hly Jesl Hawidg) Jaudl Towgd sbul gaws » 121
ol 2sils adaSy Ay lalosy awl ily 34l gy adssl
K1 duyyob oakigl dlidiuas 5 by amelon * adlomey a3
G(JJon_l mL..S c\.-JLL») )Jo)-U_,g J.’o-b_| \..A;-Liv

G| Olmai S5 addsl T kil dnys e » Aoy 122
o5y s OVsl s a3 llps Usl Sedl JelsS oo
d..u,fu,.ul Lia suja ) Joydal cpenss Al Jjldgr VI
3 4y )il 2301

cabily ol y cdedng oylily codsiy )iy Lad Loy 123
dalosly @hy a5 Ly Oxleny T0dmlie 57 61 L
aoyl Ay (&3 Oles) (2 Jacdt duyslol 0¥ ju5a5 Jods| el
K335 ofalsie Jol dehedygu dlize 56 520

Heading: * Ib, ff. 22b—23a; Id, pp. 63-64; Kd, ff. 74b—5a; Lb, £. 152-b; Lc,
ff. 42a—43a; Od, f. 10a; Pb, f. 172-b; P, f. 25a-b; Pd, ff. 21b—22a; Qa, ff. 35b—

36a; Qc, f. 182b; Rb, f. 17a-b; R4, f. 13a-b; Ua, f. 11a-b; Ub, pp. 78—79; Ud,
f. 15a-b; and others; text according to Lb.

2 Pb 50; Lb Olegie agd; Pb o5 db Ol 55
121 T Lc so; Lb gy 2 Pb, Qc

3 Le so; Lb 41483 539; Ib A Lalw 3y

+ Ib so (cf. § 124); Lb, Ud u«leu_s '

s Ib dydanS  S9dlsl o5 Lo okinl Ly § Kd, Pb

In the margin of Lb, Rb, Rc ¢)ss (&15 an i Jaly ;4is alSS aiaban
230kl il dcdgy JeiS j3abiS”

122 1 Ib S alp 2 Ib &l elty

3 In the margin of Rb, Rc (Lb) 4wl s pewad ale,d jhe,d uedd
295 (Old)
123 * Lc so; Lb eduols 2 Leso; Lb Jawil op &YJ\ S

3 Kd, Pb, Qa layl 023 Coseds g + Ib, Kd, Od, Pb, Qa
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ahes o3 Janil om oS pdn ST 030 skl o
dlaal 15 Yol aedie el ‘Lr)ia ¢ oy r)\s\ Gkl 2,e
oyl g S(dy Js) gl jladdgy Al JeiS” V!
L.\_, uﬂdj:u 529 ))A.:.’J J_,.-S.L)_) )Jj_,.a)& A.'.,.JJ.; u.-i.)) 124
Wily Jaudl 35 g3 50555 o3 skl ol selan by
adsl Gopme ol o Kanyjoh) dlidieaS” Jsl A5 coogs
ol 34 LTSRS RO T T Ohuloes
Cu'j Li {J.)o_)_,.w C).)J.@,««)M‘ d_,.j u;l.) 0> é))}‘_’ )rb
Gyl dgl Ayl a5l KenS J9l 245~ U eyl Cadgs q,f
AL oyl 3y (215 0051 Yy 45555 3ayslsl asyisl PN
SolS dia 03,88 X Joygu)

e
z(JL.; JA‘ d\:). )J>

a.....JJ.‘ o3 kil jaly lals audyl slud Jal 257 » 571 125

Sy (20 A jidy T U o588 dje bl
A Ok S g8 Glewy ol o] ¢ Jain 031y

s Ib, Pb

¢ In the margin of Lb (Rb, Rc) Yel oK;Ls Fors NS} L._,u: Sy day ol
(oD A 0¥ ke sl e (B3 el (SAS) NS
2590 Ll 3K 5Y ke
124 1 Le 245 G:1b aSy; Pe &5 LS

P Ua duy sl o5l (L9005 lim oplal )l +0d Jansl g

s In the margin of Lb, Rb Jodu| Lol 3 o3V ale,d jasgias i
Heading: * Oa, f. 146a; Ob, f. 76b; Pg, f. s1a; Ta, f. 105a-b (in § 48); text
according to Ob. 2 Pg
125 1 Pg o) & 2 Ta  gewbu wgia 03!
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‘(C\.:,N\ deyian lge)
Ko ey el dialses OB Oladsy oo Dag s 126

UabysS aleyd s ol e adg (ylsby bl jades U5 a5
e paes OLTs b oadl lesy wgdss Odalél
Oualby O 559 el pydlos O30l 5,8 A3sms O, LY
O F3hek” )Y s leyd Do hed dysdy ades O35by

DM e e Ao Ul

Al by G2 | okt sl ol EE » byss
e Jal O 380 oplb by A Jol aady JI5 s
2D le bepd el b cas a9y o Sl il

2. TRANSLATION

Introductory remarks

The translation of the Ottoman Criminal Code (and of the Dul-
kadir code and lists of fines) is an attempt to render the text as
literally as possible, even at the cost of a more readable and ele-
gant English version. The only general licence taken is the omis-
sion of ‘and’ in enumerations or its replacement by ‘or’. The very
simple, primitive, and sometimes illogical style of the Turkish
original is preserved as far as possible. No efforts have been
made to imitate the archaic language, for this might have led to
obscurity or false associations.

Special difficulties are presented to a translator by certain
peculiarities of the Turkish language, which does not distinguish
between masculine and feminine and between singular and col-
lective nouns and, especially in earlier periods, between definite

Heading: * Va, f. 129a-b; V¢, f. 82a; the heading and a somewhat different
version of subsection (2) only are found in Ia, f. 65a; Ib, f. 3a; Id, p. 9; Ie,
f. 69b; British Museum, Add. 7834, f. 92a; see also Siileymaniye Libr., Harput
283, f. 243a; text according to Va.

126 * Cf. MTM, i. 91.
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and indefinite nouns. The frequent omission of the subject and
the immoderate use of the ‘gerundial’ form of the verb (-ub) are
additional reasons for lack of clarity. The most serious difficulty
is that the Turkish text is often extremely succinct and, in conse-
quence, ambiguous. In order to bring out the meaning of the origi-
nal without adding innumerable footnotes, connecting words and
short explanations are therefore freely added in square brackets [ ].

The footnotes are of three kinds, which it would have been
technically cumbersome to separate from one another: the trans-
lation of variants in other MSS., explanations and comments, and
references to other sources. As to the notes of the first kind, they
are not an exact translation of the variants quoted in the notes to
the text and do not, of course, bear the same numbers. Parallel or
minor variants and those of purely technical importance have
been ignored. As in the footnotes to the text (see p. 55), MSS.
whose abbreviations are enclosed in round brackets present texts
which diverge to some degree from those of the main MSS. trans-
lated in the notes; when their divergences deserve translation,
these too are enclosed in round brackets; their additions are en-
closed in angle brackets; and the sources are, when necessary,
noted within the brackets. Square brackets indicate, as in the
translation of the text, additions by the translator. Finally, Turkish
terms and explanations are also added in parentheses.

The Turkish kimesne, kimse, kigi, etc. is generally rendered ‘a
person’. Though it may refer to either a man or a woman, the
personal pronoun referring to it is translated ‘he’, ‘him’ only.

The subdivision of the sections and their numeration have been
added by the translator.

Sections not found in the MSS. of the L group, which form
the basis of the edition, are given in smaller print.

It should be remembered that variants quoted from MSS. of
‘the B and C groups refer to non-Muslims (see above, pp. 14-15).

In addition to other MSS. of the Ottoman Criminal Code,
parallel sections in the code concerning the organization of the
Court and . Government (KAO), in provincial kaninnames, in
codes of market regulations (¢htisab kantinu), and in the Dulkadir
Penal Code (DPC) and lists of fines (DFR, DLF) are also quoted.
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Chapter 1

ON FORNICATION! AND OTHER [OFFENCES]?

1 If a person! commits fornication? and [this] is proved against
him3—if the fornicator is married¢ and is rich, possessing one
thousand ak¢e or more, a fine of 3005 akge shall be collected [from
him], provided he does not suffer the [death] penalty;S if he is in
average circumstances, his property amounting to six hundred
akge, a fine of 200 akge shall be collected; if he is poor, his property
amounting to four hundred akge,” a fine of 100 akce shall be
collected; and if he is [in even] worse [circumstances], a fine of
50 akge or® a fine of 40 akge shall be collected.?

2 If the fornicator is unmarried and is rich, his property amount-
ing to one thousand® akge or more, a fine of 1002 akge shall be
collected; if he is in average circumstances,? a fine of 504 akce;5
and if he is poor,S [a fine of] 307 akge shall be collected.8

Heading: ' zind includes both fornication and adultery. A separate term for the
latter, and indeed its legal concept, are unknown to Muslim law (see Schacht—
Bergstrisser, 86, n. 4; Juynboll, 3o1).

2 Fe, Ff, etc.: On the Fines for Fornication (and Sodomy)
17 j.e. a man (see n. 2 and §§ 3-6). Fe, Fi: a Muslim Ba, Ca: an infidel

2 Fb, Fc add: with a woman

3 Aa adds: before the shari‘a [court] Pb: If a person is seen committing
fornication {and this] is proved against him in accordance with the shari‘a

+ V MSS.: muhsan, that is, married (For the meaning of muhsan, which is
not exactly identical with ‘married’, see Juynboll, 302.)

5 QOa, Pb, Rb, Sa, and others: 400

§ Pb: provided he is not to be stoned to death in accordance with the shari‘a

7 Cf. § 41, n. 8.

8 Aa: [and] if he is [in still] worse [c1rcumsta.nces], being extremely poor

9 Ba (Ca): . . . is married and is rich, so that his property amounts to six
hundred [ak;e], 100 (80) akge shall be collected; if he is in worse (average)
circumstances, 50 akge; if he is very poor (poor), 30 or 20 akge

Cf. Barkan, 71, § 46 (300 . . . 200. . . 100 akge); Djikiya, 4(300. . .250... 200
akge). Cf. also DPC, § 10; DLF, § 12.

2 T Ca: six hundred But Ba: one thousand 2 Ba, Ca: 50

3 Aa adds: his property amounting to six hundred akgce 4 Ca: 30

5 Aa adds: [and] if his property is less than that, amounting to four hundred
[akge], 40 akge 6 Aa: very poor 7 Ba, Ca: 20 or 15

8 Cf. Barkan, 71, § 46; 180, § 28 (200 . .. 150 . . . 100 akge). Cf. also DPC,
§ 10; DLF, § 12.
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3 If fornication is committed by a widow, she shall pay [the same]
fine as unmarried men. In [deciding on] the small or large amount
[of the fine], this [scale of fines] shall be taken into consideration.!

4 If fornication is committed by a girl, the fine [imposed] on her
is exactly the same as that [imposed] on an unmarried man.*

5 If a married Muslim! woman commits fornication, she shall,
if she is rich, pay the fine? [imposed] on a rich man after [her
offence] has been proved;? if she is in average circumstances,*
she shall pay the fine [imposed] on a mans in those circumstances.®

6 If it is a married woman® who commits fornication, her husband
shall pay the fine.2

If he [nevertheless] accepts [her]? and he is rich,+ he shall pay
1005 akge by way of fine [imposed] on a [consenting] cuckold
(koftehor)b—but it has been customary to collect 300 akge by way

3 * Cf. DLF, § 13.
4 ' Cf. DLF, § 13.

5 1 Aa, Ba, Ca omit: married Muslim
2 Kraelitz, erroneously reading kanhk, translates ‘Wergeld’ or ‘Blutgeld’

(blood-money). The spelling ula,-i and the vocalization of the word in many
MSS. prove, however, that it should be read kmnlik. This term, not listed in the
standard dictionaries of Ottoman Turkish, is derived from kin (giin), ‘pain’,
‘punishment’ (cf. kimamak, ‘to torment’, ‘to punish’) (Radloff, ii, cols. 725-6;
A. von Gabain, Alttirkische Grammatik, Leipzig, 1950, p. 328; K. Grenbech,
Komanisches Wérterbuch, Copenhagen, 1942, p. 206; Tarama Sézligi, i-iv,
K-N, s.v.). As is clearly shown in this and other sections (see §§ 6, 12) of this
code, it is the Turkish synonym of Arabic ciirm or cerime, ‘fine’.

3 Aa adds: before the shari‘a [court] (Cf.§1,n.5;§37,n.1.)

4 Aa adds: or poor

5 Ba: married man

6 Cf. DLF, § 13. This section is missing in most MSS. of the code of Siiley-
min the Magnificent (see § 6, n. 2).

~ 6 T Lit., a woman who has a husband.

2 Lb, Ma, Rd: her fine (If she has no property? Or if her husband does
not divorce her, whereas § 5 presupposes divorce? Or—as seems most pro-
bable—is this subsection a later regulation, replacing § 5 of the earlier texts?)

3 Aaand B, C, F, G, K MSS., which have no subsection (1): If the woman
has property and her husband (does not repudiate [her but]) accepts [her] | If
the woman’s case (Ca, etc.: misdeed) has become (known (Fb, etc.: proved in
accordance with the shari‘a)) and her husband accepts [her]

4 Lit., If he is rich and accepts [her].

5 Ba, Ca: 50

6 By condoning her misdeed he becomes culpable and incurs punishment.
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of fine [imposed] on a cuckold—;7 if he is in average circumstances,
he shall pay 508 akge; if he is poor, 40 or 309 akge.10

7 If one [partner] of the fornicators is married and the other unmarried,
the married one shall pay the fine [imposed] on a married person and the
unmarried one that [imposed] on an unmarried person,! in accordance
with their [financial] circumstances [but irrespective of the married or
single status of his or her partner].

8 If a male or female slave commits fornication, half the fine
[imposed] on a free man or woman shall be collected.!

9 If a person enters [another] person’s house with intent to com-

mit fornication, he shall, if he is married, pay the fine [imposed]

on a married [fornicator]; if he is unmarried, he shall pay the fine
[imposed] on an unmarried [fornicator].!

10 Furthermore, a person who abducts? a girl [or] boy? or enters
[another] person’s house? with malice,# and a person who joins
[him as an accomplice] for the purpose of abducting a woman or
girl shall be castrateds by way of punishment.®

7 Aa, Fa omit: but . . . cuckold
8 Fb, Fc: 200 Ba, Ca: 30 9 Fb, Fc: 100 Ba, Ca: 20 or 15
10 In the margin of Fm: This matter (regulation) has been abrogated.

7 1 Lit., from the married one the fine [imposed] on a married person shall be
collected and . . .

8 1 Aa (Ff, Fq) add: according to custom (and the kaniin) as of old, taking
into consideration [their?, their master’s?] wealth or poverty. (For baya-
gillayin, ‘as of old’, see Tarama Sézligi, i, ii, iv, A-B, s.v.)

According to a marginal note in Ke, the fines are 140 or 100 ak¢e for married
slaves, and 50 or 25 or 20 akge for unmarried ones.

9 1 Aa (Fa) add: like the person who [actually] commits fornication, as stated
in detail above
Cf. DPC, § 12 (1); DLF, § 5(?).

10 * cekmek seems to be used here in the same meaning as kapmak in the
parallel § 11, which occurs in a few MSS. only. If there is a difference between
these terms (see n. 2 to text of § 11), gekmek might possibly mean ‘to abduct by
fraud’ (not by force), ‘to lure away’.

2 Thus clearly in Ea, Fa, etc.; k2 oglan (in La) could mean simply ‘girl’,
‘virgin’. Gd, Qc: a woman or boy

3 Da (Db) add: by night or day

4 j.e. for that purpose. Da (Db) add: if it is proved that he entered with
[intent to commit] a crime

5 Is the variant of zeker in the older texts to be read emcek (emcik), and is
igmek (egmek) a corruption of this word? emcek would here mean not, as norm-
ally, ‘teat, nipple’ but ‘penis’.

6 Da (Db): and persons who join [him as accomplices] . . . shall be imprisoned

2638125 1
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11 If a person abducts a woman or girl, [acting] without the consent
of the woman or girl, [that] man shall be castrated [but] no charge shall
be made against the woman or girl and no fine shall be collected. If
the women or girl is willing and runs away from her house,’ her vulva
shall be branded.z

12 If [persons] join the [principal] criminal [as accomplices] for the
purpose of abducting a woman or girl, the cadi shall chastise’ those
criminals who joined [him] and they shall be fined according to their
[financial] circumstances: the highest [fine] shall be 100 akge; below
that, fines shall be-collected according to their circumstances.?

13 If a person finds his wife somewhere committing fornication
with [another] person! [and] kills both of them together>—pro-
vided he immediately calls people into his house and takes them to
witness, the claims of the heirs of those killed shall not be heard
[in court].3

14 Or if a person finds a stranger in his house, strikes him with
a weapon! and wounds him—provided? he calls people to witness
that he has wounded [him in these circumstances],? no [capital
or severe corporal] punishment shall be demanded for him either.4

and punished with a lesser [penalty]. (For agagarlak see Barkan, 149, §7;
172, § 5; Deny, p. 565; cf. also Tarama Sézligii, A-B, s.vv. asagarak, asagralak.
Cf. DPC, §§ 12 (2) (?), 15; DFR, § 5.

11 T je. elopes (for uwydurusub (Ka) in this meaning, see Derleme Dergisi, s.v.
uyduran). Vc marg.: and exchanges kisses [with him] (Or to be read apisub?)
Va: and has a love affair [with him] (See Derleme Dergisi and Redhouse, s.v.
ilismek.)

2 Va, Vc marg. (Ta): and runs away, the woman shall be separated from the
man. The cadi shall chastise both of them and they shall be fined according to
their [financial] circumstances; a fine of 100 ak¢e shall be collected. (Cf.
§12) -

Cf. DPC, § 12 (2) (?); DFR, §§ s, 8.

12 1 Throughout this text, ‘to chastise’ is the translation of ta‘zir étmek (vur-
mak), ‘to inflict the discretionary punishment’, which usually consisted of a
certain number of strokes, as fixed by the cadi, on the soles of the offender’s
_ feet, i.e. the bastinado (see below, pp. 271-5).
2 Cf. DPC, § 12 (3).

13 * Ke marg. (Ta): finds [another] person committing fornication with his
wife or daughter or lying with [either of them)]

2 Ke marg. adds: or one of them Lb: at this very instant

3 Ke marg. (Ta): no charge shall be made against the killer

Cf. DPC, § 13.

14  Kb: knife Kc marg.: sword 2 Va, Vb add: at that time
3 Lb: wounds him—if the wounded man subsequently dies
4+ Cf. DPC, § g (but in the chapter on theft).
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15 And [a person] who abducts a girl or woman and forcibly
marries her® shall be forced to divorce [her] and shall be pun-
ished.2

And [the person] who marries [the couple]? shall have his beard
cut off and be given a great many strokes.*

16 If a woman is spoken ill of [as having secret and illicit relations]*
with a certain man and her husband divorces her,? that ill-reputed
woman shall not be married to that man.3 If a marriage has
[nevertheless] been contracted [between them], the cadi shall
immediately separate [them] by force and compulsion and shall
severely chastise and heavily punish the danigmend who married
[them].

17 If a woman is spoken ill of [as having secret and illicit relations]
with a man [and people] see the two at a secluded spot and testify [to
that effect], the cadi shall chastise [them] and a fine (or: fines) for
fornication shall be collected, as [mentioned (?)] before.

18 If a person kisses or licks(?)! another [man]’s wife or daughter
or approaches her on her way and addresses [indecent words to

15 1 Da (Db): a girl and makes [someone] marry her to him (lit., settle [on her
his] marriage portion (kdbin)) by force (in the mountains), [thus] making her his
[legal] wife

2 Ea, Gd: and whatever punishment [the man] caught with the woman
incurs according to the shari‘a shall be inflicted Cf. Da (Db) (in separate
section): and [the man] who is caught with the woman shall be castrated.

3 j.e. the ‘alim who deputizes for the girl’s legal guardian (veli) and/or con-
ducts the marriage ceremony.

4 Da (Db): If the ddnigmend (i.e. an ‘dlim of junior rank) who married [her
to him] does so (i.e. arranges such marriages) habitually, he shall have his
beard cut off (and be [exposed to public scorn] mounted on a donkey); if he does
not do so habitually, he shall be chastised.

Cf. DPC, § 16.

16 * adi gekilmek is used in this sense by present-day Anatolian villagers (see
Derleme Dergisi, iv, s.v.).

2 Va, etc. (in additional section): and the people know that she has obtained
a divorce from her husband in order to marry him (the paramour)

3 Ke marg.: the cadi shall not marry that woman to the ill-reputed man [sic].
If he does, I (the Sultan) will dismiss [him] as soon as I [come to] know [of this].
Thus shall they know. (The last sentence is part of the concluding formula of an
Imperial decree.)

18 1 dillese could also mean ‘insults’, ‘slanders’ (see Derleme Dergist; Tarama
Sezliigi, i, iv, C-D; Ziibeyr-Refet, s.v.), but neither this nor dilese, ‘covets’,
seems suitable here. Ka: seizes Fx, Ta: touches
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her](?)? or molests3 [her],+ the cadi shall chastise [him] severely
and a fine of one akge shall be collecteds for each stroke.5

19 If a person addresses [indecent words]* to or kisses [another]
person’s female slave, he shall be severely chastised and a fine of
one akgce shall be collected for [every] two strokes.?

20 If [a person] kisses [another] person’s son® or approaches him
on his way and addresses [indecent words] to him,? [the cadi] shall
chastise [him] severely and a fine of one akge shall be collected for
each stroke.3 If [the offender] is also [to be] imprisoned, the cadi
shall do [so] at a place* he considers proper.s

21 If a person enters a2 woman’s house or approaches her on her way
and cuts off’ her hair or takes away her garment or kerchief, [thus]
offering [her] a gross indignity, the cadi shall, after [the offence] has
been proved, chastise [him]; he shall also have [him] imprisoned and
submit [a report] to the Sublime Court.2

22 If a person has sexual intercourse with his wife’s female slave or
with his mother’s or father’s female slave or with his wife after having
divorced [her] irrevocably,! the cadi shall chastise [him] and a fine of
two? akge shall be collected for each stroke.

-2 Reading soylese. For the interpretation of this and the following verb com-
pare the Addendum to section 202 of the Ottoman Penal Code of 1858: harf-
enddzhk édenler . . . ve elleriyle sarkindilik eyliyenler. However, in the margin of
Ra this word is explained as meaning A...J) |, which appears to be izlese, ‘tracks’,
‘trails’. If that is correct, the word in the text, though spelled with a sin, might
be read suylasa (soylasa) ‘pursues’ (see Tarama Sézligii, ii; Derleme Dergisi, s.v.).
See also §§ 19, 20, 55.

3 yapigsa may mean ‘touches [her]’ or ‘clings [to her]’.

4 Fb adds: if [this] is proved in accordance with the shari‘a
5 Fb: the executive officers (ekl-i ‘6rf) shall collect . . .

6 Ba, etc.: for every two strokes

Cf. DPC, §§ 12 (1), 12 (2) (?).

-19 1 See § 18, n. 2. 2 Pb: for each stroke

20 * Sa (Lc): boy (slave?) Gd: beardless boy
2 See § 18, n. 2. 3 Gd: for [every] two strokes
4 Ob: for a period s Cf. DPC, § 12 (x1).

21 t Rb, Rc:and pulls

2 j.e. the Sultan.
22 1 Lit., threefold (i.e. by pronouncing the formula of divorce three times).
In this case, he cannot resume marital relations with her until she has first been
married to, and then divorced by, another man.

2 Va, Vb: one
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23 If [a person] has sexual intercourse with his son’s female slave or
with his divorced wife during her period of waiting?! or with his female
slave who has made a contract [with him] for her emancipation,? no
[punishment] is required and he shall not be interfered with or
chastised.

24 If a woman or girl says to a person,’ ‘You have committed
fornication with me’, and the man denies [it],2 her words shall not
be relied upon without [corroboration by] a witness. [The cadi]
shall administer an oath to the man and [after the latter has sworn
that he is innocent] shall chastise the woman or girl and a fine of
one akge shall be collected? for [every] two strokes.+

25 If a person says to a woman! or girl, ‘I have committed
fornication [with you]’, and she denies [it], [the cadi] shall again
administer the oath, [this time] to her, and [after she has sworn that
she is innocent] shall chastise [the person] who said, ‘I have com-
mitted fornication [with her]’, and a fine of one akge shall be
collected? for [every] two strokes.3

23 * After being divorced by her husband, a wife has to wait a certain time
(‘iddet) before she may remarry. During that period the husband may take
her back unless the divorce has been made irrevocable (see § 22, n. 1). Cf. EI’,
art. ‘‘Idda’ (Juynboll).

2 miikdtebe. For the legal position of a slave in relation to his or her master
during this transition period see Juynboll, 207; Schacht-Bergstrisser, 42, 51;
EI?, art. “‘Abd’ (Brunschvig), p. 3o.

24 * Pe: defames a person saying

2 Fb (Fc): and [this] is not proved in accordance with the shari‘a

3 Fb, Fc: the executive officers shall collect . . .

4 In the margin of Pd: In view of the fact that the [administration of an]
oath in fornication cases has been abolished, the statement in the text that an
oath is [to be] tendered [to the man] is erroneous; there shall be no carelessness
[in this matter].

In the margin of Va (Vb): If one of [two persons,] a man and a woman,
acknowledges that they have committed fornication with each other, it is,
according to the holy shari‘a, not [penmss1ble] to administer an oath to |'the
person] who denies the act of fornication, since the fixed penalty (kadd) for
fornication is purely a right of God [and] not a right of man. (For the terms ‘right
of God’ and ‘right of man’ see Schacht-Bergstrisser, 126; Juynboll, 292—4, 304,
319.)

See also below, §§ 54—5. Cf. also DPC, § 39 (3).

25 * Ta adds: or boy

2 Fb, Fc: the executive officers shall collect .
3 See the marginal notes to the preceding secnon see also below, §§ 54—5

Cf. also DPC, §§ 34 (4), 39 (3)..
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26 Furthermore, if a person says to another,! ‘You have committed
fornication with my wife? or my female slave’ [and] he cannot
prove [it],3 [the cadi] shall chastise [him], [but] no fine shall be
collected.+

27 Furthermore, if a person’s son yields to a pederast—if [the
youth] is of age (balig),! [the cadi] shall chastise the youth severely
and a fine of one akge shall be collected for each stroke; and if he is
not of age, his father shall be chastised because he has not guarded
[him], but no fine shall be collected.z

28 And if a person has carnal knowledge of an animal, [the cadi]
shall chastise [him] severely and a fine of one akge shall be collected
for each stroke.

29 If a person knows of [an act of] fornication [but] does not go
to the cadi and tell him, no fine is [to be collected].

If he knows of a theft [but] does not tell [the cadi] a fine of 102
akge shall be collected.3

30 If a woman practises procuring,! the cadi shall chastise [her]
with whatever number [of strokes] he considers proper [and] a
fine of one akge shall be collected? for each stroke.3

31 But if these offences are committed by infidels, a rich one shall
be liable to half the fine [imposed] on a rich Muslim,* one in

26 ! Pa, etc.: charges another saying
2 Ra, Rc, Re add: or my daughter
3 Sa adds: in accordance with the shari‘a
4 See also below, §§ 54—5. Cf. also DPC, § 39 (3).

27 1 j.e. has reached the age of puberty (see EI?, art. ‘Baligh’).
2 Cf. DPC, § 40. .

29 1 Fv, etc. add: This is not [to be] acted upon.
2 Aa: 15 Ba, Ca: 5
3 In the margin of Fm, Fv: This matter (regulation) also has been abrogated.
In the margin of Kd: This is not [to be] acted upon.

. The shari‘a deprecates informing (or testifying) against a person who has
violated a hakk Allah, such as the prohibition of fornication. But theft is a
violation of both a hakk Alldh and a hakk dadami; if a thief is not convicted, the
injured person may lose the chance of recovering the stolen article (or compen-
sation for it) (see Juynboll, 292—4; cf. Selle, 38, nos. 6, 9, 10; 85—6 and notes).
30 * Fdd, Ke add: of any person’s wife

2 Fb: the executive officers shall collect . . .
3 Ba, Ca: for every two strokes
See also below, §§ 57, 75. Cf. also DPC, § 14.

31 * Lit., from a rich one half . . . shall be collected.



THE OTTOMAN CRIMINAL CODE 103

average circumstances to half the fine [imposed] on a Muslim in
average circumstances, and a poor one to half the fine [imposed]
on a poor Muslim.2

32 If a person who is of sound mind [and] of age' commits
sodomy2—if he is married and is rich, a fine of 300 akge shall be
collected [from him]; and from a person in average circumstances
a fine of 200 akge shall be collected; and from a poor person a fine
of 100 akge shall be collected; and from a person in [even] worse
circumstances a fine of 50 or 40 akge shall be collected.?

33 And if the person who commits sodomy is unmarried—from
a rich one 100 akge shall be collected as a fine, from one in average
circumstances 50 [akge], and from a poor one 30 [akge].t

34 If a person has carnal knowledge of his wife per anum, [the cadi]
shall chastise [him] severely and a fine of one ak¢e shall be collected for
each stroke.

35 If little boys from among the townspeople or peasants (tiirk)*
perform sexual acts with one another,? [the cadi] shall punish
[them and] a fine of 30 akge shall be collected from each one.3

2 In F and K MSS., this is the last section of chapter 1.

32 t j.e. if he is miikellef, ‘obliged to fulfil the religious duties, and therefore
also responsible in criminal law’ (see § 27, n. 1).

z Ra, Re add: with any person’s son or male servant

3 Ra: whether he is married or unmarried, he shall be castrated by way of
punishment [but] no fine shall be collected. Ta: And if [a person] commits
sodomy, [this] is [to be treated] exactly as if [he had committed] fornication:
a married [person] shall pay the fine [imposed] on a married [fornicator, and]
an unmarried one shall pay the fine [imposed] on an unmarried [fornicator].

33 t See also § 32, n. 3.

35 T For these opposites see also § 61, n. 1. #irk may also include nomads.
Lc: If in a town little peasant boys

2 For the meaning of degigik étmek (or oynamak in Na, Nd) compare the
expression deyisik ¢alma, which in present-day Malatya is popularly used in
the sense of ‘having carnal knowledge of each other’ (see Ziibeyr-Refet, s.v.).
'The parallel section in DPC (§ 17) uses the Arabic synonym miibddele étmek (see

Dozy, s.v. &, 11). Cf. also &gl &l .45 in the sense of ‘dancing boy’ (Red-
house, p. 257).
s Cf. DPC, § 17.
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Chapter 11

ON MUTUAL BEATING AND ABUSE,
KILLING AND THE FINES FOR THEM

36 If two persons scuffle and tear each other’s collars, the cadi
shall chastise both of them, but no fine shall be collected.!

37 If [two persons] tear each other’s hair or beards and [this] is

-proved,! [the cadi] shall chastise both of them and? from a rich
person 20 akge,3 from a poor person 104 akge shall be collected
as a fine.s

38 And if a person [aggressively] approaches [another] person on
his way or goes to his house or to the [flat] roof of his house and
they scuffle and tear each other’s beards or beat one another
severely, [the cadi] shall chastise both of them. [In addition] a fine
of one akge for each stroke shall be collected from the person who
started and caused [the fight] and a fine of one akge for every two
strokes shall be collected from the other person.!

39 If a person unlawfully beats! [another] person or tears his
beard, [the cadi] shall chastise [him], and from a rich person
20 akge, from a poor person 10 akge shall be collected as a fine.2

40 If a person inflicts a gashing head-wound [on another] making
[his] blood flow, the cadi shall chastise [him] and! a fine of 302 akge
shall be collected.

36 * Cf. DPC, § 21.

37 ' Aa adds: before the cadi Ca adds: in accordance with the shari‘a

2 Aa, Ba, Fa omit: [the cadi] . . . and

3 Ca adds: if they are in average circumstances, 15 akge

4 Ba, Bb: 15 Fa, Fk, etc.: 13 ’

5 Ff (Fq) add: This matter is [regulated in] exactly the same [way] in the

- kanin for the infidels. [There] it is recorded that [in their case too] zo akge shall

be collected from a rich person.

Cf. DPC, § 21, 26.

38 1 Pb, etc.: . . . from the other person (from the person who struck back;
from the master of the house) no [fine] shall be collected.
Cf. DLF, § 6; cf. also DPC, §§ 19, 29.

39 * Ua adds: or reviles 2 Cf. DPC, §§ 21, 26.

40 ! Aa, etc. omit: the cadi . . . and
2 Ba: 15 Ca: 20 (rich) . . . 15 (medium) . . . 10 (poor)
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And if a bone3is laid bare and [the wounded person] needs [treat-
ment by] a surgeon—if the person who inflicted the head-wound
is rich, owning one thousand* akgce or more, a fine of 1005 akce
shall be collected after he has been chastised ;¢ if he is poor, [a fine
of] 307 akce; and if he is in average circumstances, his property
amounting to six hundred akge, a fine of 508 akge shall be collected.?

41 If a person kills a human being, retaliation (kus@s) shall be
carried out [and] no fine shall be collected.

If retaliation is not carried out or the killing is not such as to
require retaliation>—if [the killer] is rich, the property he owns
amounting to one thousand? akge or more, a fine of 4004 akge shall
be collected; and if he is in average circumstances, owning six
hundreds akge,5 [a fine of] 2007 ak¢e; from a poor person? [a fine of]
1009 akge; and from an extremely poor person a fine of 50 akge.1°

3 Rb adds: of the head (i.e. the wound called shajja midiha in Muslim law:
see Schacht-Bergstrisser, 105.)

4 Ca: six hundred But Ba: one thousand 5 Ba, Ca: 50
6 Aa, etc. omit: after . . . chastised
7 Fa, Gd: 40 or 30 Ba, Ca: 20 or 15 8 Ba, Ca: 30

9 Cf. KAO, p. 28, line 6 (for inflicting a gashing head-wound: 50 akge). Fl
and some provincial kdniinndmes (e.g. Barkan, 5, § 29; 71, § 48) prescribe a fine
of 100 akge for the infliction of a head-wound exposing the bone, of 30 akge for
causing lesser injuries (mddin sendyi‘, madin cerime), and of 10 akge for bruising
(kara bere); many others (ibid., 302, § 23; 311, § 24; 321, § 20; etc.) impose a fine
of 100 akge for inflicting a gashing head-wound and of 50 akge for bruising, or
(ibid., 180, § 28) of 30 and 20 akge, respectively. Cf. also ibid., 201, § 8 (6o Halebi
akge) and 206, § 16 (22 akge) with regard to the infliction of a gashing head-wound
(see above, p. 39).

Cf. also DPC, §§ 20, 21(?), 22, 26; DFR, §§ 11, 14; DLF, §§ 1—2.

41 T Aa,etc. omit: retaliation. . . collected Lb, etc. add: [As to a person] who
according to the kdniin incurs [capital] punishment, the kdrin with regard to
him is [to inflict such] punishment. In this [case] no fine at all is [to be collected].

2 Aa, etc. omit: or . . . retaliation Pb: if [retaliation] is remitted (i.e. if the
heirs have renounced their right of retaliation) Va, etc. add: the fine for
killing, after the heirs of the killed person have received their due (i.e. the
diyet), [is the following:]

3 La, etc.: two thousand Ca: six hundred But Ba: one thousand

4 Ba, Ca, Fa: 200 5 Gd: four hundred

6 Ba, Ca omit: owning . . . akge 7 Ba, Ca, Fa: 100

8 Cf. Barkan, 321, § 20 (adding:) whose property is less than three hundred
akge (cf. above, § 1) 9 Ba, Ca: 50 or 30

1o Cf. KAO, p. 28, lines 4—5: the fine for homicide (for kdnitnda in the pub-
lished text read kanda or kandan, as in several MSS.) shall be 3,000 akge . . .
Cf. also Barkan, 180, § 28 (400 . .. 300 . .. 200 akge); ibid., 71, § 45; Djikiya,
4 (400 . ..200. .. 100 akge); Barkan, 5, § 29; 321, § 20(300. .. 200. .. 100 akge).

Cf. also DPC, § 18 (1); DFR, § 1; DLF, § 10. i
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42 And if two or more persons kill one human being, the fine for
homicide shall be collected only once; it shall not be collected from each
person separately.

And if one person kills two persons or more—if retaliation for them is
carried out, the shari‘a will [thereby] have been executed; nothing.else
shall be claimed and no fine be collected. And if retaliation is not
carried out, the cadi shall order [the killer to pay] blood-money (diyet);
after the next of kin of the killed have contented themselves [with blood-
money] and have received their due, one fine shall be collected for each
killing! as a fine for homicide.

In short, when collecting the fine, the number of the killed, and not
the number of the killers, shall be taken into consideration.?

43 If a wounded person states that a certain person has struck
him, no regard is [to be paid to his allegation] unless that person is
suspect! or is someone who has openly been at enmity with the
wounded person. [In that case, the assailant] is liable to torture
(“drf) with the co-operation of the cadi.2

44 If a person is found killed within a [town-]quarter or [some-
where] between villages,* [the people in the vicinity] shall certainly
be examined and compelled to find the killer or to defray the blood-
money. But if no sign of killing is found [on the dead body, the
people] shall not be hurt merely because a corpse has been found
[in their vicinity].2

45 If a person hits another with an arrow or knife! and wounds
him, causing him to become? bed-ridden—if [the assailant] is

42 t Va, Vc: for each person killed
2 Cf. DPC, §§ 2 (2), 3 (on another matter).

43 1 Lb, etc.: has been suspected for a long time

2 In the margin of Lb, etc.: Marginal note of the Nigianci1 Paga (Rc: of Ahmed
Beg): No torture is [to be inflicted]. [The text] is wrong. If [the allegation] has
not been proved in accordance with the shari‘a, nothing is to be done.

44 ' Within a village? (Cf. § 77.)

2 In the margin of Lb, etc.: In this [matter] the injunction of the shari'a is
valid. If [the payment of] blood-money is required by the shari‘a, blood-money
is [to be paid]; if not, there is nothing [to be exacted]. Whatever the shari‘a
prescribes shall be [carried out].

Cf. §§ 76—7, 126. Cf. also Horster, 60 (97).

45 1 Pb adds: or a large axe Kc adds: or a stone Cf. Barkan, 71, § 48;
180, § 28: with a sword, stick (180: with an arrow, sword, dagger, staff or spear,
knife) or other weapons

2 Reading diisiirse, as clearly in Ub, etc. If diiserse, the sense is: [and] he
(the victim) becomes
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rich,3 200 akge shall be collected as a fine after he has been chas-
tised ;* if he is in average circumstances, 100 akge; and if he is poor,
50 akge.s

46 And in Istanbul a person struck the face of one of his boys! in
public with a knife and wounded [him]. The Lord Chief Justice
(kddi-asker) investigated [the matter]. When it was proved in accor-
dance with the shari‘a that he had struck [the boy], [the case] was sub-
mitted to H.M. the Sultan, Asylum of the World. On 3 Receb 9082
he ordered that person to be hanged by way of administrative punish-
ment (sgydseten).3

And in Brusa a large number of softas* with their sheikh assaulted
night-watchmen and wounded many of them. The Sultan, Asylum of
the World, on the said date ordered thems to be hanged too by way of
administrative punishment.

47 If a person strikes [another] person with a stone or stick and wounds
him, he shall be chastised and thereafter a fine of one akge shall be
collected for each stroke.

If he strikes [him] and breaks his arm or leg, [the cadi] shall sen-
tence [him] to whatever is required according to the skari‘a and a fine
of 100 akge shall be collected.*

48 If a person runs into [another] person’s path and shoots an
arrow [at him], he shall be led [through the streets] with his arrow
thrust through his ear.

If he approaches him on his way and draws a sword? or knife
[against him, the cadi] shall chastise and punish him severely and,

3 Aa, Ca, Fa, Gd add: his property amounting to one thousand (Ca: six
hundred) ak¢e or more

4 Aa, Ca, etc. omit: after . . . chastised

5 Cf. kdninnames for Malatya and Divrigi: bed-ridden, [the assailant] shall
pay, apart from a fine of 200 akge, the cost of the ointment (i.e. medicaments, or
smart money?) and the doctor’s fee for the wounded person.  Cf. also Barkan,
180, § 28 (150 . . . 100. .. 80 akge); 5, § 29; 71, § 48 (in all cases 100 akge); 201,
§ 8 (100 Halebi akge); 206, § 16 (40 akge) (see above, p. 39).

Cf.-also DPC, §§ 23, 26, 28; DFR, §§ 3—4; DLF, § 4.
46 T j.e. servants? Mistake for ‘the face of [another] person’s boy (servant)’?

2 2 January 1503. 3 See, for this term, below, pp. 192—5.

4 Students of a theological college (medrese).

5 Lit., him (the sheikh only?).
47 * Cf. KAOQ, p. 28, lines 5-6 (for breaking an arm: 1,000 akge). Cf. also DPC,
§§ 20, 23; DFR, § 15; DLF, § 11.
48 1 Qc: his arm or ear - Va, Vb: his arms 2 Ta adds: or large axe
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if he is rich, a fine of 50 akge shall be collected;? if he is poor, a fine
of 10 akge shall be collected.+

49 Furthermore, if a persons cuts [people’s] purses’ or knifes
people habitually, his hand shall be cut off. If he does not do [this]
habitually, he shall be led [through the streets] with the knife thrust
through his arm.2

50 If a person intentionally knocks out [another] person’s eye or
tooth!—if retaliation is carried out, no fine shall be collected ;2 if
retaliation is not carried out? or retaliation is not necessary,*
where [the assailant] is rich, 200 akge shall be collected as a fine;
if he is in average circumstances, 100 akce; and if he is poor,
50 akge or 405 akge.b

51 If the above-mentioned [offences] are committed by infidels?
or are committed by slaves,® half the fine [imposed] on [free]
Mouslims shall be collected.+

3 Na, Nd add: from a person in average circumstances 20 [akge]

4 Va (Ta): According to another version: [and] a fine up to an amount con-
sidered proper shall be collected.

Ci. DPC, §§ 26, 28; DLF, § 3.
49 1 Not ‘is a pickpocket’ (the modern yan kesici). See Redhouse, s.v. leeuS ;
Tarama Sézligi, ii, s.v. yan. Cf. also its diminutive yanck (§ 67, n. 1).

2 Ja (Ia): he shall be exposed [to public scorn] by way of administrative
punishment (siydseten)

Cf. DPC, §§ 26, 28; DLF, § 4.

This section seems to combine two originally separate regulations (cutting
purses—knifing); in Db, the first is listed among regulations concerning theft.

50 * Teeth?

2 Aa, Ca, etc. omit: if . . . collected 3 i.e. if diyet is paid instead ?

4 Aa, Ca, etc. omit: or. .. necessary 5 Ba,Ca: 100...50...300r 20

6 Aa adds: and if he is extremely poor, 30 akge  In the margin of Lb: [As
to a person] who according to the kdnfin incurs [severe corporal] punishment,
the kdniin regarding him is [to inflict such] punishment. In this [case] there is
no fine at all [to be collected]. [Note of] the Niganci.

Cf. KAO, p. 28, line 5 (for an eye: 1,500 akge); cf. also Barkan, 180, § 28 (for
a tooth (teeth?): 100 . .. 80 . . . 50 akge; for an eye or for crippling (?) a hand:
200 ... 150 ... 100 akge); 5, § 29 (for a tooth (teeth?) 100 akge in all cases; for
an eye 150 akge in all cases; for crippling (?) a hand: half the fine for homicide);
71, § 47 (for eye and hand: [half] the fine for homicide).

Cf. also DPC, §§ 19, 24; DFR, §§ 12-13.
51 1 In F and related versions this is the last section of chapter II.

2 Ra, Rb add: or foreign residents (miiste’min) (i.e. non-Ottoman citizens)

3 Ra adds: either male or female

4+ Rb, Rc: If . . . by infidels or foreign residents, the same fine [as that im-
posed on free Muslims] shall be collected; but if . . . by slaves, half [that] fine
shall be collected.  [For the meaning of z:, see below, p. 288, n. 13.]
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52 If little boys come to blows, there is no fine [to be exacted];
nothing shall be collected.!

53 If women come to blows and tear each other’s hair or beat
each other severely—if they are not veiled ladies (muhadderat),!
[the cadi] shall chastise [them] severely and a fine of one akge shall
be collected for every two strokes;? if they are veiled ladies, [the
cadi] shall threatens their husbands and a fine of 20 akge shall be
collected.+

54 If a person falsely accuses [another] person of fornication,!
[thereby] becoming liable to [either] hadd or ta‘zir punishmentz—
if hadd is [inflicted],3 a fine of one akge shall be collected for [every]
three strokes; if fa‘zir is inflicted, a fine of one akge shall be
collected for [every] two strokes.4

55 If [a person] imputes to [another] person the commission of forni-
cation or theft or similar offences, such as peeping through a hole [into
another man’s harem],! or coming to a certain person’s house [with
criminal intent]? or having carnal knowledge of his animal,3 or kissing

Ab (Kraelitz, p. 29, §7): [In cases of] striking and inflicting a gashing
head-wound, [drawing, or wounding with] a sword or knife and [causing] injury
and [in cases of] other contentions which have been proved before the cadi, the
[different] fines [imposed] on Muslims in [accordance with the offender’s]
wealth or poverty shall be considered. [Non-Muslims] shall be sentenced to half
these [fines], so that the poll-tax payers (i.e. the non-Muslims) shall not be
ruined. (See above, p. 14.)

52 1 Cf. DPC, § 40.

53 T j.e. women of the upper classes who live in the seclusion of the harem and
do not work outside their home (see Selle, 103).

2 Lb, Ke marg.: for each stroke 3 Od, Rb: chastise

4 Od adds: from each of them Ph adds: from their husbands In the
margin of Lb, etc.: This is (very) wrong.

54 t Kf, etc.: reviles [another person]

2 Forthis offence (kazf) the shari‘a prescribes hadd punishment (i.e. 8o strokes)
where the accusation is made against a free Muslim, man or woman, who is of
age, of sound mind, and muhsan (here in the meaning of never having been
guilty of fornication); in other cases, the slanderer suffers the ta‘zir penalty (see
Juynboll, 303; Schacht-Bergstrisser, 39, 45—6, 99).

3 Va: If a person is punished with the hadd penalty for a false accusation of
fornication or another [offence] (such as the drinking of wine)

4 The text of this section is corrupted in many MSS.

Cf. §§ 24-6. Cf. also DPC, § 34 (4), 39 (3).

55 1 Cf. KAO, p. 28, line g (which imposes a fine of 20 akge for peeping into a
harem). Cf. also DPC, § 34 (3).
2 Cf §o. 3 Cf. § 28.
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[the imputer’s] wife or daughter or son, or approaching them on their
way, or telling {them], ‘I love [you]’,* [the case] shall be investigated.
If he cannot prove [his imputation] or, claiming to have heard [this] from
a certain person, cannot prove [it] to that person’s face, the cadi shall
chastise [him] and a fine of one akee shall be collected for each stroke.
The person to whom these offences are imputed shall be tendered the
oath [to enable him to clear himself].s

56 If a person addresses unlawful language! to another [person], the’
cadi shall chastise [him] and a fine of one ak¢e shall be collected for
[every] two strokes.?

57 If a person! practises procuring, the cadi shall chastise [him or
her] and expose [him or her to public scorn; in addition] a fine of
one akge shall be collected for each stroke.2

58 If slaves come to blows, [the cadi] shall punish them severely
[but] no fine shall be collected.

59 And if a person beats a woman who is a stranger (ecnebiye) to him,?
[the cadi] shall chastise [him] severely and a fine of one akge shall be
collected for each stroke.

60 If a youth who is of age! beats his father or his mother, [the cadi]
shall, after chastising [him], put [him] in prison and a fine of 100 akce
shall be collected.?

+ Reading severin (Old Ottoman for severim). For the last-mentioned three
offences cf. §§ 18, 20.

5 (Instead of the whole section) Ta: And if a person falsely accuses [another]
person, the cadi shall chastise the false accuser and a fine of one akge shall be
collected for each stroke.

Cf. DPC, §§ 34 (4), 39 (3).

56 ! i.e. bad or foul language.
2 Cf. KAO, p. 28, lines 7-8 (chastisement in accordance with the shari‘a and
a fine of 40 akge). Cf. also DPC, § 39 (1); DLF, § 14.

.57 * Ra: a man or woman

2 Db (Da): And a woman who practises procuring as her regular profession
shall have her nose cut off; and if she does not [procure habitually], she shall be
compelled to mount a donkey and be exposed [to public scorn].

Cf. §§ 30, 75. Cf. also DPC, § 14.

59 * Rb, Rc: a strange woman of full age Rd: the woman of a stranger
(i.e. 2 woman not his wife, slave (concubine), daughter (or other close relative ?).)

60 I See § 27, n. 1. Rd: And if a person
2 In the margin of Rb, Rc (referring also to § 597): The injunction of the
shari'a is valid; there is no kdniin in this matter.
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Chapter I11

ON FINES AND [CAPITAL OR SEVERE CORPORAL]
PUNISHMENT FOR THE DRINKING OF WINE, THEFT,
ROBBERY AND [OTHER| TRANSGRESSIONS, ETC.!

\

61 If a person? drinks wine, the cadi shall, after it has been proved,
punish? him and a fine of one akge shall be collected for [every] two
strokes.3

62 If a Muslim presses or sells wine, the cadi shall chastise [him]
and a fine of one akge shall be collected for every two strokes.

63 If a person? attends a wine-party but [himself] does not drink wine,
[the cadi] shall chastise [him] and a fine of one akge shall be collected for
[every] three strokes.2

64 If a person steals’ a goose or hen or duck,? the cadi shall
chastise [him] and? a fine of one akge shall be collected for [every]
two strokes.+

65 If [a person] steals a beehive or a sheep or lamb!—if the [value
of the] stolen property does not reach the legal minimum (nisab),2

Heading * This heading combines those of chapter III (‘On Fines for the Drink-
ing of Wine etc.’) and chapter IV (‘Exclusively on [Capital or Severe Corporal]
Punishment’) in the earlier texts (see pp. 18, 31). Pa, Pb: On [Capital or
Severe Corporal] Punishment.

61 * ie, a Muslim. Aa adds: be he a peasant (tirk) or a townsman (cf. § 35)
2 Aa: shall chastise (¢a°zir) (omitting: after . . . proved)
3 Sa, Sb: for each stroke
Cf. DPC, § 39 (2).

63 1 ie. 2 Muslim.
2 In the margin of Rb, Rc (referring to § 61 or § 62?): The injunction of the
shari‘a is valid; there is no kdniin in this matter.

64 1 Va, Vb add: or strikes and kills (cf. § 112)

2 Or, geese or hens or ducks (the same applies to the following sections). Aa,
etc.: a goose or duck Kf: a hen or duck and [their] eggs

3 Va, Vb add: after compensation has been paid [to the owner] Ka adds:
the cadi shall hang the hen or duck round his neck and expose [him to public
scorn], or else

4 Fd., etc.: for each stroke Ba, Ca: for [every] four strokes

Ct. DPC, § 34 (1), (2)-
65 1 Ke marg.: goat

2 The shari‘a prescribes the fixed penalty (kadd) for theft (i.e. amputation of
the hand) only if the stolen article has at least a minimum value, which, accord-
ing to the Hanafi school, is 10 dirham (see EI', art. ‘Sarik’ (Heffening); original
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the cadi shall chastise [him] and a fine of one akge shall be collected
for each stroke.3

66 If [a person] steals a horse or mule or donkey! or head of
cattle,? his hand shall be cut off.3 If it is not cut off, a fine of 200+
akge shall be collected.s

67 If [a person] steals a purse! or a turban? or towels3—unless his
hand is to be cut off,* the cadi shall chastise [him] and a fine of one
akge shall be collected for [every] two strokes or one akge shall be
collected for each stroke.s

68 If [a person] steals wheat or barley from [another] person’s
pit! or storehouse2—if it is not necessary to cut off his hand?

fetv@ of Ebu ’s-Su‘ad Efendi, Topkap: Saray: Archives, Istanbul, E 12078);
according to DPC, § 5 (2), it is apparently 10 akge.

3 Pb, etc. add: And if the [value of the] stolen property reaches the legal
minimum, his hand shall be cut off [but] no fine shall be collected (Ph: and a
fine of 200 akge shall be collected). Aa, etc.: If [a person] steals a sheep
or a beehive, a fine of 15 (Ba, Ca: 10) akge shall be collected.

Cf. DPC, §§ 2 (1), 4; DLF, §o.

66 * Pb, Ta: a camel or donkey Ub: a cow

2 Aa, etc. omit: or mule . . . cattle

3 Pb, etc.: he shall be hanged (executed) 4 Ba, Ca: 100

s Ta: If it is not cut off, 200 [akge] shall be collected as a fine from a rich
person, 100 [akge] from a person in average circumstances, [and] from a poor
person according to his circumstances. And if he has done [this] several times,
he shall be hanged.

Aa, etc. (additional section): If [a person] steals a head of cattle [and] his
hand is not cut off (Kraelitz errs in translating elin kesmiyeler ‘dessen Hand soll
man nicht abschneiden’; cf. Bb, Ca: elin kesmeseler)—if he is rich, his pro-
perty amounting to one thousand (Ca: six hundred) akge or more, a fine of 100
(50) akge shall be collected; if he is in average circumstances, 50 (30) akge; [and]
if he is poor, 40 or 30 (20 or 15) akge.

Cf. DPC, § 2 (1); DFR, § 2(?); DLF, § 7.

67 * Or, small bag often hung at a person’s (or a horse’s) side (see Tarama
Sozligi, i-iv, s.v. yancik (yancuk); cf. also § 49, n. 1). Kraelitz’s translation,
‘Pferdegeschirr’, does not fit the context. Fp: large axe (cf. § 71) Bb, La:
beads (worn to avert the evil eye)

2 The turban was used as a pocket for money and other valuables; ‘C’est &
cause de cela, gu’en Orient les voleurs tichent surtout de s’emparer des turbans
des passants’ (R. Dozy, Dictionnaire détaillé des noms des vétements chez les
Arabes, Amsterdam, 1845, pp. 309—10). 3 Aa, etc., omit.

4 Kraelitz makes the same mistake here as in § 66 (n. 5).

5 Ff (Fq) add: The very same rule is applicable to infidels.

Cf. below, § 73; cf. also DPC, § 5 (2).

68 1 je. subterranean depot. Kf adds: or threshing-floor

2 Aa, etc.: If [a person] (Fb (Fc): [after] opening [another] person’s store-

house or pit) steals his grain (Aa: or money) 3 Kf adds: or his foot
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according to the shari‘a,* 40 akgce shall be collected as a fine from a
rich person, 20 akge from a person in average circumstances, and
10 akge from a poor person.s

69 If a peasant steals grain from the threshing-floor, [the grain] that
he has stolen shall be taken® as a fine [but] nothing else shall be col-
lected.2

70 If [a person] steals a handful’ [of ripe corn] from a field, it
[being] a small quantity,? or if [a person] cuts and carries away
green corn,3 the cadi shall chastise [him, but] no fine shall be
collected. And if liability# [for damage or loss] is incumbents [on
him],% he shall be compelled to pay compensation.

71 If [a person] steals an axe or pickaxe! or something similar—if it
1s not? necessary to cut off [his] hand, [the cadi] shall chastise [him]
and a fine of one akge shall be collected for [every] two strokes.3

72 If a son steals something from his father or mother, or a
mother? [or] father from her or his son, or a wife from her husband,
or a husband from his wife, or a brother [or sister] from his [or her]
brother [or sister]? the cadi shall chastise [him or her] and a fine of
one akge shall be collected for each stroke.3

4 Aa, etc. omit: if . . . shari‘a Ta: his hand shall be cut off according to the
shari‘a; if [this] is not necessary

5 Ba,Ca:20...10...5 akge Va, etc.: Another version says 100...50...
25 [akge].

Cf. DPC, § 5 (1).
69 I j.e. confiscated.

2 Aa: If [a person] steals from a heap of threshed corn, [the grain] that he has
stolen shall be confiscated.

Cf. DPC, § 31.
70 t Uc: a sheaf 2 Na, Od: be it a small or a large quantity
3 i.e. unripe corn (see Tarama Sozligi, ii, E-1, s.v. gok ekin).
4 Pb: payment 5 For ldzim in this meaning see Schacht-Bergstrisser, 32.

6 Rd adds: according to the shari‘a ~ Va, Vb: [And] if damage has been
[done]

71 I nacak may also be a large axe with a hammer at the back. Ma, Ub: knife
Kf, etc. add: or saw
2 La, Pc: similar, it is not 3 Lb, Qa: for each stroke

72 1 Aa, etc. omit: or mother, or a mother

z Fb, etc. add: no [severe corporal] punishment (siydset) [shall be inflicted]

In the margin of Va, Vc: What is called [here] siydset means the amputation
of the [offender’s] hand in accordance with the skari‘a.

3 Ba, Ca: for [every] two strokes

In the margin of Rb, Rc: [Only] if the injunction of the shari‘a is binding
[here]. In the margin of Fl: It is not [lawful] for a son to make [his] father

8258126 K
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73 1If a person snatches away a muslin [turban]* or forcibly [seizes
and] carries off [another] person’s belongings,? [the cadi] shall
chastise [him] and a fine of one akge shall be collected for each
stroke.3

74 Furthermore, [a person] who steals a prisoner of war,’ lures
away a male or female slave [from his or her master], lures away?
a boy?® and goes away [with him],* breaks into a shop, enters a
house [with intent to steal?] or patently commits theft5 several
times shall be hanged.6

75 [A woman] for whom(?) procuring is patently committed or
[a person]! who practises procuring shall have his [or her] forehead
branded.2

76 And if [a person] is [found] dead’ in the midst of a body of
people,2 they shall be threatened [and] compelled to find the
criminal. If they do not find [him], those people shall be arrested
and put in prison and [the case] shall be submitted to the Sublime
Court. Whatever irrevocable order? is issued with regard to them,
action shall be taken accordingly.+

swear [that he is innocent when he is accused of stealing from his son ]; out of
respect [for his father] he must not do [this].

73 1 Cf. § 67, n. 2.
2 esbab could be the popular Turkish corruption of Arabic esvdb, ‘clothes’.
3 Cf. DPC, § 5 (2).

74 * Most probably, a prisoner of war who has been made a slave.

2 Lb, etc.: seduces

3 Servant?

4 Qa, Qb: leaves the town [with him] Na, Nd: hides [him]

5 Here apparently in this restricted sense and not in the meaning of ‘crime’.

6 Db (Da): And [a person] who steals or lures away a prisoner of war shall be
liable to the same punishment as thieves . . . And [as to a person] who commits
theft or persons who break into a shop, it is obligatory to hang them. And [a
person?] who is known to have committed theft [repeatedly?] . . . shall be
" hanged.

Cf. DPC, § 5 (2).
75 * Fp: a woman

2 Cf. §§ 30, 57. Cf. also DPC, § 14.
76 t Vb: is [found] killed Lc: And if a crime is [committed]

2 Da, Db add: [and] this is [the result of] wrongdoing

3 Lit., order which runs like a decree of Providence. Eb, etc.: Imperial

4 Db: put in prison, and blood-money shall be imposed [on them].

Cf. § 44.
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77 1f a person is [found] dead! within a [town-]quarter or within a
village,? or if a sudden attack is made on a caravan3 and injury is
[inflicted],* or theft or robbery is [committed somewhere] between
villages, [the people in the vicinity] shall certainly be compelled
to finds the criminals.

And if [they are not found® but] there are suspects, they shall
be examined and compelled to pay compensation.? If there are no
suspects, the inhabitants of the quarter or the people of the village
shall be compelled to pay compensation.?

78 If the belongings of a person who [during a journey] makes a
halt near? a village are stolen by night, the villagers shall certainly
be compelled to find the thief. If he is not found, the villagers shall

be compelled to pay compensation.?

79 And if a guest passes the night in a person’s house and during that
night something is stolen [in that neighbourhood], the master of the
house shall be compelled to find his guest.! Whatever the shari‘a and
the customary law (“6rf) require from him shall be done.

77 * Va, Vb: is found killed

2 Va, Vb, Vc add: or a caravanserai

3 Fb, etc.: a caravanserai Ia: a shop
Fb, Fd add: on someone’s property or person
Ea, etc. add: [and] produce
Thus in Pb, Pf.

In the parallel section (§ 44): to bear the blood-money

8 Sa, etc.: shall be examined. And whether there are [suspects] or not, [the
case] shall be submitted to the Sublime Court and action shall be taken according
to whatever order arrives. (Cf. § 76.)

Many E, F, G, I, K MSS. omit subsection (2). Ff, etc. (instead) : Thus, if it is
impossible to find [the criminals], blood-money (a fine) shall be imposed [on
the people in the vicinity].

In the margin of Rb, Rc (referring to this section or to § 78?), and of Lb: The
injunction of the shari‘a is valid [here]. If according to the shari‘a compensa-
tion is [to be paid, those concerned] shall be compelled [to pay]. If it is not,
[they shall] not [be compelled to do so). Furthermore, it is necessary that the
theft be an established fact and be proved. If it is not proved, nothing is due cn
the strength of a claim only.

Cf. § 44; cf. also DPC, § 8. Cf. also Horster, 60 (97).

78 t Pe: in the middle of

2 Da, Db: And if beasts of a caravan halting [somewhere] between villages are
stolen [and] it is not known who has done [it, the villagers] shall be threatened
[and] compelled to find the thief or [else] compensation shall be imposed [on
them].

Cf. § 77, n. 8 (third paragraph).

79 1 Who may have departed in the meantime.

EUR- T RS
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80 If a shop in the bazaar is broken into [by] piercing its wall or ceiling
and goods are carried away, [the matter] shall be investigated and [the
people in the vicinity] shall be compelled to find that! thief.2 And if
[the shop] is broken into through its door or window or its lock is
forced—if there is a watchman, he shall be compelled to pay compen-
sation;3 if there is no guard, those who are suspected shall be examined
and be compelled to find the thief.

81 If a person, while proceeding along a road, takes [and carries]
away yogurt or bread by force,! [the cadi] shall? chastise [him] and
a fine of one akge shall be collected for each stroke.3

82 If something stolen? is found in a person’s possession or in his
house [and he claims that] he bought [it], he shall be compelled
to find the person who sold [it to him]. If [the latter] is not found?
[and] he [himself] is a suspicious [character] he shall be tortured,3
unless [the seller] is found, brought and handed over to the cadi,
or [the holder of the stolen goods] proves that he found [them] in
a desolate area.

But when torture [is applied], care shall be taken that [the sus-
pect] does not perish before [his guilt] is proved. If he dies during
torture, there is no blood [to be avenged].+

But if he proves that he found [the stolen goods] in a desolate
area, he shall be released.s

83 If something is lost! in a caravanserai, [the people] who are in
the caravanserai shall be compelled to find [the thief].2

80 1 Lit., its.
2 Qr, that thief shall be examined and compelled to produce [the stolen goods].
3 This implies that in that case no measures are to be taken to find the thief.

81 T Pb (instead): without [paying] money [for it] Ph adds: from a villager
2 Aa adds: make [him] pay [damages and]
3 Ba, Ca: for [every] two strokes Fa, Fe add: From infidels half the fine
[imposed] on Muslims shall be collected, as mentioned before.

82 t Da, Db: If a stolen beast

2 Da, Db, Fa: If he does not find [the seller] \

3 Db (Da): he is [deemed to be] the thief (i.e. without having confessed under
torture)

4 Ea, etc.: A suit at law in regard to him (i.e. against those who caused his
death) shall not be heard.

5 The section is poorly constructed as a result of later additions.

Cf. DLF, § 8.

83 1 Oa: stolen
2 Kf adds: unless [the thief] is found and that person (the thief) is handed
over to the cadi.
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84 Furthermore, the keepers of caravanserais shall be trustworthy
and reliable persons. Every morning they shall make an inspection
and scrutinize and fully ascertain whether any person’s belongings!
have been stolen [during the night]. [Only] thereafter shall they
open its gate and give [the travellers] permission [to leave].

If, after they have followed this {rule],? any person claims that
his belongings’ have disappeared, no action shall be taken.3 If
the keeper of the caravanserai gives [the travellers] permission [to
leave] without [first] making an inspection,+ he shall be compelled
to pay compensation for the value of [any] belongings that have
disappeared.s

85 If [the wall of] a caravanserai is pierced from outside and
belongings [of travellers] are carried away, [any person] outside
who is thought to be guilty and is a suspicious [character] shall be
arrested and examined.! [Thus] the thief shall be found and be
compelled to produce the provisions and belongings he has carried
away; they shall be handed over to their owner in accordance with
the shari‘a.?

86 Ifitissuspected that people inside [the caravanserai] combined
and conspired with a thief outside, [any person] among those
inside who is a suspicious [character] shall be arrested, examined in
accordance with the shari‘a and the customary law and?! compelled
to find the thief. If he is not found [and] the caravanserai is
[located] within a quarter [of a town], whatever rule is [applicable]

84 1 Ea, Fa: provisions and belongings

2 Ea, Fa: after they have made inquiries and ascertained that nothing has
been stolen or seized

3 Ea, Fa, Ja: no hearing shall be given [to his claim]

4 Ea, etc. add: [and] that night some.[belongings] of people who stay in the
caravanserai have been stolen (it being certain that they were stolen)

5 Ea, etc. add: because he acted with gross negligence

In the margin of Rb, Rc (referring to § 857; see its text, notes 2 and 4, and its
trans., n. 1): After it has been proved in accordance with the shari‘a that [the
belongings] have [indeed] disappeared

85 t Lc (here) and Lb (after ‘carried away’ in the next sentence) add the same
clause as is added in the margin of Rb, Rc to § 84.

2 Db (Da): If a caravan rests in a caravanserai and [its wall] is pierced and
something is carried away, the keeper of the caravanserai shall be compelled to
find [the thief].

86 * Fa, etc. add: by threats
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in a [case of] theft [committed] within a quarter [of a town] shall
be applied also [in regard to the theft] in the caravanserai.?

87 If a criminal is a fief-holder (sz:pa'hi),l he shall be put in prison
and [the case] shall be submitted to the Sublime Court.?

88 If according to the customary law? it is proved and evident
that a person has committed a crime, he who serves as cadiz shall
give a certificate (hiiccet) [to that effect] to the executive officers
(ehl-¢ ‘orf). In accordance with that certificate, the executive
officers shall hang the person who incurs hanging and cut off a
limb of the person who incurs the cutting off of a limb. And the
cadi shall not prevent this? and shall not cause the punishment to
be postponed# [but] let the punishment bes carried out at the place
where the crime was [committed].

89 If a criminal confesses under torture and there are also signs
indicating [his guilt], his confession shall be valid [and capital or
severe corporal] punishment shall be inflicted on him according to
his crime.!

2 Ja: If . . . the caravanserai is [located] within a [town-]quarter, the inhabi-
tants of the quarter shall be compelled to find the thief.

87 1 Ea, Fa add: [and] he incurs [capital or severe corporal] punishment

2 Da, Db: . . . (sipdhi), his punishment shall be like that of [any other] crimi-
nal.

Cf. § 123, n. 8.

88 T As opposed to the shari‘a. For proof according to the customary law see
§ 89.

2 Fb, Ke: . . . a crime, he shall be brought before the cadi; the cadi shall hear
[the case], and the cadi shall hand over the criminal to the executive officers
and . .. -

3 ¥b (Ke): In this matter, the cadis shall not [act] contrary to the old kdniin
[by] preventing the [infliction of the] punishment that is due according to the
customary law

4 Nd: and the subag: (i.e. one of the principal executive officers) shall not
postpone the punishment

5 Or, cause the punishment to be.

6 Db (Da): If according to the customary law it is evident that a person has
committed a crime, (Da: the cadi) shall take no further part [in the pro-
ceedings]. You (i.e. the sancakbegi to whom the kdniinndme is sent) shall inflict
[capital or severe corporal] punishment on every criminal according to his crime
fand] in conformity with this k@ninndme (siydasetname).

Cf. Barkan, 3, § 29; 27, § 21; 70-1, § 44.

89 1 Cf. (in a different matter) Da, Db: In [cases of] a person’s confessing
under torture, the cadi shall not interfere; [the criminal] shall be compelled to
produce what he confesses [to having stolen] or pay [compensation].
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90 If a criminal! says of [another] person that he is his accomplice
—if that person is a scapegrace and? suspicious [character], he shall
be tortured;? if he is not, no action shall be taken [against him
merely]4 on the strength of the criminal’s word.s

91 If a person kills his father or his mother or another of his
relatives,! whatever the shari‘a orders shall be done.

92 If a person! sets fire to another’s house or shop? and small items
of property are burnt in the house [or] shop, [and] if [this] is proved3
in accordance with the shari‘a and a person is suspected [of this
act], [the people in the vicinity ?] shall be compelled by threats to

find the criminal.
If he commits [the offence] intentionally, he shall be hanged.+

93 And if [this offence]® is [committed] in towns, the watchmen and
guards shall be examined in accordance with a strict order? [of the
Sultan]. If [the offence] is committed while they are inattentive, the
persons guarding that place3 shall henceforth not be employed in that
function and, by way of administrative punishment, shall be expelled
from the town.

90 * Fa, etc. add: [who] is arrested, [whose] crime is proved and [who] incurs
[capital or severe corporal] punishment

2 Fb: that person was there at that time (was present when the crime was
committed) and is a

3 In the margin of Rb, Rc: [This] must [first] be submitted [to the Sultan].

4 Fa, etc.: he shall not be tortured merely

5 Fh, etc. add: This matter was regulated in this form by a noble firman of
H.M. the Sultan, Asylum of the World, on 19 Zi ’1-Ka‘de of the year 910 (23
April 1505) (other MSS.: of the year goo, 915, 927).

In the margin of Va, etc.: Subsequent to that date, a firman to the very same
effect in regard to this punishment is known to have arrived dated the first ten
days of Sa‘bin 985 (975) (October 1577 or January—February 1568).

91 1 Da (Db): his mother or brother or sister or son or daughter

92 r Fd adds: in a fit of rage (i.e. maliciously)

2 F MSS. (Kf), etc.: to houses (Db: shops) (Kf: or haystacks or hay-barns) in
towns or villages (Fb: or uninhabited places)

3 Lc, etc.: and if it is not proved . . . [who started the fire]

4 Ta adds: If [this offence] is [committed] by mistake, he shall be expelled
from the country.

Cf. DPC, § 36 (1) (?).
93 * Arson.

2 For the different meanings of yasak see Anhegger—Inalcik, Index, and
Barkan, Index, s.v. Cf. also Beldiceanu, i, pp. 41—2.

3 Va, Vb: [town-]quarter
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94 If a person finds [stray]* animals in a desolate area, be they
unbroken mares, horses, sheep or cattle, or finds an object of some
value [there] and he conceals [the find] and does not cause [it] to be
announced with the co-operation of the cadi>—if he is rich 40?
akge shall be collected as a fine, if he is in average circumstances,
20# akge, and if he is poor, 105 akge.

95 And lepers? shall be prohibited [from living among the people];?
they shall be expelled from the country.3

96 Some gipsies are not settled in small towns or villages and do not go
" peaceably about [their] business, but arm themselves, mount on horse-
back and roam the villages and countryside, oppressing and wronging
the peasants. These [offenders] have since ancient times been called

.1 As an old kdnan prescribes that such mischief-makers
shall be expclled and driven from the country, it has been commanded
[by the Sultan] that the said people, too, be expelled from the country.

971 If [a person] causes it to be announced that he has found
[stray] animals or provisions in a desolate area—if their owner is
not found, they shall be handed over to the cadi? for safe-keeping.3

94 1 Thus in Ma.
2 j.e. through a public crier or in a similar way.
3 Aa, etc.: 30 Ba, Ca: 15 4 Ba, Ca: 10 5 Ba, Ca: 3
6 Continuation: § 97.

~ Cf. DPC, § 36 (3).

95 1t Lit., leprous diseases. The meaning of the variants is not clear. Could that
in Da, etc. be a corruption of befieklileri, ‘those marked with spots’ (i.e. leprous)?
Or should we read yeiii géfilers, ‘those who wear wide sleeves’, and what would
this mean ? See also § 96. The copyists of Ff, Fq, where this section follows § 92,
seem to have understood ‘those who join [the incendiary] as accomplices’. The
explanatory word in Fx means ‘pander’.

2 Or (perhaps), And concerning lepers the [Sultan’s] order shall be carried
out. (Cf. § 93, n. 2.)

3 Db: people]; in whatever sancak they are found, the sancakbegi and his
subagis shall certainly expel and drive [them] from their country. [As to] those
[officials] who do not expel [them](?), I (the Sultan) shall take away their timdrs

and they will incur My rebuke. They shall not act negligently in this matter.

’ Cf. also the ihtisab kdniinu,in Niri, 418 : And lepers shall not be allowed to walk
about inside a town. in Ba: The lepers shall be expelled from the town;
they shall not be allowed [to stay] in the town.

Cf. also Evliya Celebi, i, p. 475.

96 T See § 95, n. 1.
97 * Continuation to § 94.

2 Ra, etc.: to the official in charge of stray animals and fugitive slaves (yavact)
3 Aa, etc.: to the cadi and the cadi shall have [somebody (the finder?)] keep
[them] in safe custody
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If [the finder] causes [them] to be announced and afterwards they
are lost,* no fine shall be collected.s

98 Furthermore, a person who bears false testimony or gives a
forged legal certificate (hiiccet) or makes active use of such shall be
severely punished.! And a false witness shall be chastised and
exposed [to public scorn]. And a person who patently commits a
fraudulent and deceitful act shall be severely punished and have his
forehead branded.2

And a person who forges a decree (hiikm) or legal certificate shall,
if he does this habitually, have his hand cut off;3 if he does not, he
shall be severely punished.4

99 If a counterfeiter’s instruments’ are found in a person’s
possession,? he shall be severely punished.3 If his counterfeiting is

proved and made evident,* [the case] shall be submitted to the
Sublime Court.s

100 Furthermore, a person who marries a woman before her wait-
ing period (‘iddet)' has come to an end shall be severely punished.?

4 yitirse or yittirse and not, as Kraelitz read, yéterse, ‘kommt’.

5 Aa,Ca,etc. add: Whatever the injunction of the shari‘ais shall be [carried out].
Cf. Barkan, Index, s.vv. yava, yavac, miiddet-i ‘6rfiye.

Cf. also DPC, § 36 (3).

98 * Cf. Ba (ihtisab kaninu): shall be duly punished by the market inspector
(muhtestb) provided [this] is proved before the cadi.

2 In the margin of Lb, Rb, Rc: The injunction of the shari‘a is valid [here];
there is no kdnin in this matter. Cf. DPC, § 38.

3 In the margin of Lb, Rb, Rc: the same note again as is translated in n. 2;
then follows in Lb: [This] must [first] be submitted [to the Sultan]. As long as
no order has been [issued by him, this penalty] shall not be inflicted.

4 Ke marg., etc. add: [and] a fine shall be collected according to his [financial]
circumstances

99 1 So in Ra, Rb, Ke marg. Sa: counterfeit coins

2 Ra, etc. add: his property shall be confiscated and . . .

3 Ke marg. adds: [and] a fine shall be collected from him according to his
[financial] circumstances  Ra adds: [and] a fine of one akge shall be collected
for each stroke

4 Oa, Ob add: by finding [counterfeit] coins in his possession, and it is also
proved that he made them Va, Vb add: If the person whose counterfeiting
has been proved is the holder of a dirlik (i.e. an income provided by the State,
such as from a fief, salary, grant, etc.)

s Cf. Anhegger—Inalcik and Beldiceanu, i, nos. 2, 5, 8, 9, 10.

100 * The period a wife has to wait after the dissolution of her former mar-
riage before she is allowed to remarry. For its length see Schacht-Bergstrisser,
86; Juynboll, 222.

2 Rg, etc: add: and a fine of one akge shall be collected for each stroke. And
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101 Furthermore, in every [town-]quarter and in every village,
those who do not perform the ritual prayers shall be examined
and? severely chastised; and a fine of one akge shall be collected for
[every] two strokes.2

102 And [attendance at] the Friday prayer service is compulsory. [A
person] who neglects [it]' or intentionally violates his fast [in the
month of Ramazin] shall be severely punished; after he has been
chastised, a fine of one akge shall be collected for [every] two strokes.z

103 And [persons] who make [loan] transactions in accordance
with the shari‘a® shall not be allowed [to take] more than eleven?
for [every] ten [pieces of money lent].3

the #mdm of the man who contracted the marriage (the imdm who conducted the
marriage ceremony) shall be found and interrogated. If he has done [it], he too
shall be punished in this way. And those who were his accomplices in this act
shall be punished and a fine of one akge shall be collected for [every] two
strokes. Ra (Pe): And a danigmend (imam) who conducts a false marriage
ceremony of a woman before her waiting period has come to an end shall, by
way of punishment, have his beard cut off (the cadi shall severely punish,
chastise and expose him [to public scorn]).

101 * Kf adds: if, after being warned, they [still] do not perform [them], they
shall be

2 Cf. ihtisab kaninu, in Ka, Pb: . . . those who do not perform the ritual
prayers shall be arrested, exposed [to public scorn] and severely punished. in
Ba: ... shall be examined by the imdm of [their] quarter and be punished.

In the margin of Rb, Rc (or referring to § 1027): The injunction of the
shari‘a is valid [here]; there is no kdniin in this matter.

Cf. Lugal-Erzi, 94—5 (decree of 1476 in the same matter).

For an order of the Sultan Mahmid II issued in 1837 requiring all Muslims
to attend the prayers in the mosques and threatening those who do not with the
bastinado, see H. Southgate, Narration of a Tour through Armenia, etc., New
York, 1840, i. 168—9.

102 * Va, Vb add: without an excuse

2 Rd, Sa: for each stroke

See also § 101, n. 2. Cf. Ka (Ba) (ihtisab kaninu): And persons who do not
observe the fast in the month of Ramazin shall be punished in accordance with
the shari‘a (duly) (and be exposed [to public scorn]).

103 * Which theoretically prohibits the taking of interest. For the ‘legal’
transaction see below, n. 3.

z Ph, Qc: eleven and a half The same in sixteenth-century firmans (and
fetvas) (see Eq, f. 98a; Eb, f. 142a-b; Horster, 45 (84)). Cf. Ba (ihtisab kaniinu):
twelve.

3 i.e. more than ten per cent interest. Ph adds: If money amounting to more
than eleven and a half [for every ten pieces of money lent] is taken as interest,
[the borrowers] shall be allowed to recover [the excess]. R, V MSS,, etc.: And
no person shall by any means be allowed to lend money at interest without
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104 Furthermore, a person who informs against an [innocent)]
Muslim, [thereby] causing him to lose [part of] his property,!
shall be severely punished and compelled to pay compensation.z

105 And if [a person] enters [another’s] garden or kitchen-garden!?
and carries away something? from there, [the cadi] shall chastise

[him] and a fine of one akge shall be collected for [every] two
strokes.3

106 And if a person commits a crime [and then] goes away and is not
found, his connections? shall be ordered to find [and produce him].
As long as they do not find [and produce him]? they shall not be let off.3

107 If a person is enjoined to find [and produce] another person,t
the kaniin is that he shall search an area of seven kadiliks.? If he
has truly searched and [then] declares that he has been unable to
find [him], provided there is no likelihood of [his] lying, he shall
be absolved and releaseds [from his obligation].+

108 If a person’s horses or mules! or oxen enter [standing] corn,?
he shall be given five strokes and be fined five akge for each animal.

making a [loan] transaction (V MSS.: [property] transfer) in accordance with the
shari‘a.

(On this common way of evading the prohibition on taking interest by a
fictitious double sale of the same property, the so-called bay* al-‘ina, see
Juynboll, 2774~-5; EI*, art. ‘Riba’ (Schacht).)

Cf. also Niri, 418 (maximum profits).

104 * As a result of the authorities’ exacting a fine, etc. from him.

2 In the margin of Rb, Rc (or referring to § 107?): It is prohibited to inquire

into the cause. _
105 1 Ra: vineyard or garden (orchard)
2 Ra, Rb, Rc: [some] fruit 3 Cf. DPC, § 34 (1).

106 * Ka adds: [i.e.] those who are bound to find [and produce him]
2 Reading bulmayinca (or buldurinca). 3 Cf. § 121.

107 * Pb, etc. add: because [he stands] surety [for his person] (i.e. he is his
kefil bi’n-nefs) or for another reason

2 A kadilik (or kazd) is the district in which a cadi exercises his functions.

3 Pb (Pe): he shall produce a certificate [to that effect] from each cadi so that
he may be released

4 In the margin of Lb, etc.: [Only] if according to the shari‘a it is incumbent
[on him] to find [the other person] shall he be compelled to find [him]; there is
no kanin in this matter.

See also § 104, n. 2 (in conjunction with n. 1 to this section).

108 * Aa, Ab: mares Ba, Ca: unbroken mares Ff adds: or donkeys

2 Cf. Barkan, 290, § 14: a field, vineyard, or garden (see also ibid., 339, § 4).
Ca adds: [and] cause damage Ub adds: if [this] is done intentionally [by
the herdsman]
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If cows enter, he shall be given3 four strokes and be fined four akge
[for each animal].# If calves or sucking calvess enter, he shall be
givens one stroke and be fined one akge [for each animal]. If sheep
enter, he shall be given3 one stroke and be fined one akge for [every]
two sheep.6

But first” [this] shall be proclaimed® in the market-places and
[the people thereby] warned.® Afterwards’® action shall be taken!!
according to the [regulation] mentioned above.*?

109 It is not [lawful] to kill an animal that enters [standing] corn

‘or to cut off its tail or ears. Action shall be taken exactly as stated
above! and, in addition, the owner of the animal shall be compelled
to pay compensation for the damage done [to the corn].?

3 Lit., [the cadi] shall give [him]. 4 Aa, Fa omit: If cows . . . animal]

5 Aa (Ab), etc.: If sucking calves {or sheep)

6 Ab omits: If sheep . .. two sheep Ab, Ca, etc. add: If pigs enter, he
shall be fined two akge and be given two strokes for each pig. (For karacanavar
see Ziibeyr-Refet, s.v.)

7 Fd, etc.: when the grain is about to ripen

8 Ke marg. adds: by order of the cadis

9 Fd, etc. add: to watch their animals

10 Aa (Ab), etc. add: if [the people] do not heed [the warmng] and do not
look after their animals [with the result] that they are found in the [standing]
corn and cause damage to the [standing]} corn

1t Aa (Ab), etc.: [their owner] shall be fined and given strokes
. 12 According to Ab, Ba, Ca, the same fines are imposed on non-Muslims.

In many provincial kdniinndmes, this matter is treated under the heading of
cerayim-i hayvandt or resm-i (‘ddet-i) destbani (destbanhik) (lit., ‘field watching’,
Turkish koricihk) or, in certain European sancaks (e.g. Bosnia, Srem), resm-i
polagina (from Serbo-Croatian poljadina, poljarina). While some kaniinndmes
(Barkan, 46, § 2; 49, §8; 310, § 20) include regulations similar to the text
above, others (ibid., 69, § 37; 134, § 18; 176, § 15; 199, § 13; etc.) prescribe five
strokes and a fine of five akge whatever animals enter the corn, and a few (Kd,
f. 103b; Tapu ve Kadastro' Genel Miidiirliigii, Ankara, Kuyudu Kadime
Defteri 62, f. 2b; see also Barkan, 158, § 11; 181, § 10) impose a fine (of five
akge) for damage done by horses, mules or cattle but not for that done by sheep
or goats (except in the case of excessive damage). According to Barkan, 290,
§ 14, a fine of one akge is to be paid for every three sheep or each pig.

- A fixed resm-i destbani (such as two, four, or five akge per hdne, i.e. family),
irrespective of whether any damage has actually been caused, ‘shall no more be
collected’ (Barkan, 69, § 37; 134, § 18; etc.; but see ibid., 158, § 11; 290, § 14;
397, § 11; Tuncer, Toprak Hukuku, 224).

Cf. also DPC, § 33. Cf. also Anhegger-Inalcik, p. 73 (with the better reading
in Beldiceanu, i, p. 145, n. 6).

109 * In §108. Aa, Ab, etc. omit: Itis ... above

2 Aa (Ab, Fa) add: He shall be threatened [so that the people] will look after
their animals and not let [them] cause damage to the corn [so that] the grain and
[standing] corn of the Muslims and infidels will not be ruined (end of section).
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If [the owner of the corn] kills or strikes and mutilates the animal
or cuts into some part of its body? with the excuse that he warned
[its owner but the latter] did not watch over it, he shall be com-
pelled to pay as compensation whatever is required by the shari‘a,
be it its [full] value or [the equivalent of] its decrease [in value].+
Furthermore,s the owner of the animal shall be compelled to pay
compensation for the damage done to the corn.

110 If corn is [standing] in the vicinity of a village or between
villages or on the way to a watering-place for animals,* the owner
of the corn shall be compelled to build a fence of brushwood?
[round it].3 If he does not do [so, any ensuing] damage will be his
own [fault, and] no guilt will attach to the owner of the animals+
unless they enter [the corn] at night or are driven into [it] inten-
tionally.s

111 Furthermore, the villagers shall not interfere with and trespass
on one another’s watering-places and pastures. Those who do
shall be punished and restrained.

In this case, the kanin is as follows: The area set apart as the
commons of towns and small towns extends to a mile and a half,
that of villages to one mile.? [Here] their animals and sucking calves
may walk about [freely] and [the people] may procure and make

3 Lb, etc. add: [while the animal is] right in the corn

4 Lb, etc.: . . . over it, no claim shall (can) be raised [against the owner of the
corn]

S i.e. on the other hand.

6 Ra: [in value]. The owner of the corn shall [also] have to bear the damage
[done to his corn].

Ra (Rd) then add: If [the owner of the corn] strikes and wounds [the
animal] with a knife or another tool, he shall, if no [payment of compensation
for its] decrease in value is required by the shari‘a, be chastised and a fine of one
akge shall be collected for each stroke.

Cf. also Barkan, 310, § 20; 344, § 3. Cf. also DPC, § 33.

110 * Aa, Fa, Fdd add: that is, a place through which animals pass

2 For avlagr see Tarama Sézligi, ii, iii, iv, A-B; Derleme Dergisi, 1; Ziibeyr—
Refet, s.v.

3 Ib, etc. add: so that animals shall (can) not enter it; it shall be strong

4 Lb: [and] the owner of the animals shall not be compelled to suffer [any]
loss [by paying compensation] Cf. Barkan, 49, § 8 (adding): and the owner
of the animal shall not be chastised.

5 Aa, etc. omit: If he does not . . . intentionally.

Cf. Barkan, 46, § 2; 49, § 8; 310, § 21.
111 * In the margin of Rb, Rc: The area in which since ancient times animals
have been walking about is [considered] pasture-land; it has no [generally
fixed] boundaries. There is no kdnin [in this matter].
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use of threshing-floors. [This area] shall not be enclosed [for
private use] and shall not be cultivated.

As to [the term] mile (mil), this means the distance at which one
cannot distinguish a man from a woman.2 If any person cultivates
[land]® beyond that area with the knowledge of the feudal lord
(sipahi), it becomes his and shall not be taken away from him.+

112 If a person strikes and kills another’s hen, dog, or other
animal, he shall be compelled to pay compensation; [the cadi] shall
chastise [him, but] no fine shall be collected.r

113 Furthermore, disreputable men shall be prohibited from
coming to places where women and boys go [to] fetch water or
wash clothes. Those who do not submit to this prohibition shall
be chastised and a fine of one akge shall be collected for [every]
two strokes.!

And [people] shall not gather and sit down in front of a public
bath or on the way to a public bath.2 And they shall not relieve
themselves on a cemetery or a road. Those who after being warned
do not submit to this prohibition shall be severely punished.3

114 Some dealers in female slaves pay somewhat higher rent! [for
lodging] at caravanserais, bring in dancing-girls and other female
slaves and draw [them)] to drinking-parties attended by the people
[who stay there; as a result] debaucheries and similar lawless acts are
committed. And it sometimes happens that a person [lodging] at the
caravanserai obtains one [of these] female slaves by a sham(?) purchase;
until that person leaves the caravanserai that female slave stays with
him, and when he is about to leave, the slave-dealer buys [her] back

2 According to a kaniin in the agrarian law (Dil ve Tarih-Cografya Fakiiltesi
Libr., Ankara, Ismail Saib yazmalar, 1, 53, f. 10a), a mil is one-third of a fersah
or 4,000 paces. The Islamic mil was approximately two km. (see Hinz, p. 63;
EI2, art. ‘Farsakh’ (Hinz)). 3 Pb, etc.: brings into cultivation [waste land]

4 Cf. Barkan, 3, § 16; 78, § 9; 79, § 13; etc. (see Index, s.v. Ori); Glasnik,
xxviii (1916), 438.

112 1 Ra adds: Another [version] says: [and] a fine shall be collected.

Cf. § 64, n. 1.

113 * In the margin of Lb, etc.: If chastisement is required according to the
shari‘a, they shall be chastised ; if not, there is (shall be) no chastisement and no
fine [shall be collected].

2 Which is frequented by women and boys. Ta: or near a spring

3 In the margin of Lb, etc.: The injunction of the shari‘a is valid [here];
there is no kdniin in this matter. .

114 * For kst in this meaning see Derleme Dergisi, iv, s.v. kst.
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for a few akge less than that [which he got for her]. To prohibit such
acts, firmans have repeatedly been issued.

115 Furthermore, the tax-farmers (‘ummal)! shall not be allowed
to interfere? with [any person] and shall not? collect a fine from
him merely on [the allegation of] his [having committed] misdeeds,
without anything being proved against him in accordance with the
shari‘a. If they do collect [a fine], the cadi shall again* give judg-
ment and let [him] recover [the fine he paid to them].

116 The executive officers (ehl-: *rf) shall not imprison and hurt
any person unless [he is convicted] by the cadi.

And [the executive officers] shall collect a fine according to the
guilt of every [offender] and shall not collect more [than is due].
And if they do, the cadi shall give judgment with respect to the
excess of the fine and let [the offender] recover [it].

117 If a criminal flees [and then] comes and mingles with! mem-
bers of the yaya or miisellem corps, the nomads (yirik), [the
Sultan’s] falconers (doganci)> or [peasants on]3 waqf [land] or
freehold property,+ they shall be compelled to find the criminal
[and] shall capture [him]. And if they do not hand over the criminal,
they shall bear his whole fines and be compelled to pay [com-
pensation for] what the criminal took away.

If the criminal belongs to one of these [groups], [capital or

115 t For the role of the ‘@mils in the administration of criminal justice see
below, pp. 242, 295-6.

Ra, etc.: the executive officers Pa (Pb): the tax-farmers and fief-holders
O MSS.: the sancakbegi’s man (men), subaji(s), local subags, fief-holders, tax-
farmers and others

2 Ob, Pb, etc.: shall not interfere La: shall not let any person interfere

3 Ob, Oc, Pb: shall not let [any person]

4 Nevertheless?

116 t Cf, Barkan, 5, §30; 27, § 21; 71, § 49; 200, § 21.

117 1 ie. enters the land of.

2 Ib adds: the voynuks For them and the other military corps mentioned
here see Gibb-Bowen, i. 53—5, 190-1, 248-52 and the sources quoted there.
Their holdings are contrasted here with the lands of the ordinary fief-holders
(stpahi) and the Imperial domains.

3 Thus in Fa, Fb, etc.

4 Ta adds: and hides [there]

5 garamet may also refer to the blood-money due.
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severe corporal] punishment shall be [inflicted] on him as [on]
other people.® Thus shall they know.”

118 And if [a person] commits theft or [another] crime in one sancak
and [then] flees and comes to another sancak, a man shall be sent [there]
and [the criminal] fetched. Or, if he flees from the people of a [certain]
sancak and comes to another sancak, he shall be punished in the sancak
where he committed the crime.!

119 And if [a person] commits a crime and [then] goes away—if a fine is
collected from him at the place to which he has proceeded, no fine shall
be collected from him once more when he comes [back] to his [former]
place [of residence]; and if no fine was collected [there], the fine shall
be collected [here] in accordance with what is proved against him.?

120 And if a person goes from one place, comes to another place and
commits an offence [there]'—if a fine was collected at the place where
he committed the offence, no fine shall be collected once more when he
comes back to his former place [of residence]; if no [fine] was collected
at [his] former place,? it shall be collected [here].

Chapter XV

ON SUSPECTS AND THEIR CONNECTIONS!

121 If a person is accused of an offence and he is not found, his
son—if he has a son—or his brother or his relatives or his com-
panions or those standing surety [for his person] or the people of
his village or the community of his quarter [of the town] or, if

6 Some F MSS.: criminals

7 The beginning of the concluding formula of a decree of the Sultan. The
word ‘they’ refers to its addressees. This is the last section of the criminal code
in many texts.

118 1 Is the second sentence another version of the first?

But further on in the same text: In whatever sancak a criminal is [found, capi-
tal or severe corporal] punishment shall be [inflicted] on him in that place
(there, or where he committed the crime?).

119 * Or (perhaps), in accordance with what is incumbent on him.

120 * Lit., comes and commits an offence at another place.
2 j.e. the place where he committed the crime.

Heading * See § 106.
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he stays at [another] person’s house, that person shall be enjoined
to find! [him] and hand [him] over to those who seek him.?

122 Furthermore, if in some place guards are [made responsible
for] watching a dangerous pass (derbend)! and they are remiss and
negligent in [carrying out] their guard [duty] and do not find [the
robbers] who took away the belongings of the Muslims? lost [sic]
on that road, they shall be compelled to pay compensation, because
it is incumbent upon them to guard the pass and keep it under
observation.3

123 Furthermore, if those who on the strength of an Imperial
berat' hold the office and receive the salary of a cadi, miiderris,2
miitevelli,3 nagir,* seyh,s hatib,® imam,” and the like become liable to
chastisement, they shall not be chastised. For such people it is
chastisement [enough] if the cadi just tells [them] in harsh words
never to commit such [an act] again.

And if they [deserve] to be imprisoned, they shall, if [someone]
stands surety [for their person], not be imprisoned and [the matter]
shall be submitted and officially notified [by the cadi] to My
Sublime Court. If, however, [their offence] is a grievous outrage
[and] there is a likelihood of [their resorting to] flight and, further-
more, there is nobody standing surety [for them], they shall be
imprisoned.8

121 t Lit., . . . enjoined and shall be compelled to find.

2 In the margin of Lb, etc.: [Neither] his companions nor the people of [his]
village are enjoined [to find him]. It is [the obligation] of the person who stands
surety [for him]; if there is no one standing surety [for him)], it is [the obliga-
tion] of his relatives.

Cf. § 106.

122 1 On the derbend system, see Uzuncgarsili, in Belleten, xv (1951), 396—7;
idem, Kapukulu, i. 109—11 [and now Cengiz Orhonlu, Osmanls Imparatorlugunda
Derbend Teskildt:, Istanbul, 1967]. 2 Ib: travellers

3 In the margin of Rb, etc.: The payment of compensation is [a matter
prescnbed] by the shari‘a. If compensation is not [required] by the shari‘a,
there is no (liability) [at all].

123 t Writ of appointment issued by the Sultan.

2 Professor at a theological college (medrese).

3 Administrator of a pious foundation (waqf).

4 Superintendent of such a foundation.

5 Religious leader, such as head of a dervish fraternity or monastery, preacher,
teacher, etc.

6 Official preacher in a mosque. 7 Leader at public worship.

8 In the margin of Lb, etc.: [Cases of] cadis and miiderrises [and] all [other]
servants (kul) of the Sublime Court and Exalted Palace as well as [of] sipdhis are

8259126 L
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124 Furthermore, if the community of his (or her) [town-]quarter
or of his (or her) village complains that a person is a criminal or a
harlot and, saying ‘He (or she) is not fit [to live with] us’, rejects
him (or her), and if that person has in fact a notoriously bad
reputation among the people, he (or she) shall be banished, i.e.
ejected from his (or her) quarter or village.

And if he (or she) is not accepted also in the place to which he
(or she) moves, he (or she) shall be expelled from the town [alto-
gether]. But [action] shall be suspended a few days to [see how
things turn out:] If that person repents his (or her) former mis-
deeds and [henceforth] leads a righteous! life, very well.2 If not,
he (or she) shall be ejected from there too and be definitively
expelled; he (or she) shall leave the town and go away.3

Chapter?

ON DISTURBERS OF THE PEACE

125 If a person is a disturber of the peace [who] is always engaged in
mischievous activities and [whom] the Muslims tell to his face that they
do not consider him a law-abiding person, the cadi and the subag: shall
take no part [in the proceedings against him]. The person who is en-
trusted with [the infliction of capital or severe corporal] punishment

[to be] submitted [to the Sultan]. [In the case of] other people this is not neces-
sary; in regard to them, [the punishment] required by the shari‘a is [to be]
carried out. (Cf. § 87.)

Cf. Barkan, 180, § 28: The collection of a fine from fief-holders and berat-
holders is contrary to the kgniin. Their [punishment in lieu of] fines is admoni-
tion (te’dib) and reprimand (gizgmdl). And if they become guilty of a serious
[offence], they shall be deprived of their office. And if a situation arises in which
they are liable to [capital or severe corporal] punishment according to the
shari‘a and (or?) the customary law, it shall [only be inflicted] after [the case] has

been submitted [to the Sultan].

" Cf. Ottoman Penal Code of 1858, section 19, Addendum.

124 1 Ua adds: and God-fearing

2 Od: he (or she) shall not be interfered with

3 In the margin of Lb, Rb: Banishing is prohibited; what is required by the
shari‘a shall be carried out.

However, harlots are known to have been expelled from their town when
people bore witness before the cadi in respect to their misconduct (see, for
instance, copy of a firman of 980/1572 in Mithimme Defteri, vol. 19, no. 628).

Heading: ' No number. The chapter consists of one section only.
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and [the execution of] the [Sultan’s] order [to impose such penalty]’
shall punish [him].

MATTERS PROHIBITED FROM BEING HEARD
[IN COURT]

126 It is prohibited to hear a suit in respect of the killing of a person
whose wounded corpse has not been found unless his belongings and
his animal have been found, indicating homicide. In that case, [the
suit] shall be heard in accordance with the shari‘a.

According to the shari‘a, no blood-money (diyet) is required for a
person who fell from a tree, was buried under a wall, or fell from a
horse and [thus] perished, or who was drowned in the water or was
struck by lightning, fell from a bridge, a roof or a precipice or fell into
a well. For the same reason no ‘tithe of blood-money’ (‘6s7-i diyet)? is
[to be collected] according to the kaniin.

And when the sea washes a drowned person ashore [and] no sign of
strangling or wounding or other indications of killing are found on the
corpse, it is, according to the shari‘a, not permissible for the executive
officers to demand ‘tithe of blood-money’ or for the heirs to demand
blood-money for such a corpse thrown up by the sea.?

125 ! For yasak see § 93, n. 2. The official referred to is the yasakg: or yasak kulu
(see Anhegger—Inalcik, Index, s.v., and Beldiceanu, i. 171, and Index, s.v.).
126 * Ia, etc. mention further kinds of accidental death, such as falling into a
fire, being torn by a wild animal, falling from a carriage (or cart), etc.

2 For this term, see below, pp. 297-8.
3 Cf. § 44. .
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TRANSLATION OF THE DULKADIR
REGULATIONS

THE DULKADIR PENAL CODE (DPC)

Introductory remarks

Four texts of this code have been found (see above, pp. 44-5):
A 998 and A 402—the so-called Kananname of ‘Ala’ al-Dawla;
B 998 and B 155-—the Kaninname for Bozok.

The translation is chiefly based on the latter, but significant
divergences from and additions to the B text are noted in round
and angle brackets respectively, with their sources indicated within
the brackets. The numbers of the sections are those supplied
in the text published by Barkan (pp. 124-8), but some sections
have been subdivided. For certain rules followed in the trans-
lation, see note to the translation of the Ottoman Criminal Code

(above, p. 93).

Statutes Concerning Highway Robbers and Thieves

1 Any person who holds up travellers and commits highway
robbery shall be hanged by his neck and severely tortured.*

2 (1) And any person who steals a horse or steals a mule shall,
if his hand is not cut off, be fined 18 gold pieces.! And if he
steals a camel [and] his hand is not cut off, he shall be fined
- 20 gold pieces. And if he steals a head of cattle (A: [and] his
hand is not cut off), he shall be fined 12 (A: 14) gold pieces. And
if he steals a sheep (A: or goat), he shall be fined four (A: five)
gold pieces.2

1 1 Cf. the shari'a penalties for kat‘ al-tarik (Schacht-Bergstrisser, 101;
Juynboll, 306 et seq.).
2 (1) * Lit., [a fine of] 18 gold pieces shall be collected [from him].

2 Cf. OCC, §§ 66, 65; DFR, § 2(?); DLF, §§ 7, o-
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2 (2) And [if] the above-mentioned have accomplices and two or
three (A: three or four) persons commit the theft, each of them
shall pay the full fine.X

3 And if one person steals two horses or two camels or two head of
cattle (A: or two mules) or two sheep or more than two, at once
or on two occasions, he shall pay the full fine, whatever it may be,
for each animal. If he steals more than three [animals] at once,’ he
shall still pay the fine for three animals [only].2

4 And if [a person] steals a beehive or a ploughshare or a horse-
cloth or a fetter or a stirrup or a saddle or anything similar [and]
its value is [at least] 10 akge, he shall be fined four (A: five) gold
pieces.!

5 (1) And if any person breaks into a house [and] his hand is not
cut off, he shall be fined 20 gold pieces. And if he breaks into a pit
[in which grain is stored]' (A: [and] his hand is not cut off), he
shall be fined 14 (A: 15) gold pieces.z

5 (2) If [a person] snatches away a muslin [turban] or a robe at
night or steals anything from the market or a house by day [and]
its value is [at least] 10 akge, he shall be fined 10 gold pieces.!

~6 And [if] any thief has his hand cut off* (A: [and] the animal)
which he stole [still] exists as it was,? its owner shall recover [it];
if it no [longer] exists, no compensation is to be paid [to him].3

2 (2) * Cf. OCC, § 42 (on another matter).

3 1 For bir def'‘akine (Barkan, 125) read bir def'a gene (yine).
2 Cf. OCC, § 42 (on another matter).

4 1 Cf. below, § 5 (2), n. 1; DPC (B), § 55. Cf. also OCC, § 65; DLF, §o.

5 (1) * While A 998 has kapu, A 402, B 998, and B 155 have kuyu, which is
preferable.
2 Cf. OCC, §§ 74, 68.

5 (2) * Only in B. But cf. A § 43 (Barkan, p. 123; addition?): If [the object]
a person stole is [worth] not less than 10 akge, his hand shall not be cut off [but]
(or and if his hand is not cut off) he shall be fined one gold piece. According to
the shari‘a, [the sentence] is conditional on the testimony of two legally com-
petent Muslims.

Cf. OCC, § 73, 67, 65.

6 * For the form olunubdur see Deny, p. 885.

2 j.e. not having been killed (or sold to someone else?). Is yiizile in B a
synonym of ‘aym ile in A? The shari‘a term is kd’im. '

3 This conforms with the prescription of the shari'a (see Schacht—
Berpgstrasser, 101).
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7 And any person who strikes and kills a thief while he is com-
mitting the theft shall not be guilty. And if he pursues [him] after
he has committed the theft and gone away, [and] strikes [and]
kills [him], he shall likewise not be guilty.

8 And if any person is suspected of theft [and] he [is a person
who] constantly steals and there is surmise (A: concerning him)
[in this connection] he shall pay [compensation] in accordance
with the customary law (‘orf).t

9 If a person enters by night a house [which] it is not his common,
that is usual, practice to enter [and] the master of the house strikes
[and] kills [him, then], in accordance with the customary law (‘o7f),
he (the master) shall not be guilty.r

Statutes Concerning Fornication and Related Matters

10 If any person commits fornication [and this] is proved in
accordance with the shari‘a [and] (A: or) the customary law (“drf)—
if he is unmarried (A: [and] no fixed shari‘a penalty (hadd) is in-
flicted), he shall be fined 12 (A: 13) gold pieces; if he is married
[and] he is not stoned to death, he shall be fined 15 gold pieces.t

11 If any person approaches his fiancée [and] has sexual inter-
course [with her, this] is [to be deemed] the same as fornication.
But if he approaches [her and] has no intercourse [with her], he
shall be fined five gold pieces.* |

12 (1) And if any person enters a house with intent to commit
fornication or touches or kisses [a person] without (A: with)! the
consent of the person kissed, he shall pay the fine for fornication.
And if he enters (A: or kisses) or touches [a person] with his (or
her) consent? (A: by force),* he shall be fined five gold pieces.3

8 1 jie. without legal evidence, as required by the shari‘a, having been produced.
Cf. OCC, § 77.
9 * Cf. OCC, § 14 (but in the chapter on fornication).
10 * Cf. OCC, §§ 1-5; DLF, §§ 12-13.
11 * Cf. DFR, § 10.
12 (1) * Comparison of the penalties in this section proves that the version
in A is faulty.
2 The meaning of the following word in B (yirden, yérden, or perhaps birden)
is not clear.

3 Cf. OCC, §§ 9, 18, 20; DLF, § 5.
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12 (2) And if [a person] causes a girl to comply with his wishes,?
she shall not be given [in marriage] to him [and] he shall pay the
fine for fornication. And if the girl willingly complied,? her father
or her brother shall be fined 12 gold pieces. And if he makes her
comply? by force, the girl’s father (A: or brother) shall not be
fined, (A: but) [the person] who made [her] comply* shall pay
the fines (A: for fornication) [due] from both parties.s

12 (3) And if several persons associate in (A: suddenly attacking
a house and) abducting a girl, each of the accomplices shall be
fined eight (A: 15) gold pieces.? (A: If they wound a person, com-
pensation (diyet) for him? shall be collected and given to whom
it is due according to the shari‘a.)

13 And if a person sees his close female relative (mahrem)' play
amorously and have sexual intercourse with a stranger (namahrem,
A ecnebi)? [and] kills them, he becomes guilty of homicide accord-
ing to the shari‘a,? [but] according to the customary law (‘drf) he
shall not be culpable. (A: He shall not be fined under the pretext
that he has become culpable.)* And if he kills [them] on the
strength of what somebody has told [him], he becomes culpable
and guilty of homicide, unless there appears a witness [who can
produce evidence] according to the shari‘a.s

12 (2) * This section (in B) seems to refer to elopement and abduction, which
are not otherwise dealt with, though the penalty is amazingly light as compared
with that for the abduction of a boy (see § 15). For uydurmak in this meaning, see
Derleme Dergist, s.v. uyduran.

2 A (from the beginning of the section): If [any person] kissed a girl, he shall
pay the fine for fornication. If the girl willingly let [him] kiss [her]

3 A: If he kissed [her]

4 evidir in A is probably a copyist’s error for uydur[andan].

5 Cf. OCC, §§ 10, 11 (if the reference is to elopement and abduction) or
§ 18 (if the reference is to kissing); DFR, §§ 5, 8

12 (3) ! In A this and the following clause form the first part of § 15. Cf. OCC,
§12.
2 QOr, their compensation.

13 * In Persian, mahram has also the meaning ‘wife’ (see Steingass, s.v.); but
see below, n. 3.

2 j.e., a man who is not so closely related that marriage with him is un-
lawful, and who therefore is not allowed to enter the harem.

3 Since even the shari‘a makes it lawful for a husband to slay his wife and her
paramour in such circumstances, this statement apparently does not refer to a
wife but to a close female relative.

4 The word ‘rfen in A should preferably be joined to the precedmg clause.

5 Cf. OCC, § 13.
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14 If a person practises procuring’ as his permanent profession,
his face shall be blackened and he shall be exposed to public
ignominy (A: [and] his nose and ear(s) shall be cut off). If it is
not [his permanent profession], he shall be fined five gold pieces.?

15 1And if a boy is abducted, [the abductors] shall be castrated?
or else be fined 24 gold pieces. And if [the abducted person] is a
catamite (muhannes),? the legal punishment (hadd)* for fornication
shall be inflicted on both parties; if it is not inflicted, each of them
shall pay a fine like that for fornication.s

16 If [a person], after abducting a girl by force and going away
[with her], goes [and] marries [her], the marriage is [legally]
defective (fasid)' [and] they shall be divorced (tefrik), unless her
guardian (veli)* looks upon what [the man] has done as permissible
[and] marries [her to him]. Likewise, if [the man] thus (A: causes
her to comply with his wishes? [and]) marries [her] with her
consent [and] the guardian does not give his permission by reason
that [the man] is not of equal birth (kiifiiv),+ it is lawful to divorce
[them].s

17 And if small boys perform unchaste acts with each other,
they shall be hurt and chastised (A: severely, but) no fine shall be
collected.”

14 ' The translation follows A.
z Cf. OCC, §§ 57, 30, 75.

15 ? In A this clause is preceded by § 12 (3).

2 For the root ari- in this meaning see Derleme Dergisi, i, s.v. armk, 1; ibid.,
iv, s.v. arima.

3 Soin B 998, B 155, and A 402. In A 998: If [this] is [done] out of affection
(muhabbet bile)

4 In the meaning of discretionary corporal punishment (za‘zir). Cf. also below

§§ 34 (5), 35.
5 Cf. OCGC, § 10.

16 * See EI*, art. ‘Nikah’ (Heffening). :

2 The male next of kin or, if there is no male relative, the cadi or his repre-
sentative.

3 Cf. above, § 12 (2).

4 Better than ‘because this is unbelief (kiifr)’ in A 998 and A 402. According to
the shari'a, the guardian has the right to object to a marriage because of unequal
birth (see Schacht—Bergstrisser, 82).

5 Cf. OCC, § 15.

17 © Cf. OCC, § 35.
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Statutes Concerning Homicide and Related Matters

18 (1) If any person commits homicide [and] he is liable to the
death penalty,! [only] retaliation (ks5as) shall be inflicted.z And if
an agreement (sulh) is reached [between the heirs of the killed
person and the killer]? or [by the nature of the offence# the latter
is merely] liable to [pay] blood-money (diyet), he shall pay a fine
of 30 gold pieces apart from the blood-money.s

18 (2) If [a person] strikes or frightens a [pregnant] woman [and]
causes [her] to give birth [to a dead foetus], he shall be fined eight
gold pieces.!

19 And if [a person] knocks out [someone’s] tooth® [and] the
person whose tooth! is knocked out caused the fight,2 half
the compensation (diyet) required according to the shari‘a [as
due to the injured person] shall be collected [as his fine]* and
[the person] who knocked out the tooth! shall be fined eight gold
pleces.*

20 And if [a person] breaks [someone’s] finger or inflicts a gash-
ing head-wound with a stone or a piece of wood or [another] hard
object, he shall be fined four (A: five) gold pieces. (A: One of
them shall be given to the person who suffered the gashing head-
wound. )!

18 (1) * In many cases of murder, unless the heirs voluntarily agree to accept
blood-money instead.
2 But no fine is to be imposed.
3 Commuting retaliation into the payment of blood-money.
. 4 Homicide which does not entail the right of retaliation, such as accidental
killing.
5 Cf. OCC, § 41; DFR, § 1; DLF, § 10.
18 (2) * Probably in addition to the ghurra, the compensation to be paid
according to the shari‘a (see Schacht-Bergstrisser, 106).

19 1 Teeth?

2 Up to here, following A.

3 Or (perhaps), [only] half the compensation . . . shall be recovered [by the
victim].

4 Cf. below, § 29. Cf. also OCC, § 50 and § 38; DFR, § 12.
20 1 Cf. DPC (B), § 55 (Barkan, p. 129, later Ottoman addition). Cf. also OCC,
§§ 40, 47; DFR, § 11; DLF, § 1.
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21 But if [a person] strikes [someone] with his [bare] hands and
makes [him] bleed (A : and wounds® [his head](?)) or scratches
[someone’s] face with his nailsz or rends his collar and tears [his]
hair [or] beard, he shall be fined 30 akge.?

22 The infliction of a dark bruise or an abrasion on the head with
a stone, a piece of wood or the like is [to be] deemed equivalent to
the infliction of a gashing head-wound.? If these are inflicted with
the [bare] hands or the nails, they are equivalent to [making] the
nose bleed.2

23 And if [a person] breaks [another person’s] arm or leg or
damages [another] part [of his body] [and the injured person]
becomes bed-ridden, [the latter] shall be allowed to collect [from
the assailant] wages according to the number of days he is pre-
vented from earning, [and the assailant] shall be fined 14 gold
pieces. And if [the injury] is [inflicted] unintentionally,® he shall
be fined five gold pieces.?

24 And a person who knocks out [another person’s] eye shall pay
compensation (diyet) for it! to whom it is due. [In addition] he
shall be fined 14 gold pieces if it was [done] intentionally; if it
was not [done] intentionally, he shall be fined five gold pieces.?

25 And if [a person] hits [another person’s] ear with a stone or a
piece of wood and makes [him] deaf, or if he cuts [off] his nose,’
[this] shall be considered equivalent to [knocking out] an eye:?
after [the injured person] has collected compensation (dsyet) for it3
in accordance with the shari‘a, [the assailant] shall, if it was [done]
intentionally, be fined 14 gold pieces; if it was [done] unintention-
ally, he shall be fined five gold pieces.

21 * For uvatmak in this context see Tarama Séozligii, iv, s.v. (end). But in view
of the light fine imposed it cannot here mean ‘fractures [his skull]’.
2 Omitting ya before yiizin in B. 3 Cf. OCC, §§ 40(?), 36, 37, 39.
22 1 See above, § zo.
2 See above, § 21. Cf. also OCC, § 40, n. 9 to trans. (provincial kdniinndmes);
DFR, § 14; DLF, § 2.
23 1 Hatd is either mistake or mishap (see EI*, arts. ‘Khata”, ‘Katl’ (Schacht)).
2 Cf. OCC, §§ 47, 45; DFR, § 15; DLF, § 11.
24 1 QOr, his compensation.
2 Cf. OCC, § 50; DFR, § 13.
25 1 So in A. B: boymn, ‘his neck’ (copying error for burmin?).
2 See above, § 24. 3 Or, his compensation.
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26 And if [a person] strikes [another person] with a hard object
and inflicts a dark bruise, he shall be fined one gold piece. (A: If
he does [it] with his [bare] hands or his fists or by kicking,® he
shall be fined 30 akge. If he tears [his] hair [or] beard, the same
shall be [imposed].) If he strikes [him] with a sword, a knife or an
arrow and wounds [him] (A: leaves a scar), he shall be fined eight
(A: 10) gold pieces. If he strikes [him or at him] with a sword or a
knife [or] shoots an arrow [at him but] does not wound [him, this]
is [to be dealt with] exactly as if he had wounded [him].2

27 If [a person] pursues [another person] with intent to kill or
wound! [him] and [the pursued person], unable to escape, (A:
escapes and) turns round and wounds him or breaks his arm or leg
(A: or finger), nothing at all3 is [to be paid].

28 If [a person] draws a sword or a knife or puts an arrow to the
bowstring with intent to strike [or shoot and] does not strike or
shoot,! he shall be fined 200 akge. And if he strikes [another person]
with a sword or a knife or hits [him] with an arrow [and] causes
[him] to become bed-ridden, he shall be fined 12 (A: 14) gold
pieces. If he strikes or shoots and does not wound [him], this is
[to be dealt with] exactly as if he had wounded [him and] he shall
be fined 10 (A: 14) gold pieces.?

29 And if [the person] who caused a fight is wounded, half the
compensation (diyet) required according to the shari‘a [as due to
him] shall be collected [as his fine].

30 (1) And if [a person] conceals sheep from the teller (sayzcz),t
he shall be fined one akge for each sheep.2

26 * A 402: depiigile (see Tarama Sézligii, iii, C-D, s.v.).

2 Cf. above, §§ 21—z and below, § 28.. Cf. also OCC, §§ 40, n. 9 (provincial
kaninnames), 37, 39, 45, 48, 49; DFR, §§ 3—4, 14; DLF, § 2, 4.

27 * B 155 (as A): paralamak, ‘to cut to pieces’, i.e. ‘to wound (severely)’?

2 B 155: kurtilamasa

3 No fine or compensation.

28 1 A (erroneously): and strikes (or shoots)

2 Cf. above, § 26. Cf. also OCC, § 45, 48, 49; DFR, §§ 3—4; DLF, §§ 3—4.
29 1 Or (perhaps), [only] half the compensation . . . shall be recovered [by the
victim]. Cf. above, § 19.

30 (1) * The official who counts sheep for taxation. Cf. Anhegger-Inalcik,
pp. 38-9, 545 (Beldiceany, i, pp. 101-2, §§ 1—2; pp. 1234, § 18).
2 Continuation in A: see below, § 34 (1).
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30 (2) And if a band of men arrives to attack a house suddenly,
each of the attackers of the house shall be fined eight (A: two)
gold pieces. If any one of the people whose house is attacked takes
up arms, he shall not be guilty unless he kills or wounds [the
attackers], but this applies only where those who attack the house
do not endeavour to wound [anyone]. In short, whatever action
those who attack the house may take, those whose house is attacked
must not go beyond that.!

31 And if [a person] conceals grain from measuring,! it shall be
‘taken? [together] with its receptacles.?

32 A peasant (ra‘iyet, A: fellah) must not lift up [his] hand against
the feudal lord (sipaki) to whom he is ordered to render service
(kulluk).r If he lifts up [his hand], he shall be fined 10 gold pieces.?

Statute Concerning Animals Entering a Corn[-field)

33 If an animal® enters a corn[-field], [the animal’s] owner shall
be given five strokes and be fined one akge for each stroke (A: be
fined five akge). And if the animal that entered the corn[-field] is
killed [by the proprietor of the field, the latter] shall be made to
pay its value to its owner, but he shall not be fined and the owner
of the animal shall pay [for] the damage [done] to the corn[-field].2

34 (1) And if [a person] steals a chicken or fruit grown in gardens,
he shall pay their value to their owner and be fined 20 akge.!

34 (2) And a person who steals a goose shall be fined 30 akge.r

30 (2) T i.e. must not do more than is reasonably necessary to protect them-
selves. In A this section (addition?) follows § 41. Cf. DFR, § 6; DLF, § 6(?).

31 * At harvest-time for the purpose of apportionment between the peasant
and the feudal lord (or his agent) or the State. Cf. Anhegger-Inalcik, pp. 52, 54,
etc. (Beldiceanu, i, p. 121, § 3; p. 123, § 17; etc.); Barkan, 114, § 11; 128, § 46.
2 je. confiscated. 3 Cf. OCC, § 69. 7
32 T Probably in the sense of corvée or forced labour. Cf. the Kdniinndme of
Mehemmed II (Kraelitz, p. 23, § 3; p- 25, § 16; p. 37, n. 7) and Barkan, 64,
note; 67, § 25; 1056, § 3; etc.
2 Cf. below, §§ 37, 41.
33 * As in OCC and many provincial kdniinndmes, or animals?
2 Cf. OCC, §§ 108, 109.
34 (1) * In A, this section is added to § 30. Cf. OCC, §§ 64, 105.

34 (2) ' Cf. OCC, § 64.
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34 (3) (A:If [a person] peeps through someone’s door or window
[into his harem], he shall be fined 40 akge.)*

34 (4) And if a woman or a boy is accused! [and the accuser] has
no spiteful motives [and] is a pious person (A: who belongs to the
upper classes), his words shall be trusted; in the opposite case (A:
if he belongs to the lower classes), he shall have to prove [his
accusation] in accordance with the shari‘a. If [what he said] (A:
what a person of the lower classes said) is [found to be] a lie, he
shall be fined five gold pieces or his tongue shall be cut off.2

34 (5) If [a person] demolishes the hedge of [another person’s]
cottage’ (A 402: or the hedge of [his] vineyard (or garden)),
corporal punishment shall be inflicted on him (kadd vurulub)? and
he shall be fined 15 akge.3

34 (6) A person who steals firewood shall be fined 15 akge.

35 And if [a tradesman’s] yardstick is [found to be] short, he shall
be fined 100 akge. And if he uses short weight,! he shall be fined
one akge for every dirhem? [by which the weight] of what he sold
[is deficient]. And for both these [offences] corporal punishment
shall be inflicted (kadd wurulub)® [and the offenders] shall be
exposed [to public scorn].

36 (1) And if [a person] intentionally demolishes? a cottage or a
hut? or causes similar damage, (B 155: he shall pay compensation
to its owner [and] be fined according to its value (A: five gold

34 (3) 1 Cf. OCC, § 55 (n.1).

34 (4) * biihtan is used here in a looser sense than the usual one, which is false
accusation, especially of sexual misconduct.

2 Cf. below, § 39 (3). Cf. also OCC, §§ 25, 54,>55.

34 (5) * For dam siyub can yaksa in Barkan, p. 127, read dam siyacin yaksa
(probably a mistake for yiksa: see A 402 and below, § 36 (1)). Szyac in this mean-
ing is used by Anatolian villagers to this day (see Derleme Dergisi, iii, s.v. siyec,
3 and Ziibeyr-Refet, s.v. siyec, 1).

2 In the looser sense of this term (see above, § 15, n. 4).

3 This section is also found in this place in A 402.
35 I niigii, a weight widely used at the time in eastern Anatolia (see Barkan
Index, s.v.; Hinz, p. 24) and known to this day (see Derleme Dergisi, iii, s.v.).

2 A weight which varied at different times and in different places. It was
generally a little more than three grammes. See Hinz, pp. 2 et sqq.

3 See above, § 15, n. 4.
36 (1) B 155 vocalizes ytksa (and not yaksa, ‘sets on fire’).

2 In B 155, as well as in both A 998 and A 402, hug.
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pieces). And if it was [done] unintentionally,) he shall be made to
pay compensation [but] shall not be fined.3

36 (2) And if any offence is committed by a woman, half the fine
[imposed] on a man shall be collected.!

36 (3) And if [a person] publicly announces! [that he has found]
a stray animal [and then] sells [it]>—if it is a camel, he shall be
fined six gold pieces; if it is a horse, four gold pieces; if it is a head
of cattle, two gold pieces; [and] if it is a sheep, one gold piece. He
shall also pay its value to its owner. (A 402: The stray animal shall
be given [back] to its owner.)

And if he does not announce [that he has found] the stray animal
[and] sells it (A 402: goes away), whatever [animal] it may be,
half the fine for theft3 (A: one gold piece) shall be collected [from
him and] its owner shall be allowed to recover its value [from him].+

37 If a feudal lord (sipahi), while strolling about,! hurts a peasant
[and] the peasant beats that feudal lord, [the peasant] shall not be
fined.2

38 And if it is evident that [a person] deliberately bore false
testimony or it is evident that he committed perjury, he shall have
his face blackened and be exposed [to public scorn] or be fined five
gold pieces. And if he retracts his testimony and admits that it was
false, he shall be made to pay for whatever damage he has caused
by [his] testimony.!

39 (1) And if [a person] swears [at another person], corporal
punishment shall be inflicted [on him] (hadd uralar)! or elsez he
shall be fined 30 akge.?

3 If this section refers to arson (see n. 1), cf. OCC, § 92.
36 (2) ' Notin A.
36 (3) * savir is used today in this sense by Anatolian villagers (see Ziibeyr—
Refet, s.v.; Derleme Dergisi, iii, s.v.).
2 Instead of handing it over to the proper authorities or waiting a certain
time for the owner to turn up and claim it.

3 See above, § 2 (1). 4+ Cf. OCC, §§ 97, 94.
37 * For kolayina see Tarama Sozligi, i, iii, iv, K-N, s.v.

2 A: ... hurts and beats a peasant, the feudal lord shall be punished.

Cf. above, § 32 and below, § 41.
38 1 The second part of this section, which is missing in A 998, is inserted in A
402 after § g40. Cf. OCC, § 98.
39 (1) * The parallel section in A (§ 44) (later addition?) adds: in the presence
of the cadi 2 So also in A 402 (ve illa). 3 Cf.0CC, §56; DLF, § 14.
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39 (2) And if [a person]! drinks wine, he shall, after becoming
sober again, be given 8o strokes or else be fined 8o akge.2

39 (3) If a modest woman! (A, § 40: a chaste man or woman)? is
falsely accused of committing fornication,3 [the slanderer] shall be
given 8o strokes or be fined 8o akge.*

40 If (A: such offences) [are committed by] small boys [who]
are not yet of age, i.e. are below the age of ten (A: fifteen), no fine
shall be collected. But they shall be intimidated and chastised, i.e.
beaten and hurt.!

41 If a feudal lord (sipahi), without an order [having been given],
demands a horse (#lak)! [from a peasant] or makes [him] slaughter
an animal [of his, and the peasant] beats him, he (the peasant) shall
not be guilty.?

421 On the abolition of illegal innovations:

If previously, in the days of the Dulkadirhs, a peasant? was
[convicted as] a criminal, it was customary, after the full fine had
been collected for the Public Treasury (miri), to collect another
ten per cent of the fine from the peasant? as nayibceklik® and to

39 (2) * ie. a Muslim. 2 Cf. OCC, § 61.

39 (3) * mestare. Cf. OCC, § 53, n. 1.

2 muhsan or muhsana, but in A vocalized muhassin yd muhassina. For the shari‘a
definition of muhsan in connection with a false charge of fornication (kazf), see
Juynboll, 303.

3 A, erroneously(?): this is [to be deemed] the same as fornication

4 Cf. above, § 34 (4). Cf. also OCC, §§ 24-6, 54, 55.

40 * Cf. OCC, § 27, 52.

41 * For ulak in this meaning see Tarama Sozligi, ii, s.v.; cf. also dldgh in
Persian (‘horse’, ‘donkey’).

2 Not in A 998; but A 402 has the begmmng of this section (as far as istese).
Cf. above, §§ 32, 37.

A comparison of this section with the Kanmmame of Mehemmed II (Kraelitz,
p- 26, § 29; p. 27, § 33) raises the question whether this may not be the first of
the sections added by the Ottomans to the Dulkadir code. In that case, the
sipahi demands the horse or the slaughter of the animal not for himself but for a
courier (ulak) or other government official passing through his territory, and
the ‘order’ is an order of the Sultan, as referred to in that kdninndme.

42 * QOnly in B.

2 QOr, any tax-paying subject (ra‘iyet).

3 Or nayibciklik or nayibgeklik (nayibgiklik), i. e. tax levied for the na’th? He
may here not be the deputy of a cadi but, as in the Mamlik state, a governor.

In the Konya region (from the time of Karamanoglu rule?) the subag: (and
the ‘asesbagt) used to exact a fine from an offender after it had already been



144 TRANSLATION OF THE DULKADIR REGULATIONS

collect another five per cent of the fine+ as divanbegliks and another
five per cent of the fine as bulacilik.6 For example, if a fine of 500
akge was collected from a peasant,? it was customary to collect
[another] 50 akge as nayibceklik and 25 akge as divanbeghk and 25
akge as bulacihk. The said nayibceklik and divanbeglik and bulacilik
have [now] been abolished.

A REGISTER OF DULKADIR FINES (DFR)!

In the district (nahiye) of Maras [the regulations] concerning
fines [have] since ancient times [been as follows]:*
(1) for homicide a fine of 300 pare;
(2) and from a thief a fine of 150 pare;?
(3) and for [hitting a person with] an arrow a fine of 150 pare;
(4) and for [hitting a person with] a sword a fine of 150 pare;
(5) and if a married man seizes (A: abducts) a girl or woman, a
fine of 300 pare from the man (erkek cerimesi);
(6) and if people come from one quarter to an[other] quarter
[of a town] and deliberately attack a house (1970: with

intent to attack a house), a fine of 40 pare from each [of
the assailants];

collected according to the kaniin by the nd’zh. This custom was abolished by the
Ottomans (Barkan, 43, § 8; TOEM, 1329, suppl., 67).

Cf. also the Akkoyunlu taxes by the name of nayibcek (nayibcik) or nayibcelik
(Barkan, 149, §9; 150, § 19; 151, § 26; 145, § 5) and vdlicek or wvalicelik (ibid.,
149, § 5; 145, § 5).

4 For msif cerime in Barkan’s text read msf-i ‘G5r-i cerime, as in B 155.

5 Imposition for the benefit of the divan-begi, who in Uzun Hasan’s state was
the head of the Great Divan (see 14, art. ‘Akkoyunlular’ (Yinang), 263b)? Cf.
divancek, an annual tax of the Akkoyunlus, listed along with the ndyibcek in
the Kanin of Uzun Hasan (see Barkan, 149, § 10; 151, § 26).

6 Or bulasihk?

1 Three texts of this list have been found (see above, p. 50):

81: Bibl. Nat., Paris, MS. A.f. turc 81, f. 79a-b;

1970: Bayezit Libr., Istanbul, MS. Veliyiiddin 1970, f. 82a-b;

A: Addition to the Kdaniinndme of ‘Ala’ al-Dawla, published by Barkan
(123, § 47-8).
The translation is chiefly based on 81.

* [To find the parallel sections in OCC, DPC, and DLF, see the Concordance
at pp. 158-63, below.]

2 A comparison with the penalties for theft (and homicide) in DPC leads to
the assumption that this section refers to a person who steals a horse, mule,
camel, or head of cattle (see DPC, § 2 (1) as compared with § 18 (1)).
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(7) and if it happens that a male slave runs away, or a horse, a
camel or a mule strays'—
[the revenue from] all of these is said to have been since olden days
enjoyed and collected by the Begs of the Dulkadur.

On the other hand,

(8) if a married man seizes (A: abducts)? a girl or woman, a fine
of 150 pare from (for ?) the girl or woman (digz cerimesi);?

(9) and if another (A: an unmarried) person seizes (A: abducts)?
a girl or woman and gets her with child, a fine of 300 pare
from both of them;+

(10) and if a person approaches his fiancée [sexually], a fine of

100 pdre;

(11) and for inflicting a gashing head-wound (A: [a fine of]
50 pare;

(12) and for knocking out [a person’s] tooth (teeth?)) a fine of
120 pare;

(13) and for knocking out [a person’s] eye [a fine of] 150 pare;

(14) and for [inflicting] a dark bruise a fine of 12 pare;

(15) and for breaking [a person’s] arm a fine of 8o pare;

(16) and cases of runaways other than (-dan gayr:) a horse, a camel,
a male slave (A: or a mule), and matters of the appointment of
kethudass of tribal clans (boylar)—

(A: all these) are said to have been since ancient times controlled
and beneficially enjoyed by the tribal chiefs (boy beglers); [this] is
re-confirmed in that manner. ..

And the fines that from ancient times were enjoyed by the Begs
of the Dulkadir shall belong to the [Ottoman] sancakbegi,” and the

I The form yuwva (in 81), instead of yava, is still used in Anatolia (see Derleme
Dergisi, iii, s.v. yuva). On the income from the seizure of stray animals and
fugitive slaves see TOEM, 1329, suppl., 19-20; Anhegger—Inalcik, pp. 26-8,
~7o~1 (Beldiceanu, i. 89—91, 142~3); Barkan, Index, s.vv. yava, yavaci, yuvac,
kagkun, ‘abd-i dbik; Dernschwam, 161; Bursa Sicilli, A 42, f. 1432 (yava
cerimesi) and many entries ibid., A 21, ff. 2132—228b (Daftar al-awdbik wa’l-
dawall).

2 Here rather in the meaning of ‘elopes with’.

3 If the girl or woman was willing? Cf. DPC, § 12 (2).

4 That is, not from each of them? See n. 3.

5 The kethuda was the head of an oymak (or cemd‘at), a subdivision of the
boy (see F. Siimer in fkt. Fak. Mecm.., xi (1949/50), 511-13).

¢ In 81 and 1970, erroneously, bunlar(a).

7 In a parallel clause in 81 and 1970: . . . shall, according to the old kdnin
be made into a hdss of the sancakbegi [of the district].

8253126 M
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remaining fines, which were enjoyed by the tribal chiefs, shall
again belong to the tribal chiefs.

ANOTHER LIST OF DULKADIR FINES (DLF)' "

[List] mentioning [the fines] which used to be collected accord-
ing to the custom of the Dulkadir and which have now been
abrogated.

Until now [the following fines] used to be collected:

(1) If a person inflicts a gashing head-wound, 300 akge;

(2) and if a dark bruise is [inflicted], 72 akge;

(3) and if [a person] draws a knife, 600 akge;

(4) if he strikes and wounds [a person with it(?)], 8oo akge;

(5) from [a person] who enters [another’s] house [with criminal
intent], 600 akge;

(6) and from [a person] who [aggressively] approaches [another
person] on his way or, with intent to [start] a fight, comes to
the [flat] roof of [another’s] house, 400 akge;

(7) if [a person] steals a horse or a camel, 1,200 akge;

(8) and if something stolen is found in his possession, 1,800
akge [sic];*

(9) and if [a person] steals a sheep or a beehive or a fetter [for
animals], 300 akge;

(10) and if [a person] commits homicide, 1,800 akgce, after the
plaintiff has made a composition (sulk) [with him];

(11) if [a person] breaks [another’s] arm or breaks a part of another
of his limbs, 800 akge, after the plaintiff has made a composi-
tion [with him];

(12) and from a [male] fornicator, 600 akce, after the chastise-
ment to which he is liable according to the shari‘a has been
inflicted;

" (13) and from a fornicatress, 600 akge;**

(14) and if [a person] swears at [another] person, making reference
to sexual intercourse (cima“ lafziyla), or uses [bad] language

1 This text is found in two MSS. (see above, p. 50 and n. 5):
315: Bagbakanlik Arsivi, Istanbul, Tapu Defteri 315, pp. 2—4 (the better
version);
366: Siileymaniye Libr., Istanbul, MS. Halet Ef. 366, ff. 61b~62a.
* [pencil note:] For 1,000 [or] 800?
#* [pencil note:] Only in 315.
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contrary to the shari‘a, 40 akge, after [the punishment]
required according to the shari‘a has been carried out.

The [fines] mentioned above have now been abrogated and
[fines] have been fixed in accordance with the illustrious firman,
as mentioned [below].X

T Here follows the Ottoman Criminal Code (MS. Ga).



VI

THE OTTOMAN CRIMINAL CODE
IN PRACTICE

1. Later corrections to the criminal code

IMPORTANT evidence of the development of Ottoman penal law
is found in marginal notes? (and other additions) in several copies
of the Criminal Code. In manuscripts Fm, Fv, Kd, Pd, Va, and
Vb, such notes,? written (it seems) in the late sixteenth and the
seventeenth centuries, state that certain statutes® are erroneous,
abrogated, not to be enforced or, at least, are to be qualified. The
authorship of these glosses is not indicated.

Much more numerous and important are the official correc-
tions of the code in three other manuscripts: Rb, the text of which
was copied in late Receb 971/March 1564, whereas the marginal
notes, apparently in a different handwriting, were added later;
Rc, an undated ‘Kaninname of the late Sultan Selim’ (most
probably Selim II);* and Lb, copied (both text and marginal
notes) in Safer 1047/July 1637. In the first two manuscripts, both
of which are in Leningrad, corrections in almost identical form
refer to a large number of statutes.# Most of these corrections
are also found in the texts or the marginS of the third (Istanbul)
manuscript, which otherwise differs considerably from Rb and Re.

According to a note by the copyist of Re (f. 31a),** these cor-
rections were made by ‘the Nisanc’, to whom the original text

I Unfortunately it is not always clear to which statute, or which part of a
statute, a marginal note refers.

2 And in Fv, Gf an addition in the text of § 29.

3 OCC, §§ 6, 24 (and 25), 29, 66. * [See above, p. 28, n. 8.]

+ OCC, §§ 41, 43, 44, 53, 60 (592), 63 (627), 72, 78 (777), 84 (85?), 90, 98 (1),
98 (2), 99, 101 (1027), 104, 107, 111, 113, I121—4.

5 OCC, §§ 41, 8s.

¢ OCC, 8 43, 44, 53, 77 (78?), 98 (1), 98 (2), 107, 113, 121—4. See also the
marginal note to § 50.

*® [See A. S. Tveritinova’s edition, p. 138. For the Niganct’s authority as
miifti-i kanin (M TM, i. 516), see below, pp. 171-2, 175, 188-9.]
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was submitted for examination. Unfortunately, the name of the
Nisanci mentioned on f. 31a (Celdlzade ?) and in the marginal notes
(Mehmed?, Ahmed?) cannot be established with certainty. MS.
Lb also ascribes the corrections to ‘the Nigani’ (or ‘Nisanci Paga’),t
but does not give his name. A marginal note on f. 8b proves that
the corrections were not made before Cumada II g75/December
1567, the date of a firman quoted by the Niganci in one of his
glosses.2 Thus the author of the notes cannot be the famous
Nisanc1 Celalzade Mustafa, who had died about two months
earlier.* Moreover, he would hardly have abrogated statutes’
which he himself, as discussed above,+ seems to have added to the
earlier version of the criminal code. The corrections may have
been made by Kara Niganc1 Boyalh Mehmed, who held this office
in the years 156773, 1577-80, and 1588-9, or by Ahmed Feridin,
the famous author of the Munsha’at al-Salatin, who was Nisanci
in 1573-6 and 1581-3.5 But none of these corrections are to be
found in the version of the kaninname which was compiled in or
after the reign of Sultan Murad III and which, in one of its copies,®
is called ‘Kaniinname of Feridin Paga the Nigancr’.

Most of the marginal notes abrogate or correct statutes of the
criminal code because they contradict the skari‘a.” “The injunc-
tion of the holy law is valid; there is no kanin (in this matter)’
(emr-i ser mu‘teberdir, kanin (1) yokdur) is the most common note.8
Some of these later corrections prescribe that torture or severe
penalties must not be inflicted in certain cases until a special order
to that effect has been received from the Sultan.? In some cases
punishment is made dependent upon the production of adequate
proof as required by the skari‘a,’® and its extent is limited to the

I This version bears the title Kaninndame-i sahih-i padisahi ve kendr-i merhiim
nigdnct paga.

2 In another note (f.-ga) a firman of early Muharrem 988/February 1580 is
quoted, but since no sakh minhu is added, as in the other glosses, it is not certain
that this note too was added by the same niganc.

* [In Rebi‘ II 975, according to ‘Atd'i, 114.]

3 e.g. OCC, §§ 53, 111, 113.

4 See pp. 23-6.

5 See EI?, art. ‘Feridiin Beg’ (Mordtmann[-M¢énage]).

¢ Qc.

7 Sections in other chapters are sometimes corrected as being contrary to
the kaniin (see, for instance, Lb, f. 14a).

"8 See §§ 60, 63, 98 (1), 98 (2), 101, 113, etc.
° e.g. §§ 90, 98, 99. See also the version of § 77 (2) in Rd, Sa, Sb.
° e.g. §§ 24 (and 25), 43, 77 (78?), 84, 85, etc.
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shari‘a’s injunctions.! Some kanin penalties are to be replaced by
those prescribed in the religious law.2

It is noteworthy that almost all the statutes which were abro-
gated as being contrary to the shari‘a are regulations not found in
the criminal codes prior to that of Siileyman the Magnificent.
This indicates that a generation or two after the penal kanin had
reached its widest scope in the reign of Siileyman ‘Kantnt’, the
religious law began to reassert itself. It is significant that in the
margin of the latest, i.e. seventeenth-century, version of the code,3
compiled by the clerk of a shari‘a law-court, relevant fetvas and
quotations from authoritative fikh works are added, often con-
tradicting the kanin regulations in the text.

2. The code enforced

To what extent and until when were the penal regulations of the
kaniin actually applied? An assessment of the importance of the
Ottoman criminal codes largely depends upon the reply to this
question.

During the heyday of Ottoman power in the fifteenth and
sixteenth centuries the government certainly made strenuous
efforts to enforce its criminal law. Interesting information to this
effect is found in an ‘adaletname* addressed to Mehmed Paga,
Beglerbegi of Anadolu,’ and to the sancakbegis and cadis of that
province and dated early Ramazan 1003/May 1595, i.e. afew months

I See §§ 44, 66, 122, etc.

2 See § 124 and the different version of § 11 in Va, V¢ margin.

3 Va, Vb, Vc, see above, pp. 32—3.

4 An ‘addletndme is a circular firman (often a patt-i hiimdyiin) confirming
the sultan’s wish to see justice done to all his subjects, particularly the poor and
helpless, and strictly forbidding all sorts of oppression by government officials.
Such decrees were often issued when a new sultan succeeded to the throne. They
used to be read out to notables and others in the law-courts or publicly pro-
.claimed. The local cadis were instructed to copy them into their registers, where
many have been preserved. For a fee of 50 akge (or without any payment,
at least to the cadi himself: see Miihimme Defteri, vol. 78, no. qor2, of
1018/1609), any citizen could ask the cadi for a certified copy, to be presented
wherever it might be necessary. See Ulugay, XVII. asirda, pp. 213—14 [and
now, H. Inalcik, Adéletnémeler, in Belgeler, iif3—4 (1965) (publ. 1967), 49-145,
where the documents of 1018/1609 are published (pp. 123—33) with facsimile
(PL. II/1—9); for the ‘free copies’, see p. 132].

5 He is Lald Mehmed Paga, the later Grand Vizier, of the Sokollu family
(see SO, iv. 140). [He had been appointed Beglerbegi of Anadolu in the pre-
vious year.]
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after Sultan Mehemmed III’s accession to the throne.! According
to this document, ‘in the days of justice of [the reign of] His
Majesty the late Sultan Siileyman Han (Siileyman the Magnifi-
cent), kaniinnames were written (copied) and a bound kaninname
[copy]? was deposited in the cadi’s court of law in every town . ..
The cadis were to administer justice ‘in accordance with the noble
shari‘a and the kaninnames deposited in the courts of law . . .
and from those who are to be fined, fines shall be collected
in accordance with what has been laid down in My Imperial
kaniinname. . ..

With the same object the Kaninname for Egypt of 931/15253
orders that the kaninname at present in force in the Riam vilayeti,
i.e. the old dominions of the Sultan,* is to be copied. A copy shall
be kept in the Divan of Egypt and one copy be sent to each Egyptian
cadi, who shall enter its text in his register and have it publicly
proclaimed in his district.+

Copies of the ‘new kanin’ of Sultan Siileyman the Magnificent,
including the criminal code, were, as mentioned above,5 sent to
various cadis in Anatolia at their request, and strict instructions
were given to them to see that it was implemented. Another,
very similar version® of the same kdninname seems also to have
been sent out in the form of a nigan, opening with the words Sebeb-i
tahrir-i misal . . .

In innumerable firmans and other decrees? the cadis were
charged to administer justice and the governors (and their subordi-
nates) to punish criminals ‘in accordance with the noble shari‘a
and the exalted kani@n’. Capital and severe corporal punishment
was to be inflicted ‘in accordance with the Imperial kananname’,
and no fines were to be taken contrary to its regulations.’

I Its text is found in a mecmiz‘a in the Képriilii Library, MS. II, 360, fi.
89b—g2a. Another, less good, version dated Rebi‘ II 1004/December 1595 has
been published in Ulugay, XVII. asirda, pp. 163—9 [= Inalcik, op. cit. in n. 4,
p- 150 above, pp. 104-8 and Pl. I/1—5].

2 The order of an unnamed sultan to compile the Ottoman kdniins, including

the criminal code, in a ‘bound register’ is also mentioned in the preamble to
the code of Sultan Bayezid 11 (TOEM, 1329, suppl., p. 24), see above; p. 19.

3 Barkan, 362, § 13. * [See below, p. 288, n. 13.]
4 For the preamble of this kdniinndme, see further below, p. 176.
5 See p. 25. 6 Pb (see below, p. 176).

7 See, for instance, Bursa Sicilli, A 33, f. 61a (firman of early 913/1507); MS.
Fl, f. 51a (firman of 946/1539—40); MS. Fj, f. 18b (berat appointing a new
governor-general of Egypt in Cumada IT 928/1522).

¢ MS. Eb, {. 31b (nisdn of Muharrem 947/1540).
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In fact, the law-court registers of the late fifteenth and the first
half of the sixteenth centuries show that in that period at least’ the
cadis very often applied the criminal regulations of the kdnin.
According to these registers, subagis or other executive officers
(ehl-i “érf) appearing in court demanded that the accused be fined
or given another punishment ‘in accordance with the Imperial
kaniun’.2 Private citizens, too, based their claims in a cadi’s law-
court on the kanin, for instance in cases of theft.3 If an offender
denied his guilt, the cadi sometimes ruled that ‘in accordance with
the Sultan’s kanin’ he should be tortured.* In a criminal case
referred to above,5 a cadi even cited a passage from the Imperial
kaninname as the basis for his sentence. In other cases an offender
who had admitted his crime in the cadi’s court was handed over
to the ehl-i “orf ‘so that they may punish him in accordance with
the kaninname that is in their possession’.

3. The code discarded

From the second part of the sixteenth century, however, the
criminal code was more and more disregarded. The above-
mentioned ‘adaletname of 1595 claims, perhaps with some idealiza-
tion,? that in the reign of Siileyman the Magnificent the Imperial
kaninname was strictly enforced, and that thereby everybody was
protected against oppression and injustice. But, the ‘adaletname
goes on, ‘the oppressive authorities® of the present time, treating
that kaniinname, the guarantee of justice (‘adalet-zamin), like [the
other] victims of [their] oppression (maglimin), have flung it into
the dungeon of a [locked] chest (mahbes-i sandiik) and have intro-
duced [any] illegal innovations they desired. Whilst for inflicting

r A thorough study of the cadis’ registers for later periods would be required
to find out when references to the kdniin begin to decrease.

. teg Uskiidar Sicilli, vol. 6, f. 46a; Bursa Sicilli, A 38, f. 57a; ibid., A 21, f.
239b.

3 e.g. Uskiidar Sicilli, vol 1, f. 114a.

4 e.g. Bursa Sicilli, A 21, f. 251a. 5 See p. 32.

6 Bursa Sicilli, A 32, f. 88b. See also, ibid., A 38, f. goa.

7 In still earlier reigns the situation was often far from being satisfactory. For
instance, as early as 1502 complaints were made that during the preceding four
or five years the kdniin fixing the prices of commodities, etc., had not been
observed at Bursa (see Tarik Vestkalari, no. 7, p. 24).

8 hitkkam, which may mean either judges or governors (see Heyd, Ottoman
Documents, p. 49, n. 6).
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a gashing head-wound® and similar offences it was customary to
collect [a fine of] 200—-300 akge,> now 1,000 and [even] 1,500 akge
are collected as a fine . . .”. Taxes too are levied in gross excess of
those laid down in the skari‘a, the kaniin, and the cadastral registers.

Fines for criminal offences, one of the most common penalties
prescribed in the kanin, were in certain provinces officially
abolished in the second half of the seventeenth century. The
earliest kaninname for Crete, compiled in 1081/1670-1, i.e. about
a year after the conquest of the island, states? that for Crete the
riisum-i divaniye,* i.e. the taxes imposed by the government (and
not the shari‘a), such as fines, the bride tax, the degtbani tax,s the
sheep tax (resm-i agnam), and many other ‘illegal innovations’
(bida®) have been totally abolished by Imperial firman. This is
reconfirmed in a later kan@nname for Crete dated c. 1117/1705-6,6
which adds that not a single farthing must be collected from the
inhabitants of the island ‘in contravention of the holy religious
law’.7 The kaniin, which laid down these fines and taxes, is no
longer mentioned.

Similarly the kaninname for the island of Midilli (Mytilene,
Lesbos) in the cadastral register of 1121/1709-108 abolishes the
fines and many ‘orfi taxes. According to a note at the end of

- the kaninname,? these impositions had already been left out of the
‘old register’, probably that of 1082/1671—2 (or earlier).1

This new fiscal policy reflects an important change in the legal
approach. The preamble to the above-mentioned kdninname for
Crete of 1081/1670-1 proclaims that by the Sultan’s order taxa-
tion in the newly conquered island shall be based on the sunna
of the Prophet as it was applied in the countries occupied by the
Muslims in the time of the first four caliphs (hulefa -1 ragidin).
Consequently, land registration is to be carried out ‘in accordance

1 See OCC, § 40, where a fine of 30 akge and in serious cases of 30—100 akge is
prescribed.

2 In Ulugay’s version, 150200 akge.

3 Bagbakanlik Argivi, Tapu Defteri 825. In the text published by Barkan
(352, § 7) the relevant passage is omitted.

4 In the later version (Barkan, 354, § 3): risim-i “orfiye.

5 See p. 124, n. I12.

6 Barkan, 354, § 3. For the date, cf. ibid., § 1 (= Tuncer, Toprak Hukuku,
p. 112).

7 Barkan, 354, § 1 (end). & Barkan, 333, § 1.

9 Barkan, 338 (Merfu'dt). 1o See Barkan, 333, § 3.
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with the rules of the shari‘a as set forth in the fikh works’ and only
the shari‘a taxes laid down there may be levied on the inhabitants.!

Moreover, on Crete and, at least partly, on Mytilene the land
was not, as in most other parts of the Empire, considered State
land (arz-i miri) but, as arazi-i haraciye, was recognized as the
private property of the possessors. After their death it was divided
among their heirs according to the rules of the shari‘a,> which the
‘feudal’ system of the kamiin had for centuries succeeded in cir-
cumventing on State lands. With the rejection of this system for
Crete (and Mytilene), fines and other non-shari‘a impositions
had necessarily to be abolished too.? This shows how closely
connected the criminal kaniin was with the feudal system (and its
kaniin).

An even stronger rejection of the kanin in general was madein a
firman addressed by Sultan Mustafa II to the Deputy Grand
Vizier in Zi ’1-Ka‘de 1107/June 1696.4 The published text,5 to
which attention has been drawn by Barkan, is to be corrected and
completed by the version found in an undated buyuruldu sent to
the Defterdar and ordering him to see to it that his department
acts accordingly.” Stating that all public and private affairs are
completely and exclusively regulated by the Kur’an and the
shari‘a, the Sultan adds:

-Apart from the penalties® (hudid) ordained by Allah and the penalties
ordained by the Prophet no penalties are to be laid down and chosen
(thtiyar), and interference by anyone else in the commands of the
illustrious shari‘a is null and is rejected. However, in some decrees
which have the character of kdnin [the term] noble shari‘a is followed
by and connected with [the term] kdniin.® Not only is [the shari‘a thus]
quoted in a place unbefitting it. It is also highly perilous and most

t Barkan, 351, preamble, and 352, § 7.

* Barkan, 354, § 2; 352, § 4; 333, §§ 2, 4; but see 334, § 7. The reason for the
establishment of this exceptional regime in these two islands seems to have been
that both had limited agricultural resources. Their main forms of cultivation
were gardens and vineyards (Barkan, 353, § 1; 333, § 3), and those were every-
where regarded as private property. On the other hand, after the reconquest of
Morea in 1715 this more fertile province was considered State land (see Barkan,
326, § 1).

3 See Barkan, xli-xlii. 4 Miihimme Defteri, vol. 108, p. 293.

5 Nuari, 568, note. ¢ Barkan, xix, n. 5.

7 Bibl. Nat., Paris, MS. Suppl. turc 69, ff. 123b—124b. :

8 Or, prohibitions.

9 Referring to the common formula ‘in accordance with the shari‘a and the
kanan’ or the like,
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sinful to juxtapose the [terms] shari‘a and kanin. Therefore in firmans
and decrees all matters shall henceforth be based on the firm support
of the noble shari‘a only . . . and warnings are given against the coupling
of the [terms] noble shari‘a and kanin .

These directives conformed with the policy of the famous
Grand Vizier Képriilizade Fazil Mustafa Pasa (1689—91), a
strict observer of the religious law, of abolishing many “6rf7 taxes
as ‘illegal innovations’ and enforcing the shari‘a in his ‘New Order’
(nizam-i cedid) of fiscal affairs.?

In the ‘adaletname of 1595 cited above? the cadis had been en-
joined to administer justice in accordance with both the shari‘a and
the kandin, and the latter had been praised as the major protection
of the people against oppression. Exactly a hundred years later,
however, an ‘adaletname issued by the new Sultan, Mustafa II,
in Ramazan 1106/April-May 16953 warned the cadis and other
officials not to oppress the people ‘in contravention of the shari‘a’
the kanitn is no longer mentioned. The same applies generally to
firmans* and other decrees from the seventeenth century onwards.

True, this upsurge of Muslim orthodoxy at the end of the
seventeenth century did not completely eliminate all the penal
regulations of the kanin. In the Kaninname for Rhodes of 1123/
1711—-125 several arft taxes are still mentioned, and in that for
Morea dated 1129/1716-175 fines are imposed for infringements
of market regulations and for damage done to crops. Similarly, a
firman of 1141/1728-97 refers to fines as part of the Grand Vizier’s

“income from his malkikane in accordance with the cadastral register.
Even as late as the end of the eighteenth or the beginning of the
nineteenth century, a decree refers to the execution of criminals
who had acted ‘contrary to the noble shari‘a, the exalted kanin
and the Sultan’s will . . .”.8 But there can be little doubt that in the
course of the seventeenth and eighteenth centuries the Ottoman
Criminal Code was gradually discarded as a source of penal law,
and finally completely forgotten.

1 See Ragid, i, ff. 158a-b, 170a (ii. 99, 148). Cf. Hammer, GOR, v. 547, 551-2.

2 See pp. 150—I.

3 British Museum, MS. Or. 7477, f. 36a-b (41a-b).

+ See, for instance, the firmans of 1140-1/1727—9 published by M. Aktepe in
TD, nos. 11-12, pp. 73-98.

s Tuncer, Toprak Hukuku, pp. 118-20.

6 Barkan, 330, § 25; 331, § 25 (read 35).

7 Bagbakanlik Argivi, Kalebend Defteri 2, f. 2a,
8 Bibl. Nat., Paris, MS. Suppl. turc 1027, f. 193a.
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The reasons for this decline and final discarding of the kanin
are manifold. '

The cadis and other ‘ulema, whose political power and influence
increased considerably during the seventeenth and eighteenth
centuries, had never fully accepted the criminal regulations of the
kaniin, particularly where they were contrary to the shari*a.*

The military authorities (governors, fief-holders, and their
subordinates) too were anxious to get rid of these regulations,
which limited their freedom of action, especially in regard to the
imposition of excessive fines.

The gradual degeneration of the ‘feudal’ system, with the
replacement of timar-holding sipahis by salaried soldiers (kap: kulu,
levend, etc.), and the abandonment of the periodical censuses of
population led to a neglect of the provincial kaninnames, which
regulated both feudal and some criminal affairs.

All these factors resulted from the decline of the Central
Government’s power and its increasing inability to restrain its
officials, whose corruption grew proportionally.

Another major reason, however, lay in the regulations them-
selves. Owing to the excessively rigid conservatism of the Ottoman
institutions, the amount of fines fixed in akgce remained unchanged
over several centuries, in spite of the enormous devaluation of
Ottoman money. Thus, a kaninname of 1716-17' prescribes
exactly the same fine as Mehemmed II's code in the fifteenth
century,? although during these two and a half centuries the
akge had been reduced to less than 15 per cent of its value then (in
Mehemmed II’s time a gold piece equalled 4045 akce,? in the
early eighteenth century 300 or more).# No wonder that those
authorized to collect fines completely disregarded the prescrip-
tions of the kaniin.s ¥*

* [For this question see further Part T'wo, ch. I, especially pp. 202-4.]

1 Barkan, 331, § 25.

2 Kraelitz, p. 27, § 34. 3 See above, p. 47 and n. 7.

4 Cantemir, p. 141, n. 61; La Motraye, i. 184.

5 See below, pp. 296—9. Incidentally, the same phenomenon is found in some
areas of taxation. For instance, in the fifteenth century non-Muslims had to
pay their feudal lord 25 akge a year as ispence (Kraelitz, p. 28), and the same
amount is required from them in the second half of the seventeenth century
(MTM, i. 543).

*#* [pencil note:] Further possible reasons: (1) the kanin was not modified
to accord with changing needs and circumstances: no attempt was made, for
example, to include regulations on the increasingly widespread punishment of
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The decline of the kanin did not, however, result in the asser-
tion of the shari‘a in the field of criminal justice. In a kasida
reproving the people of Istanbul, the poet Uveysi (the famous
Veysi?) complained, in the reign of Murad IV, ‘Ye follow not the
Law of God, nor yet obey the canon law (kanin)’.!

penal servitude on the galleys [for which see below, pp. 304—7]; (2) the secular
authorities charged with executing the kdniin were usually men of military up-
bringing, lacking any legal training and incapable of revising the kdniin—even
if they had wished to do so; (3) law, like other fields of inquiry, was affected by
the general intellectual stagnation which prevailed in the later years of the
Ottoman Empire.

r E. J. W. Gibb, 4 History of Ottoman Poetry, iii, London, 1904, p. 215;
vi, London, 1909, p. 179.



CONCORDANCE

THE objects of this Concordance are (1) to give a concise conspectus
of the offences, etc., dealt with in the various criminal regulations dis-
cussed in the text; (2) to illustrate schematically the arguments in the
text regarding the re-casting of the sections of the Ottoman code and
the various accretions to it; and (3) to facilitate cross-reference to
comparable provisions in the Dulkadir documents.

The figures on the extreme left refer to the sections of the Ottoman
Criminal Code as published above at pp. 54-93, the ‘short titles’
indicating the principal subject treated in each statute. ‘Titles’ in
square brackets indicate statutes not found in MSS. of the L group
(see above, p. 54). The three columns next following give references to
the equivalent statutes in the three previously published texts of
Ottoman codes:

MSS. Aa, Ab: the relevant sections of the kaninndmes published by
Kraelitz in MOG, i, pp. 19 et sqq., by fasl and section, the latter
according to Kraelitz’s numeration (divided where necessary, e.g. OCC,
§§ 36, 37 = Kraelitz, II § 1a, § 1b). See above, pp. 13-14. -

E MSS.: the ‘standard’ siydsetndme, as published by E. Z. Karal in
Belleten, vij21-2, pp. 41-4; the numeration has been supplied for the
purposes of this table. See above, pp. 16-18.

F. MSS.: the relevant sections of the kdnianndme published by
Mehmed “Arif in TOEM, 1329, suppl., pp. 1-10, by fas! and section,
the latter according to M. ‘Arif’s (unnumbered) paragraphs (divided
where necessary, e.g. OCC, §§ 24, 25 = M. “Arif (p. 3, lines 1-5), § 10a,
§ 10b). See above, pp. 18-22.

The last three columns refer to the Dulkadir documents, DPC,
DFR, and DLF, discussed above at pp. 44—53 and translated at pp.
132—44, I144-6, and 146-7 respectively; the numeration follows that
of the translations. With reference to these it should be noted that
cross-reference does not necessarily indicate that the same offence is
under discussion but only that a part of the Ottoman statute has a
relevant parallel in part of the Dulkadir statute: thus OCC, § 38 pro-
vides that the aggressor in a brawl is to pay a double fine, DPC, §§ 19
and 29 provide that an aggressor who is injured is to receive only half
the normal diyet, and DLF, § 6 punishes any aggressor, the common
point being ‘treatment of an aggressor’.
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MSS. E. F DPC DFR DLF
Aa, Ab MSS. MSS.

I. SEXUAL OFFENCES
1. Fornication: by mar-

ried man It I1
2. by unmarried man I2 I2 ] 12
3. by widow 14
4. by unmarried 1o
woman I6 13
5. by married woman I3 I3
6. consequences for
husband con-
doning I4 Is
[ 7.  one partner married,
one unmarried
8. by slave 18 18
9. attempted 17 14 12 (1) 5(9
10. Abduction: of girl or
boy 1 IV 15, 12(2) 5
[1x. of woman or girl 12 (2) 5,8
[12.  accomplices 12 (3)
13. Killing of wife and
paramour 13
14. Wounding an intruder 9
15. Forced marriage 2 IV 2—3| 16
16. Marriage of divorcée
and paramour
[17. Suspicion of fornica-
tion
18. Molestation: of woman I ¢ Ig 12 (1),
? 12 (2)

19. of female slave
20. of boy 12 (1)
[21. of woman

22. Intercourse with

& another’s slave or
23. with divorced wife
24. Accusation of forni-

cation: woman

accuses man I10 I10a | 39(3)
25. man accuses woman I 11 I 10b | 39(3),
34(4)
26. man accuses man 39 (3)
27. Sodomy: by boy 40
28. Bestiality

29. Failure to inform
against fornicator,

against thief Ii12 I1x
30. Procuring:byawoman I 5 I6 14
3I. Infidel offenders I12

32. Sodomy: by married
man
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MSS. E F
Aa, Ab MSS. MSS.

DPC DFR DLF

33. by unmarried man

34. Marital intercourse
[ per anum

35. Sexual acts by boys

II. BRAWLS, WOUNDING,
HOMICIDE, etc.

36. Fighting: tearing of

collars II 1a II 1a
37. tearing of hair or
beards II 1b II 1b

38.  heavier punishment
for aggressor
39. Assault: beating, tear-

ing beard
40. head-wound IT xc II3
41. Homicide II 2 3 11 4

[42. by/of two or more

43. Accusation of
wounding
44. Communal
responsibility
for homicide
45. Wounding: with
weapon II 3 IIg
[4.6. (two cases: death pen-
alty for wounding)
47. Wounding: with stone
or stick, breaking
arm or leg
48. Assault: with weapon
49. Cutting of purses,

knifing 12 IV 15
50. Knocking out eye or
tooth III g 116
51, Infidel offenders p-29,§7 118
(I 2Y)

52. Fighting: by small
boys IIT 10 117

53. by women
54. False accusation of

fornication
[55. Slander
[56. Bad language
5%7. Procuring: by ‘a

person’

58. Fighting: by slaves

17

21

21, 26

19, 29 6

21, 26

20, 217, 11, 1,2
22, 26 14

18 (1) b 10

cf. 2 (2),
3

23,26,28 3,4 4

20, 23 15 Ix
26, 28

26, 28 4

19, 24 12,13

40

39 (3),
34 (4)

39 (1) 14
14
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MSS. E F
Aa, Ab MSS. MSS. | DPC DFR DLF

[59. Beating: a woman
[60. a parent

III. WINE-DRINKING,
THEFT, ARSON, etc.
61. Wine: drinking I 1 III1 | 39(2)
62. pressing or selling
[63. Attending a wine-

party
64. Theft: of poultry 111 2 IIT 2 | 34 (1), (2)
65.  of beehive, sheep,
lamb 111 3 2 (1), 4 9
66. of horse, mule, etc. III 5-6 IIT3 | 2(x) 2(0) 7
67.  of purse, turban,
towel IIT 4 IIT4 | 5(2)
68. of grain from store III 7% II16 | 5(1)
[69. of grain from thresh-
ing-floor III 15 31

70.  of standing corn
71.  of axe, etc.
72.  within the family II1 8 III 5
73.  (?) from the person 5 (2)
74. Sundry capital
offences 4 IV s 5 (1)
75. Procuring 5 IV6 |14
76. Communal responsi-
bility: for homicide 6 vy
77.  for homicide, rob-
bery, theft i Ive |8
78.  for theft from a
traveller
79. Host’s responsibility for
guest
[80. Communal responsibi-
lity: for shop-breaking
81. Theft of food by a

traveller III 18 . IIIg
82. Possession of stolen
goods 8 IVog 8

83. Caravanserai: theft in
84. morning inspection,

etc. 9 1V,
10-12
85.  theft from without 10 IV 13
86.  suspicion of col-
lusion 1 IV 14

87. Punishment of sipahis
reserved to Sublime
Court 16 IV 18

82581256 N
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MSS.

Aa, Ab MSS.

E

F
MSS.

DPC

DFR DLF

88.
89.
90.
oI.

92.

[93-

94.
. Lepers

[96.
97.

98.

99.
100.
101.

[102.
103.

104.
105.

[106.
107.
108.
109.
110.

III.
I12.

113.

[1 14.

115.

Cadi not to hinder
execution of ‘érf
Confession under tor-
ture
Torture of alleged
accomplice
Homicide of close
relative
Arson

responsibility of

watchmen

Stealing by finding III 17a

Gipsies
Proclamation of ani-
mals, etc., found IIT 17b
False testimony, for-
gery of official docu-
ments
Counterfeiting of
coins
Marrying during
‘iddet
Neglect of daily
prayers
Neglect of Friday
prayer, of fasting
Permitted rate of
interest
False denunciation
Theft: from garden
Responsibility
to produce
absconder
extent of this re-
sponsibility
Crop damage p- 27,
] §34
compensation p- 31,
§ 29
Fencing of crops p- 27,
§35
Commons
Killing another’s
animal

Indecent behaviour
Immorality in cara-
vanserais

No fine without the
cadi’s conviction

17
18
19

13
14

15

IV 19
IV 20
IV 21
IV 16
IV 17

III 8a

III 8b

11,
I0—-12

III 13

36 (1) (?)

36 (3)

36 (3)

38

34 (1)

33
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MSS. E F
Aa, Ab MSS. MSS.

DPC

163

DFR DLF

116.

122,

123.

124.

[125.

[126.

No imprisonment
without the cadi’s
conviction; no exces-
sive fines

. Absconding criminal:

to be given up by

yaya, etc. 20 IV 22
to be returned

from another

sancak
not to be fined

twice

. Returning criminal

not to be fined twice

SUSPECTS

. Responsibility for

finding absconder
Responsibility of
derbendcis

‘Ulema’s liability to
chastiserent, to im-
prisonment
Expulsion of habitual
criminals and harlots

Habitual trouble-
makers

Cases not to be heard







PART TWO

THE ADMINISTRATION OF
CRIMINAL JUSTICE
IN THE
OTTOMAN EMPIRE






THE LAW

1. The term kaniin

I~ the Ottoman sources the term kaniin is used in four different
meanings:

(a) legal rules or prescriptions generally, including those of
the religious law of Islam: e.g. kaniin-i ger®, kavanin-i ser‘iye;*

(b) a single statute of secular law enacted by the sultan, a regu-
lation: e.g. bu kanmin kanina muhalifdir,? ‘this kanin (statute) is
contrary to the kaniin (in the meaning of (d))’;3

(¢) a collection of such regulations relating to a certain matter
or certain matters, a code or kaniinname: e.g. Kanin-i Yiiriikan,
Kanan-i Alay;*

(d) the whole body or institution of such secular state law, as
opposed to the shari‘a: e.g. ser‘a ve kanina muhalif **

Instead of kanin (or kaninname) the cadastral registers of
Basra use destir iil-‘amel (dastir al-‘amal),* a common term for
tax register and regulations in the Tiirkmen and Safawi states.5

The Persian term dastir was generally used instead of kanin (in
the sense of tax, toll, and feudal regulations) in the eastern pro-
vinces of the Ottoman Empire, particularly those formerly belong-
ing to the dominions of Uzun Hasan (Diyarbakir, Urfa, Siverek,
etc.)® and the Transcaucasian regions conquered at a later period
from the Persians.?

! Barkan, 239, § 8; 1, § 1. 2 MS. Lb, f. 14a; see also below, p. 172.

3 The Greek term xavdv is similarly used in two meanings (see N. Milasch,
Das Kirchenrecht der morgenldindischen Kirche, Mostar, 1905, p. 8). The same
applies to the term yasa (see Juwayni, Ta’rikh-i-Yahdn-gushd, ed. Kazwini, i,
Leiden—-London, 1912, pp. 24-5). * [Barkan, 260; M TM, i. 531.]

*#* Barkan, 71, § 50; see p. 168 and n. 6.]

4 e.g. Bagbakanlik Argivi, Tapu Defteri 282 (of 959/1552).

5 H. Busse, Untersuchungen zum islamischen Kanzleiwesen, Cairo, 1959, p. 85,
p. 129, n. 1; Minorsky, Tadhkirat, p. 176.

.6 Barkan, 146, § 12; 157, § 18; 171, § 11; 104, § 8; 195, § x1. Cf. also ibid,,
192, § 2. [pencil note:] Cf. also Minorsky, in BSOAS, xvii (1955), 449. -

7 Barkan, 196, § 5 and the heading following.
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Synonymous with kaniin in meaning (b) is ‘ddet.* The regula-
tions of Uzun Hasan are also sometimes called ‘adat.z

In the headings of the kaniinnames for some of the regions pre-
viously ruled by Uzun Hasan (Diyarbakir, Urfa, Mardin, Kemah,
Ergani) as well as for Arabkir, the term kansn is replaced by yasa
(Persian plural, yasaha).s

In later centuries mizam was increasingly used in a meaning
similar to that of kanin.+

2. The term “orf

The term ‘orf (‘urf), which originally meant ‘common usage’ and
in Ottoman law often has the restricted sense of ‘torture’,s is
used, it seems, as a synonym of k@nin in its last-mentioned mean-
ing (d).% In many cases the expression ger ve ‘6rf may have the
same meaning as §er ve kandin.

‘Orf is, however, also used side by side with the terms shari‘a
and kanin.” If such usage is something more than a stylistic
inclination to use synonyms, ‘érf appears to denote a distinct
source of law. Indeed, in some contexts ‘orf is still used in a
meaning close to its original significance, reflecting the fact that
the Ottoman kanin, like the kaniins of other rulers,8 often confirmed
_existing local custom. Thus the collection of certain fines may be
called “érf-i ma‘riaf,? ‘the accepted usage’, and the levying of
certain taxes ‘Grf-i beled,'® ‘the local usage’. In this sense ‘drf
may be a synonym of ‘adat-i ma‘lime, ‘the well-known customs’,
which in the Kananname for Baghdad of Ramazan g43/1537'! are
confirmed, while later ‘illegal innovations’ (bid‘at) are abolished.

r See buyuruldu of Mahmid Pasa, Grand Vizier of Mehemmed II, of Za
’l-Ka‘de 876/1472 (Topkap: Saray1 Archives, E §439): . . . ‘ddet-i sultani ve
kanin-i pakani iizerine . . . See also Anhegger, 476.

z Bibl. Nat., Paris, MS. Af. turc 81, ff. 82b—84a.

3 Barkan, 145, 155, 158, 184, 149, and 171.

4 Nuari, 567, n. 37. 5 See below, p. 252.

. 6 See, for instance, two versions of the same statute in Barkan, 27, § 21
(ser‘a ve ‘6rfe mubdlif) and 71, § 50 (ser‘a ve kdniina mupalif). Cf. also kaniin-i
ma‘riife (sic), the opposite of which is hayf (ibid., 65, § 12), apparently meaning
the same as ‘6rf-t ma'rif (see below, and n. 9); and the phrase farik-i ser’ ve
kaniin-i ‘orf iizre (2abt-i emvdl, etc.), in Tursun Beg, 25.

7 Barkan, 27, §§ 21-2; 274, § 12.

8 Such as Uzun Hasan, see V. Minorsky, in BSOAS, xvii (1955), 450.

9 Barkan, 5, § 29; 71, § 48. Its opposite is called hayf-i nd-ma'rif, ‘unaccept-
able injustice’ (ibid., 79, § 14).

10 Tbid., 196, § 4. 11 MS, Ed, ff. 82b-83a.
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(It is to be noticed that the shari‘a term bid‘at in official Ottoman
usage signifies not only innovations contrary to the religious law
but also those in contravention of the kanin.)!

On the other hand, terms like ‘drf-i padisahiz or ‘orf-i (miinif-1)
sultani® suggest that “orf here refers to the will or command of the
Sultan.* It may therefore in these contexts have the same meaning
as Ibn Taymiya’s term al-‘ada al-sultaniya,* which, contrasted
with kukm al-shari‘a, perhaps refers to the edicts of the (Mamlik)
Sultan in general.s

Thus one of the meanings of the term ‘érf appears to be ‘custo-
mary law’, law not necessarily written, or perhaps even chiefly
unwritten.** But it may be said that ‘6rf includes kanin, which is
based on both forms of ‘drf—the common usage and the sultan’s
will. (As to the latter, however, there seems to be no justification
for the assertion that the source of the kaniin was the authority of
the Sultan as ‘Chef religieux (Kalif)’.)®

The officials who carry out the sultan’s orders are called ehl-i
‘orf, i.e. the agents of his political and executive authority.”

Tursun Beg, the author of a history of Mehemmed II, who in
the second half of the fifteenth century rose from the rank of
timar-holder to the position of divdn secretary and finally defter-
dar, states® that ‘in our (Ottoman) usage’ (‘orfimizce),® ‘orf means
styaset-i sultani or yasag-i padisahi. These are defined as rational

1 See Barkan, 40, § 1.

2 TOEM, 1329, suppl., 36. 3 Ibid., 42; Barkan, 27, § 21.

#* [pencil notes expanded:] This connotation, of lex principis, was generally
accepted in the West, e.g. by Toderini (i. 32, 38-9): ‘la volonta e I'arbitrio del
Principe’) and Hammer (Staatsverfassung, i. 29: ‘die Willkiihr des Souverins’;
whence Lybyer, 152: the ‘sovereign will of the reigning sultan’). The phrase
ber miiceb-i ‘6rf-i ‘osmani in the title of MS. Af. turc 39 of the Bibliothtque
Nationale is explained by Anhegger—Inalcik (p. x) as meaning ‘based on the
Sultans’ authority’ (whereas Beldiceanu translates [i. 36, n. 4]: ‘conformes aux
coutumes ottomanes’).

4 Ibn Taymiya, Fatawd, iv, Cairo, 1329, p. 193.

5 Butcf. Laoust, Essat, p. 54, where the phrase is rendered ‘coutume régalienne’.

*# [For the recognition of custom as one of the sources of Islamic law (usiil
al-fikh), see below, pp. 182—-3.]

¢ G. Young, Corps de droit ottoman, i, Oxford, 19035, p. viii.

7 Cf. H. Inalcik, in SBFD, xiii (1958), 103.

8 Tursun Beg, p. 13. Cf. Inalcik in SBFD, xiii (1958), 125-6.

9 For the use of ‘6rf in this meaning cf. Tursun Beg, p. 12 (‘érfimizce afia . . .
dénilir). Inalcik (loc. cit.) and, following him, Mumcu (p. 40) needlessly emend
to ‘urefamzca, ‘according to our sages’.
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measures for maintaining the order of the ‘apparent’, i.e. material,
world (nizam-i ‘alem-i zahir iciin), and Jengiz Khan’s ‘conduct’
(alluding to his yasa?) is significantly quoted as an example.

On a higher level, however, than this form of siydset (which
we may call political), there is, in Tursun Beg’s opinion, a (philo-
sophical or religious) siydset, which aims at the moral perfection of
man and at ensuring not only the order of the material world, but
also that of the ‘hidden’ (batm), i.e. spiritual, world. The philo-
sophers (ehl-i hikmet) call it siydset-i ilahi and its institutor (vazi®)
they call rational law (nd@miis); in Islam it is called the shari‘a, and
the Prophet is considered its legislator (sar:®).

Of whatever type the siydset is, a sultan is constantly needed for
its application. It is his siydset alone that prevents permanent con-
flict among men and ensures co-operation among them by placing
everyone in his proper place in society and preventing anyone
from transgressing his own bounds and infringing the rights of
others. . . .

In the view of a seventeenth-century Turkish historian, Hezar-
fenn Hiiseyn,! the kamins of the Ottoman sultans are much
superior to foreign laws, such as the kaniins of Jengiz Khan
which, as Hezarfenn explained in his Tenkih-i tevarih-i miilik,?
had served as basis for the organization of many powerful states
in the past. The reason for this is that the Ottoman kanins were
joined to the shari‘a of the Prophet of Islam and were based on
the principles of philosophy, reason, and experience.

Clearly showing the strong influence of Ibn Khaldiin’s thought,
Hezarfenn makes some interesting comments on the character of
statutory and customary law and institutions. It is not practicable,
he says, in every age to apply every detail exactly as it is laid down
in writing. After all, there are differences between states in dif-
ferent periods.? In accordance with the nature of civilization and
as a result of social changes, ‘every age has its ‘orf and every “orf
its requirements’. As the well-known saying goes, ‘He who does
not know the ‘é7f of his contemporaries is an ignorant person’ (man
lam ya‘rif ‘urf ahl zamanihi fa-huwa jahil). Consequently, ‘the

1 See the preface to his Talkhis al-bayan, MS. Venice, ff. 2b—3a. This pre-
face is reproduced by Barkan, p. xxiii, n. 6, and discussed at pp. xxiii et seq.

z For this work see Babinger, GOW, 229.

3 Hezarfenn, MS. Paris, £. 78b.
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desire to adapt the ‘rf of these days to that of the past is a false
and stupid idea which is born of ignorance.’

3. The legal character of the kantinnames

The Ottoman kdninnames are collections of statutes (kaniins)
which, as is well known,2 were originally in most cases short
summaries of firmans and other decrees of the sultan, each dealing
with a particular case, the details referring to individual persons,
places, and events having been eliminated.3 In the Criminal
Code and in many provincial k@ninnames, remnants of firman
formulas* or even almost complete firman textss have been pre-
served.

The compilation of general kaninnames, i.e. those valid for the
whole Empire, was usually within the authority of the Niganc1.6
Many provincial kaninnames, on the other hand, were compiled
by the superintendent, often an eminent ‘@him,” of a provincial
land and population census (tahrir, kitabet), the results of which
were laid down in a cadastral register. In many of the so-called
‘detailed’ (mufassal) registers the kaniinname of the province or
district was recorded,® generally at the beginning of the volume
or of the part dealing with the area concerned. ‘Whatever order
is issued by Me’, the sultan stated in many nigans concerning
cadastral surveys,? ‘it is to be written (copied) on the fly-leaft of
the register. [Thereby] it becomes kaniin and when need occurs it
shall be consulted. Orders [to be] written shall be issued in accor-
dance with it . . .’.

The general kaninnames were preserved in the Imperial Palace
or in the offices of the Central Government, especially the

1 Ibid., f. 136a; see TM, x (1951-3), 390.

2 See 1A, art. ‘Kantin-nime’ (O. L. Barkan), esp. p. 186, and Barkan, p. oxv
and n. 13. .

3 An example of such a decree which has not yet been given kdniin form is
OCC, § 46. [pencil note:] Cf. MS. Ka, f. 26a: . . . déyii ferman olunmagin hiilasa-i
hiikm-i sultdni kaninnameye tesvid olundr.

4 e.g. OCC, § 16 in Ke marg.; and, for Aa and Ab, see above, pp. 8, 13.

5 e.g. Barkan, 261, § 10. 6 Cf. MTM, i. 7777, 100.

7 See Barkan, 39—41, 57. For a census carried out by the famous Ebu ’s-Su‘ad
Efendi see below, p. 190, n. 6.

8 Summaries of or extracts from such provincial kdniinndmes were often
included in general kdniinndmes (e.g. TOEM, 1329, suppl., 42—3, etc.).

9 e.g. MS. Ed, ff. 74b—75a, 89a; MS. Ba, {. 43a.

10 This, and not ‘at the end’, seems to be the meaning of zahrina. [Cf. also
Barkan, 349, § 2; 359, § 4.] : :
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Chancery* of the Imperial Divan and the Treasury. If a vizier, by
his buyuruldu, ordered a certain firman to be issued, a reply might
come back from the Chancery saying, “This is contrary to the
kanin.’* A miganci often compared a new regulation with the
existing kaniin and noted in the margin of a kaninname: “This
kaniin [statute] is contrary to the kanin.’?

In principle, a kanin was valid only during the lifetime of the
sultan who had enacted it. With the accession of a new ruler to
the throne, the kaniins, as well as other decrees and treaties of
his predecessor, had, theoretically at least, to be reconfirmed.3
An example is the Ma‘rizat of the famous Seyhiilislam Ebu
’s-Su‘iid Efendi, in which, as will be discussed further on,* a
new sultan was asked whether he maintained certain kaniins and
firmans of Siileyman the Lawgiver.

In actual practice, however, the conservative character of the
Ottoman state and the nature of the kaniin as a legalization of exist-
ing usage caused most kanins to be confirmed, at least so long as
political, economic, and social conditions had not changed funda-
mentally or unless the new sultan wished to prove his benevo-
lence or religious righteousness by abolishing certain oppressive
innovations (bid‘at). In general, it may be said that the main
object in enacting many kdniinnames was not to make new law but
to lay down which of the earlier statutes were still in force.

" Barkan holdss that most of the Ottoman kaniinname texts dis-
covered so far are not law codes in the modern sense of the term.
They are neither official and complete collections of all the kandins
in force at a certain time nor officially certified copies of the kaniins
in their original form. Most of them are, in his view, private
compilations, often made for scholarly or teaching purposes or to
serve as practical manuals for the personal use of various officials.
The compilers chose the regulations to be included in a subjec-
tive, arbitrary, and unsystematic way, frequently copied them in a

_summarized and corrected version, and added references to various
firmans (and fetvas) as well as personal glosses and comments.

* [pencil note:] In the ‘bag’ (kise) of the Re’is iil-Kiittab (MS. Kd, f. 34b).

1 See MTM, i. 59, 99; Bibl. Nat., Paris, MS. Suppl. turc 1027, ff. 222b—223a.

2 e.g. MS. Lb, {. 14a.

3 See Ibn “Abidin, Radd al-muhtar, Bulak, 1286, iv. 531; Barkan, pp. xliv
et seq.

4 See below, pp. 183-5.

5 Barkan, pp. xxii et sqq., Ivi et seq.; 14, art. ‘Kanfin-nime’.
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Even the kaninnames compiled by order of a sultan, such as
those published by Kraelitz and in TOEM, 1329, suppl., which
include the criminal code, cannot, in Barkan’s opinion, be
necessarily and unreservedly regarded as official texts of the law.
They are rather ‘outlines (taslak) containing some general rules
which were perhaps collected with a view to giving the Sultan or
the administrators a general idea of the organization and insti-
tutions of the Empire. But they were far from being true texts of
law which were referred to in [its] application.’

This opinion has already been challenged,? and Barkan himself3
qualifies it to some extent with regard to certain kanins, including
the criminal ones. Many of Barkan’s arguments in regard to the
kanianndmes in general are certainly convincing, but there can be
no doubt that the criminal kanins of Bayezid II and Siileyman
formed official codes of law.

It is, admittedly, correct to say that these codes do not contain
all the criminal regulations which were in force in those times:
additional ones are found in other kanins. But in the field of penal
law nothing is known of the existence of any other ‘special and
detailed kaniins’ which ‘continued to be the true and only authori-
tative source of law.’+

True, some of the most lavishly copied kaninname manuscripts,
probably written for the Sultan himself,5 are incomplete and
faulty copies, and many other copies of Bayezid II’s code were
written after the new code of Sultan Siileyman had been com-
piled. It cannot, however, be maintained that ‘the existing texts
are all late copies and books of private individuals’ and that ‘so far
no certified and official copy has been found’.6 A copy of Bayezid
II’s code written as early as 15017 has come to light, and another is
included in an (official) cadastral register.?

Moreover, Sultan Siileyman is known to have ordered that a
copy of the kdninname in force in his reign should be deposited in

I Barkan, p. xxix. A similar view is expressed by B. Lewis in G. E. von
Grunebaum (ed.), Unity and Variety in Muslim Civilization, Chicago, 1955,
P 23254;e Anhegger—inalcik, pp. xi-xiv; Inalcik in SBFD, xiii (1958), 111.

3 Barkan, p. xxxiv; see also his article ‘Kanfin-name’ in 14, p. 189, col. a.

4 Barkan, p. xxix; 4, loc. cit., p. 188a.

5 Such as those in the Topkap: Sarayr Library, MSS. Revan 1935 and 1936
(MSS. Fh and Fi): see Barkan, pp. xxix—xxx.

6 Barkan, p. xxix. 7 MS. Fa. See above, p. 19.
8 MS. Fb. See above, p. 21. :
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the law-court of every town,* and the texts of Bayezid II's Kanin-
name for Cephalonia and of Siileyman’s new code were sent out in
the form of migans under the Sultan’s tugra.2 Whilst Barkan is
right in pointing out that no original copy of these kaninnimes
has been discovered, it can be assumed that some of the existing
copies come very near to the original. One version3 of the code of
Siileyman, for example, was copied in the house of the Re’is
il-Kiittab, most probably from the, or an, official text.

As Barkan has clearly shown,* the sole legal basis of the kanin
was the sultan’s will as expressed in Imperial decrees. To become
valid and binding they did not, as Hammer had thought,s require
the confirmation or sanction of the Seyhiilislam. Indeed there is
no evidence whatever that the kanins or kaninnames were first
submitted to the $eyhiilislam for his prior approval and acquired
legal force only on the strength of his fetva.

Only after, and in many cases long after, kdnins and other
decrees of the sultan had been issued did geyhilislams and other
miiftis confirm (or, more rarely, reject) the legality of some of them
in accordance with the shari‘a. Their fetvas may have been issued
at the request of the sultan or a member of the government or on
the Seyhiilislam’s own initiative. The object would then have been
to eliminate any objection on the part of orthodox Muslims and
to make the kanins more easily understandable and palatable to
the medrese-educated cadis, miiftis, and other officials.

Thus it cannot be said that the seyhilislams and other miiftis
considered all matters regulated by the kanin as being outside
their sphere of competence and authority. True, Ebu ’s-Su‘ad
Efendi states in one of his fetvas: ‘If they are questions of ‘orf
(customary law or the Sultan’s will), the men of the shari‘a can-
not be concerned with them’ (efer “orfi kazaya ise ehl-i ser‘ifi afia
‘alakasi olmaz).5 But, as Hezarfenn points out,” Ebu ’s-Su‘dd,
more than most other miiftis, dealt in his fetvas with many prob-
lems outside the sphere of fikh. He as well as other seyhiilislams
expounded the timar system as laid down in the kanin and
applied its regulations to cases submitted to him, although many

See above, p. 151. 2 MSS. Ba-Bc; Oa-0d, Pb.
MS. Pa. See above, p. 27. 4 Barkan, pp. xxxiv et sqq.; xl et sqq.
Hammer, Staatsverfassung, i. 73.

Bayezit Libr., MS. Veliyiiddin 1466, f. 221b.

Hezarfenn, MS. Paris, f. 138a.

N wow -
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basic features of it (e.g. inheritance regulations, taxes, fines, etc.)
were in fact contrary to the religious law.

Some of the fetva collections which deal largely with non-
shari‘a matters are entitled Fetava-i kaniniye.2 The best-known of
these is the ‘Imperial Kaninname [compiled] in the time of . . .
the late Sultan Siileyman [the Magnificent] . . . and of the late
Seyhiilislam Ebu ’s-Su‘ad Efendi . . . which is [a collection of]
kaniins and questions (mesa’il) the conformity of which with the
noble shari‘a has been established and which are valid at present’.
Published in Milli Tetebbii‘ler Mecmii“asi,? it includes a large num-
ber of kanins and fetvas, not only of Ebu ’s-Su‘ld but of earlier
(Ibn Kemil) and particularly of later geyhiilislams.+

In many fetvds included in this and similar collections, the
miiftis state what the kaniin, the cadastral register (defter-i hakani),
or the Sultan’s decrees prescribe on the question asked.s In
others they reply that such matters are not ‘shari‘a affairs’ (ser‘i
maslahat) and should be referred to the ruler (@hi ’l-emr); his
orders are to be carried out since ‘it is obligatory (vacib) to obey
an exalted (Imperial) decree which is [issued] for the sake of
public order’.6

If the seyhiilislams or miiftis did not know what the kaniin was
they asked the Nisanci for authoritative information.” In many
cases, however, no kaniin had been laid down in the matter or the

! See Barkan, pp. xxxvii et sqq.; Barkan suggests, it should be noted, that
Ebu ’s-Su‘dd was here acting as il yazicist, not as Seyhiilislam; but see below,
p. 190. 2 e.g. Hiisrevbeg Libr., Sarajevo, MS. 922.

3 MTM, i. 49-112, 305—37.

4 The published copy, dated Cumida I 1233/1818 (the year of compilation
according to Barkan, p. xxvii), contains firmans and kdniins of the period of
Ahmed I (1603-17) and some as late as 1042/1632—3 and even 1071/1660—1 and
1129/1717.

5 MTM, i. 55, 72, 313, 334; British Museum, MS. Or. 12463 (fetvas of the
Seyhiilislam ‘Abdu ’r-Rahim), f. 42a.

6 MTM, i. 306, 313. [pencil note expanded:] The Pir Mehmed who gave
these fetvds is presumably the author of the well-known fetvd-collection Mu'in
al-mufti (and also of Zahir al-kudat, see below, p. 189; cf. also Blochet’s
description (i. 197) of MS. Suppl. turc 68). According to ‘Ata’i (551—2) he was
born a ‘kul-ogly’ and became a Janissary, but turned to the career of ‘ilm; he was
for many years miifti of Uskiib, where he died in 1020/1611-12 (but according to
Katib Celebi, Kashf al-Zuniin, ed. Flugel, v. 645, no. 12461, in 1030/1620-1).
He was very highly respected, ‘Ata’i calling him ‘the best of the provincial
miiftis’ (kendr miiftilerinifi ekmeli); but it is apparently in error that he is some-
times referred to as Seyhiilislam (e.g. in SBFD, xiii (1958), 104; Mumcu, 42;
Karatay, no. 1848).

7 MTM, i. 59, 77; Barkan, pp. xxxix—xl.
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validity of the existing regulations had become doubtful because
of the passing of time, the accession of a new sultan to the throne,
etc. The Seyhiilislam then submitted the questions to the Sultan
with a request for his decision. . . .

4. The criminal regulations

The official Ottoman justification for issuing kanins in the field
of penal law is twofold, and clearly reflects the dual object of these
regulations. On the one hand, the lengthy and so far unpublished
preamble of the Kaniinname for Egypt of 1525 states that in the
course of time crimes have increased to such an extent that dis-
putes and feuds can no longer be decided by tig-i zeban-i evliya-i
seri‘at, ‘the sword of the tongue of the guardians of the holy law’,
i.e. the cutting words of the cadis, but require zeban-i tig-i
valiyan-i siydset, ‘the tongue of the sword of the authorities
charged with inflicting severe punishment’, i.e. the military.
Therefore, the preamble goes on, the Ottoman sultans, acting in
conformity with the shari‘a, have since olden times laid down
regulations (kanin), and anyone who commits a crime is to be
punished in accordance with them.2

The chief object of the Ottoman penal codes, however, was not
the protection of society against criminals but the protection of the
common people against oppressive officials and fief-holders:

In the unique preamble to the criminal and feudal kaninname
in MS. Pb, the Sultan states:

The reason for writing [this] edict . . . is the following. My late father
and grandfather? . . . looked and observed that oppressors tyrannized
over the oppressed beyond measure [with the result that] the common
people (re‘ayd) were in great distress. For that reason, it is said, they
laid down the Ottoman kdnin. I too have commanded that the begler-
bejis, sancakbegis, ceribagis, subagis, and fief-holders shall demand
[their] dues and taxes from the common people in accordance with

_this Ottoman kandin . . .*

T Aya Sofya Libr., MS. 4871, ff. 118b et sqq.; Siileymaniye Libr., MS.
Hekimoglu Ali Paga 558, ff. 33b et sqq.

z MS. 4871, f. 120a; MS. 558, . 35a.

3 If this version of the kdniinname was sent out, as is most probable (see
above, p. 29), by Sultan Siileyman, the reference is to Selim I and Bayezid II.

* [pencil note:] Cf. the claim that the function of the Assembly, to be set up
by the constitution of 1876, would be to ‘defend the interests of the people
against the improper execution of the laws’ (N. Berkes, The Development of
Secularism in Turkey, Montreal, 1964, pp. 240-1).
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The preamble to several similar versions of this kaninnamer
also declares its main object to be the prevention of oppression
(sulm). In the late fifteenth century the Kananname for the
Christians of Cephalonia (which includes a penal code) had been
issued ‘because the people of the island . . . had submitted various
complaints against the tax-farmers and others and had requested
a kaniinname’.2 About two centuries later, in a marginal note to
a kdanianname manuscript,® the kdnin was defined, inter alia, as
dealing with ‘the protection of the common people against the
oppression of the authorities’ (himayat al-ra‘tya min magalim al-
hukkam), a definition which shows the continuity of the concept of
magalim jurisdiction.

So long as the kaniin was observed, it is frequently claimed,*
nobody was tyrannized. In the reign of Sultan Siileymin the
Lawgiver, Celilzade states,s ‘the gates of oppression and aggres-
sion were fastened with the nails of the kanins’.

To achieve this aim the contents of the kaniannames, as well as
siyasetnames and “addletnames, had to be brought to the knowledge
of the people, so that every citizen would be aware of his rights or,
more correctly, of the limits to the rights of the authorities. For
this reason the cadis or governors to whom they were sent were
often explicitly ordered to have them read out to the public.® For
120 akge people could, in the sixteenth and seventeenth centuries,
obtain a copy of a kaninname from the Central Government,’
and any citizen could, for a smaller fee, ask the local law-court for
a certified copy of an ‘adaletname,® so that he might present it
wherever necessary to prove his rights.

As compared with other Ottoman kanins, the criminal regula-
tions are, in some respects, more similar to modern codes of law.
Unlike many other kaniins, they are valid for all provinces of the

I Qa, Ob, Oc, Od. 2 Preamble to Ba, Bb, Bc; see above, p. 14.

3 Va and Vc (on the folio preceding f. 1); quotation according to Vc.

4 e.g. in the ‘addletname of 1595 (Ulugay, XVII. asirda, p. 164 [= Belgeler,
iif3—4 (1965), 105]).

5 Celalzade, Tabakat, f. 20b.

$ For kdnunnames, see Barkan, 362, § 13 (Egypt) and MS. Ed, ff. 82b-83a
(Baghdad); for stydsetnames see above, pp. 17—18; for ‘adaletndmes, see above,
p. 150, n. 4, and Bagbakanlk Arsivi, Fekete catalogue, 4636.

7 MS. Ba, f. 44 bis a; MS. Fj. f. 160a; Hezarfenn, MS. Paris, f. 143a.

8 Képriilii Libr.,, MS. II, 360, f. 91b; Ulugay, XVII. aswrda, p. 169 [=
Belgeler, ii/3—4. 108]).

8268126 (o]
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Empire and, with certain qualifications,* for all the communities
and classes of the population. They are also more compact and
relatively better organized.

Nevertheless, they share with the other kanins a great many
deficiencies, such as incompleteness, repetition, contradictions
between different sections, and interpolations.! The sections
were not numbered, nor even clearly separated. Like the other
kaniins, they were not conceived as a whole but were composed of
statutes, mostly summaries of firmans, which were issued in dif-
ferent periods and were later put together, often in a piecemeal

“fashion. Unlike the shari‘a, the kanin generally does not define
the legal terms used. Most important, it makes no attempt to elabo-
rate general and basic principles of crime, punishment, evidence,
etc., from which the detailed statutes could be logically derived.
Though certain penalties are laid down for crimes committed
deliberately, no systematic distinction is made between premedi-
tated and accidental offences. Mitigating circumstances are almost
unknown.

There is hardly any general treatment of criminal responsibility
(knowledge of the law, majority,** sanity, lack of constraint, etc.),
attempted crimes, negligence, the status of accessaries, etc.***

The Ottoman kéniin, like the shari‘a, does not clearly distin-
guish between criminal and other branches of law. From the very
first, the statutes concerning penal matters formed part (generally
the first part) of kaninnames dealing chiefly with agrarian, ‘feudal’,

* [See below, pp. 179-80.]

I For the unsystematic character of the Ottoman kdninnames in general see
Barkan, pp. liv et sqq., Ixiii et seq. [and for discrepancies in OCC, see above,
PP. 22, 31]

*% [pencil note:] But cf. DPC, § 40, and OCC, §§ 27, 52.

*%* [slips:] Certain offences against religion (blasphemy, apostasy) are not
dealt with in the kdnin, nor are such crimes as high treason, bribery, ‘receiving’,
obtaining under false pretences, and incest.

A shari‘a penalty (or perhaps rather sentence’) not mentxoned in the kanin is

. ‘renewal of the faith’ and ‘renewal of the marriage’ (tecdid-i imdn, tecdid-i nikah).
According to the fetvds of many Ottoman miiftis (Fahir 1z, Eski Tiirk edebiyatinda
nesir, i, Istanbul, 1964, pp. 54—6; Dubrovnik State Archives, Acta Turcarum,
C-10, 35; cf. Bursa Sicilli, A 42, f. 123b; A 45, f. 181b), these ‘renewals’ are
required in certain cases of conduct unworthy of a Muslim—merry-making
with non-Muslims, claiming to have knowledge of occult matters, contempt
of the shari‘a and of the Sultan’s orders, refusal to obey a summons to
appear before the cadi. Such offences are regarded as implying apostasy
(irtidad), which, inter alia, makes the marriage of the murtadd void (Schacht-
Bergstrisser, 86).
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and economic affairs (guilds, the market, etc.). The reason for
this seems to be that the earliest criminal code, that of Mehemmed
II, listed only offences that were punishable with fines, half of
which at least were due to a feudal lord.

Though gradually most penal statutes were collected into three
or four separate chapters, the latter were never given a general
heading in the official kaniinnames. Only the latest version of the
criminal code,* which is a private compilation, groups them under
one heading, ‘Regulations on Penalties’ (siydsat kaninlarz).

Moreover, again in accordance with the tradition of Muslim
law, no distinction was made between crimes and torts, or between
substantive penal law and the law of criminal procedure. Conse-
quently, there existed no separate criminal courts in the Ottoman
Empire.

In the preamble to some versions of Bayezid IT’s criminal code,’
to the Kanunname for Egypt,> and to the re-confirmed Kanin-
name of ‘Ala’ al-Dawla3 it is stressed that these regulations of the
Ottoman penal kaniin are to be applied without distinction of the
person of the offender. Whoever commits a crime—be he rich
or poor, of noble or humble origin, a tax-paying subject (ra‘Zyet)
or a fief-holder (sipahi)—will be punished in accordance with these
statutes.** In conformity with this principle, firmans warned
governors against favouring criminals of noble descent, such as
sons of Tiirkmen befs. ‘Everyone, whoever he may be, is equal
before Me’, the Sultan declared.+

Certain exceptions, however, were made in the Ottoman
Criminal Code for fief-holders, soldiers, “ulema, serifs and others,
as well as for non-Muslims, in regard to criminal procedure, the
types of penalties imposed, and the method of their infliction.s
Such distinctions in accordance with the offender’s religion and
social status were also made in the shari‘a. A general rule was that,
so far as discretionary punishment (a‘zir) was concerned, a

* [See above, p. 32.] ! TOEM, 1329, suppl., p. z4.

2 Aya Sofya Libr., MS. 4871, f. 119a. 3 Barkan, 120.
** [pencil note:] Cf. Ibn Jami‘a (d. 733/1333), Tahrir al-ahkam (ed. Kofler,
in Islamica, vi (1934), 362): wa-yusawwi [al-imam] fi ’l-hudid bayn al-kawi
wa'l-da'if wa'l-wadi' wa’l-sharif.

4 Firman to the Sancakbegi of Karasi, of Ramazin 921/1515 (Edremit
Sicilli, 42/1177, £. 24b).

5 See below, especially chapter IV, passim.
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person of standing was to be punished more lightly than a dis-
reputable person who committed the same crime.!

In actual Ottoman practice, however, discrimination against
non-Muslims as well as against Muslims of the lower classes went
much further than was allowed by the shari‘a and the kanan. -

5. Conflict of kantin and shari‘a

Theoretically the kamin was supposed merely to amplify and
supplement the shari‘a but not to supersede it.2 A fetva of the
Seyhiilislam Ebu ’s-Su‘tid Efendi states: ‘There can be no decree
of the Sultan ordering something that is illegal according to the
shari‘a’ (nda-megri’ olan nesneye emr-i sultani olmaz).3 In fact,
however, many such orders were issued and many such kanin
regulations were laid down.+

In the field of criminal justice, clashes between kanin and
shari‘a were more numerous than in most other spheres. There
are several reasons for this. In general, kanins deal only with
matters of public law, i.e. government, court, army, and ‘feudal’
mstitutions and the relationship between the individual and the
State, on which the shari‘a has laid down relatively few and rather
deficient rules. On matters of penal law, however, the Kur’an
and the shari‘a in general are much more explicit. Moreover,
owing to the lack of distinction in the Islamic tradition between
criminal law and the law of torts, the penal kanins treat of many
questions of civil law, which was considered to be exclusively
reserved to the shari‘a. In addition, the important kanin regula-
tions on criminal procedure were in even more open contradiction
to the shari‘a.

Consequently, Barkan’s views that ‘the matters regulated and
controlled by the kaninnames were outside the sphere of the
shari‘a law’ has to be qualified with regard to criminal justice,
just as he himself qualifies it® with regard to some aspects of land
“law. '

T See, e.g., Mawardi, 399—400; Ibn al-Farra’, 263.

2 Cf. Hezarfenn, preface (quoted in Barkan, p. xxiii, n. 6).

3 Horster, 53 (91); Selle, 41 (91), § 0.

4 For an admitted conflict between shari‘a and kdniin on a relatively trivial
;natter (the fruit of trees growing on miri lands), see Képriilii Libr., MS. 111, g9,

. 4a.

5 Barkan, p. xxxvi.
¢ Ibid., pp. xlv et sqq.
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It is true that in many regulations the kanin merely reaffirms
the religious law by imposing its fixed penalties! or by laying down
that ‘whatever punishment the shari‘a prescribes shall be inflicted’
or the like.2 In other cases, too, it states that compensation or blood-
money is to be paid (or not to be paid) or that stolen goods are to
be returned ‘in accordance with the shari‘a’.3 There are, in addi-
tion, statutes of the Criminal Code that conform to the religious
law without explicitly saying so.

.On the other hand, in numerous instances the penal kaniin
diverges from the shari‘a. While the Dulkadir Penal Code frankly
states that one of its regulations+ is opposed to the skari‘a, the
Ottoman kaniin is wary of doing so, at least so far as the substan-
tive law is concerned. In regard to procedure, however, the Otto-
man Criminal Code is less discreet.5

A number of its statutes were, as has been mentioned,¢ later
abolished as being contrary to the religious law.

The most important difference between the substantive criminal
law of the kaniin and the shari‘a is the imposition of a fine (with
or without strokes) upon criminals liable to the fixed penalties
(hudud), sometimes more severe, of the shari‘a. Formally, of
course, the kdniin cannot commute these penalties into lighter
punishment. Consequently, it imposes fines for fornication only
if no capital punishment is inflicted ; for homicide or for the knock-
ing out of an eye or tooth only if no retaliation is, or is to be, car-
ried out;? and for certain cases of theft only if the thief’s hand is
not to be cut off.9 In some statutes, however, these conditions are
not explicitly stated, and it is taken for granted that fines are the
only penalty applicable to the crimes mentioned.°

In what cases such criminals are not liable to the kadd penalties
is not stated. In addition to cases of homicide and wounding for

! e.g. retaliation for homicide and amputation of a hand for theft (OCC, §§ 41,
66). Cf. DPC, § 18 (1).

2 e.g. OCC, §§ 15 (in Ea, Gd), 47, 79, 91, etc. Cf. DLF, §§ 12, 14. In some
cases a fine is imposed in addition.

3 See OCC, §§ 70 (in Rd), 85, 109, 126. Cf. DPC, §§ 12 (3), 19, 25, 29.

+ DPC, § 13. 5 See OCC, § 88. 6 See above, p. 149.

7 OCC, § 1. Cf. DPC, § 10.

% OCC, §§ 41, 50. Cf. DPC, §§ 18 (1).

9 OCC, & 65, 66, 67, 68, 71. Cf. DPC, §§ 2 (1), 5 ().

10 e.g,, in the older texts, OCC, § 1 (fornication) and § 68 (theft of grain from
a pit, etc.) (but cf. DPC, § 5 (x)); Barkan, 180, § 28 (for homicide and wounding),
which even adds stydset yokdur, ‘no capital or severe corporal punishment is
[to be inflicted)’. Cf. DPC, §§ 19, 24, etc.
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which the parties concerned agree on the payment of blood-money
or compensation, they are probably those cases in which no suffi-
cient evidence is produced or in which, as in the case of petty
theft,! not all the conditions of the crime as defined in the shari‘a
are fulfilled. Here ta‘zir punishment replaces the kadd penalties,
as is already prescribed by the shari‘a.

There is, however, reason to doubt whether this was done in
such cases only. It seems that the kaniin reflects a general tendency
of Islamic legal practice to restrict as much as possible the appli-
cation of the severe shari‘a penalties.2 Furthermore, there can be
little doubt that the Ottoman executive officers were much more
inclined to impose fines, to which they themselves were entitled,
than to inflict capital or severe corporal punishment.3

In other fields too the criminal Raniin takes into consideration
old-established usage even when it contradicts the shari‘a. An
example is the statute permitting the taking of interest up to a
certain rate.4

One way of justifying the kanin as legally binding on every
Muslim was to present it as a formalization of prevailing custom.
Thus we find citeds such maxims and rules of law as ‘Custom is
like an authoritative text’ (al-‘ada ka’l-nass); ‘Custom is one of the
shari‘a proofs in matters on which there is no written authority’
(al-‘ada ihda al-hujaj al-shar‘iya fima la yunass fih); “What the
believers consider right is right with God’ (ma ra’ahu ’I-mu’minin
hasanan fa-huwa ‘ind Allah hasan); “What is proper according to
common usage is like what is legal according to the holy law’ (al-
ma‘rif ‘urfan ka’l-mashri’ shar‘an). Regulations issued by the
sultan to punish evil-doers are therefore binding, it is argued,
provided they are consonant with the shari‘a,% and every Muslim
is obliged, as a religious duty, to obey them, as is laid down in the

r OCC, § 65. Cf. DPC, §5 (2), n. 1.

2 For the reluctance to inflict the hadd penalty (amputation of a hand) for
theft in pre-Ottoman periods see Amedroz in ¥RAS, 1910, 793. Cf. also Schacht,
in Der Islam, xx (1932), 211-12.

3 See below, p. 270. 4+ OCC, § 103.

5 The following arguments are found in the preamble to the Kdninname for
Egypt (Aya Sofya Libr., MS. 4871, f. 119a) and in the preface to the latest
compilation of the Ottoman criminal kgniins (see Barkan, p. xxv, n. g [and above,
p- 32))-

6 Instead of ser'-i mutahhara muzdf (Barkan, p. xxv, n. 9, §4) read, as in
MSS. Va and Vb, . . . muvdfik.
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famous verse of the Kur’an (4. 59/62), ‘Obey God and obey the
Prophet and those in authority among you’ (ati‘é Allah wa-ati‘i
"l-rasil wa-ali ’l-amr minkum).

Although many Muslim legists, such as Ibn Khaldin, did not
recognize the legality of a separate secular law,’ others did not
object to the application of customary law in matters not dealt
with or not prohibited by the skari‘a. Some even accepted custom
as a fifth source of law in addition to the traditional sources of the
shari‘a (usal al-fikh), namely Kur’an, sunna, tjma‘ and kiyas. A
ruling based on custom may even be preferred to one based on
analogy (kiyas). According to some, custom which is approved by
the ‘ulemd could be recognized as consensus (jma‘). All this, of
course, on condition that custom does not run counter to the holy
law.2

6. The attitude of the miiftis

The leading geyhiilislams of the sixteenth century, such as lbn
Kemail and Ebu ’s-Su‘lid, made great efforts ‘to make most of
the kaniins correspond with the noble shari‘a’3 . . .

Even in criminal matters the Ottoman geyhiilislims based some
of their fetvas on the kamin. For example, when a kddi-‘asker sug-
gested to the Sultan that a forger of the tugra be banished to
Cyprus, the Seyhiilislim, most probably Sun‘u’llah (1599-1601,
1603, 1604~6, 1606-8), violently objected to such a lenient punish-
ment and ruled that, at the least, ‘according to the Sultan’s
kaniin* his (the criminal’s) hand has to be cut off’.5

The most famous collection of such fetvas is the so-called
Ma‘razat Abi ’l-Su‘ud Efendi, ‘the Matters Submitted by Ebu
’s-Su‘dd Efendi’ to Sultan Siileyman the Lawgiver.6 According

t Levy, Social Structure,p. 259 and n. 3, referring to Ibn Khaldin, i. 342 et seq.

2 naleik, in SBFD, xiii (1958), 103—4; Levy, Social Structure, 248; and
references there given.

3 Katib Celebi, Mizdn al-hakk, 116 (tr. G. L. Lewis, 128); and cf. ‘At3’i, 185,
without the qualification of ‘most’: el-hakk kavdnin-i ‘osmdniyeyi ser'-i serife
tathik . . . bunlarifi (scil. Ibn Kemil and Ebu ’s-Su‘0d) dsdr-i ictihdds . . . dor.

+ See OCC, § 98 (2).

5 Siileymaniye Libr., MS. Sehit Ali Pasa 2865, p. 7.

6 Their text has been published in MTM, i (1331/1915), 337—48, and more
recently, in a scholarly edition with a German translation, introduction, and notes,
by Paul Horster, as Zur Anwendung des Islamischen Rechts im 16. Jahrhundert,
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to its preface, the great Ottoman ‘alim had suggested to the Sultan
that ‘for the sake of the order of religion and State’ the opinion of
certain jurists (miictehidin) of the past should be followed in a
number of legal questions. The Sultan approved, and firmans
were sent to governors and cadis to act accordingly. When, how-
ever, a new sultan (Selim IT ?)* ascended the throne, doubt arose as
to whether he would confirm his predecessor’s orders;! therefore
some legal problems were submitted to him with the request for
his decision. The course followed was to submit these fetvas of
Ebu ’s-Su‘dd, in.many of which he had quoted Sultan Siiley-
man’s firmans.

Most of the firmans cited by Ebu ’s-Su‘lid were issued between
the years 944/1537-82 and 958/1551,3 particularly during the
period in which he held the office of Kﬁdi-'asker of Riaméli
(944-52).+

Some of these fetvas are also found in a mecmi‘as which,
according to its flyleaf, contains fetvas of the late Ebu ’s-Su‘dd
Efendi ‘concerning the order of the realm’ (nizam al-miilk hak-
kinda). Since these questions had to be brought before the Sultan,
it is stated in the Preface (f. 2b), the $eyhiilislam Ebu ’s-Su‘dd
submitted them (or the first two of them?)® to Sultan Siileyman
on g Rebi* I 957/27 April 1550. The text of the questions and the
order of the Sultan (. . . déyi buyuruldu) follow.**

Stuttgart, 1935. For some aspects of the character of the text, see Barkan,

pp- 1 et sqq.; but his views are not entirely acceptable (see, e.g., M. Cavid
Baysun, in 14, art. ‘Ebiissu‘ad Efendi’, pp. 95-6).

* [pencil note expanded:] Or Murid III? Ebu ’s-Su'td is referred to in the
preface as dead, and he did not die until August 1574, four months before the
death of Selim II and the accession of Murad III.

I See above, p. 172.

2 The date g40 mentioned on p. 24, line 12 of Horster’s edition seems to be
mistaken; the versions quoted in the notes as well as the text in Belediye Libr.,
MS. Belediye 17, f. 1092 and in M TM, i. 338, have the year 944.

4 In Horster’s translation (p. 69) the date of the latest firman (958: see p. 27)
is erroneously rendered as 859/1455.

. 4 14, art. ‘Ebiissu‘dd Efendi’ (Baysun), p. 93; EI?, art. ‘Abu ’l-Su‘da
(Schacht). [pencil note:] The dates of later firmans, falling in the years when
Ebu ’s-Su‘iid was Seyhiilislam, are 955 (Horster, p. 35); 957 (pp. 56, 59); 958
(p. 27: see n. 3 above).

8 University Libr., Istanbul, MS. T 3586. See also Suleymamye Libr., MS.
Lala smail 706, f. 265(261)a~b

6 Which also in Horster’s edition (pp. 56, 59) are dated 957.

*% [Heyd had begun a collation of the contents of this MS. and of the Ma‘ri-
zdt, and was evidently intending to pursue further the problem of the latter’s
sharacter and date.]
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Other, much shorter, versions of this text! do not refer to the
items as ‘fetvas’ but as ‘problems’ (kazaya) submitted by Ebu
’s-Su‘ld to Sultan Siileyman. Unlike the text published in MTM
and by Horster, they present each of them in the form of ‘Question
of Ebu ’s-Su‘lid Efendi’ and ‘The Sultan’s reply’.

The Sultan’s decision was requested on a wide range of matters.

One major group consists of questions, in a variety of spheres,
on which the great legists of the past had disagreed. Ebu ’s-Su‘ad
seeks to ensure that the individual cadi is hilafiyatdan mahcir,? i.e.
not permitted freely to choose whose opinion he will follow, but
obliged to adjudicate in accordance with the sultan’s directives.
The latter may choose and impose whatever opinion he considers
preferable for the good of the State or of society or for any other
reason.?

For instance, if a guest is killed in somebody’s house and
the murderer is not known, blood-money is to be paid, in Aba
Hanifa’s opinion, by the owner (malik) of the house (or, if it is
wagf, by the waqf). However, according to Abt Yusuf, another
high authority of the Hanafi school, the occupant (mutasarrif), if
he is a different person, is to be held responsible. Whom should
the Ottoman cadi follow? Ebu ’s-Su‘tid suggested to the Sultan
that AbG Yasuf’s opinion should be adopted, since this would
lead the actual occupants to be more vigilant. His suggestion was

accepted, and a firman was issued ordering the cadis to act
accordingly.+

In the early eighteenth century a miifti issued a fetvas addressed
to the Sultan (and not formulated in usual fashion) concerning the
definition of what is a dangerous weapon (alet-i cariha) in homi-
cide cases. He states that in this matter the opinion of the imam-i
a‘zam (Abt Hanifa) differs from that of ‘the two imams’ (Aba Yasuf
and al-Shaybani).* The view of the former, he says, is followed on

T Képriili Libr., MS. III, g9, ff. 1b et sqq.; Siileymaniye Libr., MS. Hiisrev
Pasga 812, f. 35b et sqq.

2 Horster, 29 (71).

3 Barkan, pp. xlvi-xlvii. [pencil note:] Cf. the view of Ibn al-Mukaffa* (d.
?142/759) on the authority of the caliph as legislator (Rosenthal, Political
Thought, 72 et sqq.). See also Tyan, Histoire, 353~6.

4 Horster, 58-9 (95-6); Belediye Libr., MS. M. Cevdet K 525, p. 143. For
other examples see Horster, 33-6 (75—7), 50-1 (88—9).

5 Topkap1 Saray1 Archives, E 12079.

*® [Bilmen, i, p. 323, § 43.}
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questions of religious duties (‘thadat) and that of the latter in
matters concerning relations between men (mu‘amelat), and this
includes the case in question (homicide). But, he concludes, ‘the
command belongs to His Majesty my Sultan’.

Directions to follow the opinion of certain Muslim legists on
disputed questions are given in some statutes of the criminal
kaniin, although this is not explicitly stated.r

While generally the sultan chose only between the divergent
opinions within the official Hanafi school, the seyhilislams excep-
tionally referred in such cases also to those of other mezhebs.2

In particular, in some cases,3 the sultan’s permission was sought
for the application of the principle of #stihsan, i.e. the infringement
of certain theoretical rules of the shari‘a for the sake of the benefit
of society.

Many other cases in which the sultan issued orders to the cadis
concerned questions of procedure, criminal or other, on which
there was no disagreement among the jurists, such as the statute of
limitation, the competence of the cadi, testimony by witnesses, etc.+

In addition, the sultan’s directives were aimed at safeguarding
and regulating Muslim religious worship, as well as many social
and economic questions not generally connected with criminal
affairs, such as agrarian relations, waqf, maximum rates of interest,
etc.*

The Seyhiilislam, as the head of the religious establishment
in the Ottoman Empire, possessed, and often used, the right to
issue a fetvad declaring a certain firman or kamin invalid because

I See, for instance, OCC, § 42. Cf. also Barkan, 4, § 24.

2 See Selle, 41, § 11; Horster, 34—5 (76—7); cf. also ibid., 50-1 (89). [pencil
note expanded:] Although the sultans could direct the cadis to follow the
opinion of one or other of the ‘four imams’, it would be anachronistic to see in
this a deliberate policy of eclecticism, the method used by the modernists in
order to promote reforms in the law (cf. Schacht, Introduction, pp. 68, 106).

3 See, for instance, Horster, 53—4 (91—2); Selle, 40 (88—9), § 1. In the version
of this fetvd of Ebu ’s-Su‘@d which is found in University Libr., Istanbul, MS.
T 3586, f. 5a, the ‘answer’ runs: ‘It has been ordered that istthsdn is to be applied

+ See Horster, 56 (93—4), 48 (86—7), 36 (77).

* [pencil note:] For the right of the wali al-amr to prohibit, if the public
welfare demanded it, an action not prohibited by the shari‘a, to issue regula-
tions on matters not regulated by the shari‘a, and to prescribe as authoritative
one of the divergent opinions of the fukaha" see Barkan, in Hukuk Fakulteu
Mecemuas, xi[3—4 (1945), 205 n., and Kanunlar, xiii, n. 1.
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it was contrary to the shari‘a. Nevertheless he had no authority
to direct the cadis how to apply the law, not even the religious
law of Islam. This authority was theoretically reserved to the
Sultan, on whose behalf the cadis administered justice.® In prac-
tice, the firmans giving such directives to the cadis were issued
by the Grand Vizier or (as may be assumed) very often by, or on
the advice of, the kadi-‘askers.

Although the fetvas of the miiftis, and especially those of the
Seyhiilislam, were accorded due respect, they were not legally
binding on the cadis, whereas the Sultan’s firmans were. Hence,
even such a powerful seyhiilislam as Ebu ’s-Su‘Gd was obliged, if
he wished to see his legal opinion applied in the shari‘a courts, to
submit it to the Sultan and to request the latter to issue his deci-
sion and order to the cadis.

The Ottoman seyhiilislams seem generally to have held the view
that prima facie, i.e. so long as the contrary has not been estab-
lished, the kaniins and other decrees of the sultans are valid also
according to the shari‘a. Significantly, in many of their fefvas? the
regulations laid down in such kamins and decrees are called
‘megrii‘.” Furthermore, in Ottoman official usage the term ger‘an,
‘according to the shari‘a’, tended to acquire the meaning of
‘legally’ in the broadest sense. For example, a ‘Kanin on the
kadi-“askers’ lays down that the Kadi-‘asker of Anadolu must
not adjudicate in the Divan; if, however, the Grand Vizier
explicitly allows him or orders him to hear a case, ‘then it is ger‘an
permissible (or lawful [¢a’z])’ for him to do so. Similarly the
shari‘a term bid‘at, i.e. ‘illegal innovation contrary to the religious
law’, was used also in reference to a market tax that exceeded
the amount fixed in a kdninname.+ Thus the distinction between
shari‘a and kanin (or ‘6rf) became increasingly blurred.

Moreover, since the cadis had to accept the Sultan’s kanins and
firmans as binding sources of law, the gseyhiilislams could not
refuse to give their legal opinions on points of this law and,
generally, to confirm it or to rule in accordance with it.

Y Kudatiii vildyeti sahtb-i hildafetifi izni ile icdzetinden miistefdddir (Horster,
29 (71)). For the legality of the ruler’s directives to the cadis cf. also Mawardi,
112-14. 2 e.g. MTM, i. 535, last line; 58, end of first fetvd; etc.

3 Drawn up by the Tevki‘i ‘Abdu ’r-Rahmin Paga in the seventeenth century

(MTM, i. 540) [and see below, p. 209, n. 2].
4 Trabzon Sicilli, 42/1815, f. 57b (dated 23 Rebi‘ I 965/1558). [See also p. 169.]
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This becomes even more plausible if one recalls that before
reaching their supreme office the seyhiilislams had served for very
many years as cadis. After following the kaniin for so long in their
law-courts, how could they suddenly, on their promotion to the
position of chief miifti, come to regard it as a matter of no concern
to them, or even of doubtful legality?

Barkan! is certainly right in drawing attention to the legal
fictions used by the seyhiilislams in their attempt to find founda-
tions in the shari‘a for various kaniins and decrees of the sultans
and to deny the existence of any clash between the secular law
and the religious law. But he seems to go too far when he regards
the fetvas copied in collections such as that published in MTM
(i. 49-112 and 305~48) as having been written, by something of a
subterfuge, with the chief object of proving the legality of the
kanins and firmans concerning state land and ‘feudal’ relations.
For instance, to issue a fetvd saying that a certain transfer of
miri land is possible ‘by a new order [of the Sultan]’2 is hardly ‘an
acceptance or confirmation of what is required by an ‘érf regula-
tion, ostensibly with the authority of the shari‘a in the deceptive
form of a fetva’.3 It seems much more probable that such fetvas
were issued in the normal way, i.e. in response to the question of
a private individual who, in connection with a lawsuit or for some
other reason, wished to receive the legal opinion of a religious
authority. And since the shari‘a does not deal with the matters
concerned, the seyhilislams based their rulings on the kanin or on
other decrees of the sultans.*

One question, however, remains to be answered. As Barkan
justly stresses,* on problems of the kanin the ‘men of the kanin’
did not request the opinion of the seyhiilislams or the miiftis, but
the latter sometimes asked the former for authoritative information.
Why then did people ask these ‘wlema for a fetva rather than turn
to the competent secular authorities? The answer may well stem
simply from practical convenience. To obtain authoritative

1 Barkan, p. xli.

2 MTM, i. 72.

3 Barkan, p. xxxix; 14, art. ‘Kan(in-nime, p. 191, col. b.

® [slip:] While the seyhiilislams to a large extent acquiesced in the regulations
of the kaniin, their attitude to the executive organs of the government (ehl-i
‘orf) was rather cool. Ebu ’s-Su‘ad, for instance, ruled that the testimony of a
tax-farmer (“@mil) (as well as that of a person who does not perform the ritual

prayers) is not to be accepted, since he is not ‘ddil (see below, p. 245).
+ 14, art. ‘Kanfin-nime’, p. 191, col. b.
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written information from the office of the Nisanci, ‘the miifti of
the kanin’,’ or from any other department of the government,
the citizen had to come to Istanbul and submit a petition, prob-
ably expensive, to the Sultan. It was much easier to ask the local
miifti or even the Seyhiilislam at Istanbul for a fetva.

Thus Barkan’s view? that the geyhiilislams were not and did not
consider themselves competent to reply to questions concerning
state law (such as ‘feudal’ regulations) has to be qualified. True,
they could give no rulings on these matters ‘in conformity with
the principles and methods of the skari‘a law’.3 But—and this is
the important conclusion—the Ottoman geyhiilislams and other
miiftis+ regarded themselves as being authorized to issue legal
opinions not only with regard to the rules of the religious law but
also on points of State law as laid down in kdnins, firmans,
capitulations,* etc. Their occasional applications to the Sultan or
the Nisanci meant only that they wished to receive authoritative
legal information on which to base their rulings on such non-
shari‘a matters.

A well-known Ottoman ‘@hm, Uskiibi Pir Mehmed Efendi,s
compiled, in addition to a manual for miiftis (Mu'in al-Mufti), a
treatise on the kanin, which he significantly entitled Zahir al-
Kudat, ‘The Cadis’ Assistant’.6 This treatise too is a collection of
fetvas of various miiftis, among them famous geyhiilislims.” The
fetvas generally relate to non-shaeri‘a matters, such as agrarian,
‘feudal’, and fiscal questions. In their replies the miiftis refer to
the kaniin or to kaminnames, cadastral registers, firmans, the
decisions of the sultans or ‘those in authority’ (i#li ’l-emr), and so
on. Sometimes they rule that a certain case is not a shari‘a matter

! MTM, i. 516. 2 Barkan, pp. xxxviii—xl.

3 Ibid.; I4, art. ‘Kantin-nidme’, p. 191, col. b.

4 For the latter see, for instance, British Museum, MS. Or. 12423, ff. 154b
et sqq.; and Pir Mehmed’s treatise, discussed in the next paragraph.

* [pencil note:] e.g. fetvds of local miiftis forbidding the authorities from
taking from Dubrovnik merchants more customs duty than is laid down in
the Capitulation (‘ahdndme) (Dubrovnik State Archives, Acta Turcarum C-10,
19, 44).

5 For Pir Mehmed, who flourished in the early seventeenth century, see above,
p. 175, n. 6.

6 Siileymaniye Libr., MS. Esad Ef. 852. See also Bayezit Libr., MS. Bayezit
4789, fI. 49b et sqq.; MTM, i. 306.

7 The fetvas of some of them (Yahya, Beha’i, Hanefi, etc.) seem to be later
additions to Pir Mehmed’s work.
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(ser ‘i maslahat) but should be submitted to the %/ *l-emr and that
the orders given by them for the sake of public order must be
obeyed. Interestingly, many fetoas state that ‘[without the Sultan’s
order] the old-established state of affairs must not be altered’.

It is significant for the attitude of the Ottoman miiftis to non-
shari‘a questions that in many of their fetva collections! a separate
chapter (often the last one) deals with land problems, i.e. mainly
timar questions and other matters outside the religious law.

Whereas, as is mentioned above, Ibn Kemal and Ebu ’s-Su‘dd
systematically defined and explained, in shari‘a terms, the prin-
ciples of the kanins concerning the ‘feudal’ system on State (miri)
land, neither they nor any other geyhiilislam did anything similar
with regard to the penal regulations of the kanian. Might the reason
for this be that, as Barkan suggests,? Ebu ’s-Su‘Gd wrote one such
summary of the principles underlying the ‘feudal’ law (which
is preserved in his own handwriting)? not in his capacity as
Seyhiilislam but at an earlier period, when he was serving as z/
yazicist, i.e. the official in charge of the land and population census
of a certain province? This seems rather doubtful. As Barkan
himself states,# Ebu ’s-Su‘Gd wrote this summary after the an-
nexation of Hungary in 948/1541—2. But from Rebi‘ I 944/1537
until his appointment as Seyhiilislam in Cumada I or $a‘ban
952/1545 he held the office of Kadi-‘asker of Riiméli;5 and in this
period he would hardly have served as il yazicisz. Moreover, there
are other, and even more detailed, expositions of this type that are
obviously given in the form of fetvds of geyhiilislams, such as Ibn
Kemal and Ebu ’s-Su‘ad.®

An explanation for this indifference of the ‘ulema to the prin-
ciples of the criminal kdnin may rather be found elsewhere. Penal
affairs, unlike matters of land law, waqgf, inheritance, etc., were
traditionally outside their jurisdiction. Moreover, the kanin regu-
lations on criminal law and (particularly) criminal procedure could

1 e.g. Ibn Kemal, Fetdvd, Belediye Libr., MS. M. Cevdet O 44, end;
Yeiiigehirli ‘Abdu’llah Efendi, Bahjat al-Fatdwd, Istanbul, 1266, pp. 640 et sqq.

2 Barkan, pp. xxxvii et seq.

3 Barkan, 296—7 and photograph no. s55.

4 Barkan, 296, note.

5 See above, p. 184 and n. 4.

6 See MTM, i. 51—6. On the other hand, Barkan is certainly right in pointing
out (p. xxxviii) that a similar summary in MTM, i. 5§6-8 was written by Ebu

’s-Su‘iid when he was charged with the census of the districts of Uskiib and
Salonica.
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not so easily have been brought into harmony with the rules of the
shari‘a.

Famous Ottoman geyhiilislams did sometimes, however, openly
object to certain regulations of the kamin. Ebu ’s-Su‘id and
‘Abdu ’r-Rahmin, for example, declared in fetvas that the pig tax
(resm-i hanzir) and the bride tax (resm-i ‘ariisdne) respectively, both
of which were prescribed in many kani@nnames, were illegal.t (Ac-
cording to another fetva, however, the bride tax (gerdek hakks),
though unknown to the skari‘a, is not an unlawful (haram) income
for the fief-holders provided it is offered as a free gift (teberru‘)!)>

So far as criminal law was concerned, Ibn Kemal, for instance,
states in one of his fefods’ that a cadi who gives the ehl-i “érf a
hiiccet for the execution of a person liable to this penalty in accor-
dance with the ‘érf [only] is committing a sin (@sim olur) if this
punishment is contrary to the shari‘a.

Ebu ’s-Su‘dd, though in many ways most anxious to reconcile
the kaniin and the shari‘a, says (as we have noted)+* in a fetva:
‘... If they are ‘rf cases, the men of the shari‘a (i.e. the cadis)
cannot be concerned with them.” On the other hand, he admits
that the na’sh (of a cadi) ‘interferes (karigur) in a thousand ‘drf
matters’ (and therefore should not serve at the same time as
imam).5 It is noteworthy that in one case of a clash between the
kaniin and the shari‘a, Ebu ’s-Su‘lid quotes the rulings of both
without making any further comment.6

Sometimes a geyhiilislam tried to disregard a statute of secular
law which contradicted the shari‘a by claiming that in fact it was
never meant to be laid down. For example, Ebu ’s-Su‘td ruled”
that foreign residents or other miiste’mins could not testify against

1 MS. Vg, f. 60a marg.; MS. Na, f. 232 marg.

2 Pir Mehmed Efendi, Zahir al-Kuddt, Siileymaniye Libr., MS. Esad Ef.
852, f. 5a. Cf. also the question of the legality of cadis’ fees (below, p. 213), and
the payment teberru‘an of damages and fines (pp. 248, 289).

3 Selle, 19, § 21. [See also below, p. 218.]

4 See above, p. 174 and n. 6.

5 Bayezit Libr., MS. Veliyiiddin 1466, f. 222a—b. In another fetvd however
(ibid., f. 222b), Ebu ’s-Su‘id permits the combination of these offices on cer-
tain conditions. The same fetvds appear in Selle, 20, §§ 6—7.

6 MTM, i. 112. [pencil note:] Cf. a fetvd of Ibn Kemil in Bayezit Libr., MS.
Bayezit 4789, f. 413 (on a timdr question): ‘According to the shari‘a he cannot do
so, but according to the ‘érf. . .".

7 Horster, 53 (91); Selle 41 (91), §§ 10-11. Selle’s text and Horster’s transla-
tion require corrections.
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non-Muslim subjects of the Sultan (gimmi); if nevertheless the
Capitulations (‘ahdnime) granted them such a right, this was
nothing but a mistake made by the ignorant scribes who had
written the text of the Capitulations. This is the context in which
Ebu ’s-Su‘id gave his ruling* nd-megri‘ olan nesneye emr-i
sultani olmaz, ‘There can be no decree of the Sultan ordering
something that is illegal according to the shari‘a.’

7. Punishment siyaseten

Various penalties may, as we have seen,’ be inflicted siyaseten,
i.e. as an ‘administrative punishment’ for administrative or
political reasons. Such punishment is not based on the shari‘a, but
on the Sultan’s will. In conformity with long-established Muslim
practice and old Turkish and Mongol traditions, the ruler has the
right, if the public interest or raison d’état require it, to inflict
severe punishment on criminals who are, according to Islamic
law, liable only to a lighter penalty (or to no penalty at all).2
Theoretically, the authority to inflict capital punishment
stydseten was held by the Sultan (and his alter ego, the Grand
Vizier) only.3 In practice, however, governors and other high
officials used to usurp this authority and to order executions with-
out first obtaining an Imperial firman. 4
- Just as the Sultan (or the Grand Vizier) might impose the death
penalty siydseten, so he could pardon a criminal or commute his
punishment to a lighter one.s

As to the procedure for imposing punishment siydseten, the
seventeenth-century Ottoman historian Hezarfenn Hiiseyn strongly
urged the Sultan to obey the religious law and not to order any
execution ‘without a judicial sentence having been [passed] in
accordance with the shari‘a’.6 And indeed, in many cases this rule
~ was observed:7 after establishing the guilt of the accused, the cadi

* [See above, p. 180. For the privileges of miiste’mins see below, pp. 223—4.]

1 OCC, §§ 46, 49 n., etc.; see further below, pp. 259 et sqq.

2 Mumcu, 19 et sqqg.

3 Exceptionally, this authority may be delegated to others, such as com-
manders in the field (see Mumcu, 83).

4 See Mumcu, 72-84. 5 For examples see Mumcu, 143 et sqq.

6 Hezarfenn, MS. Venice, f. 35b; MS. Paris, ff. 55b—56a.

7 See, for instance, OCC, § 46 (x).
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issued a hdiccet in which he left the decision on the proper penalty
to ‘the authorities’ (man lahu ’I-amr), i.e. the Sultan or the Grand
Vizier.! Very frequently, however, any suspect (and not only a kul
of the sultan)* was punished (and more particularly executed)
styaseten without having been tried in a cadi’s mahkeme or in
another court of law (such as a divan). This was done especially
when the accused was caught flagrante delicto or when nothing
could be legally proved against him.2 In many cases the Sultan
or the Grand Vizier first asked for a fetva legalizing such punish-
ment,3 but they often considered it unnecessary to obtain the
consent of the “ulema.+

The Ottoman criminal codes do not list all the crimes liable to
punishment szyd@seten and their penalties;5 many more are to be
found in individual firmans. The reasons for this may be two. First,
the kaninnames were not complete codes of law.6 Secondly, they
were conceived as regulations imposed on the governors and other
executive organs of the government. But the Sultan and his deputy
the Grand Vizier, who alone had the right to inflict punishment
stydseten, were (formally at least) not limited by the kaniin, whose
regulations they could alter at any time. Though subject to the
shari‘a, they were, so far as the kaniin is concerned, ‘above the law’.

According to the Criminal Code, firmans, and other documents,
punishment siydseten was to be inflicted for various crimes not
covered by the shari‘a and for many offences which could not be
proved in accordance with the shari‘a’s strict rules of criminal
procedure. The penalties were either those known to the religious
law (execution, amputation of a hand, strokes, banishment) or
others, such as castration, branding of the forehead, servitude
on the galleys, exposition of the criminal with a knife or an
arrow thrust through his arm or ear, shaving off of the beard,

T Bagbakanlik Argivi, Cevdet catalogue, Adliye 5576, f. 52 (kiirek penalty

[on which see below, p. 304] for attempted theft).

* [See below, p. 262.]

2 Sam ‘danizade, f. 3162; Mumcu, o1 et sqq.

3 See below, pp. 195 et sqq.

4 See Rigid, ii. 120a (iv. 102—4); cf. Hammer, GOR, vii. 186—;.

5 The kiirek penalty, for example, is not mentioned at all, but this may be
because it became a common punishment only after the compilation of the last
official penal kdniinngme in the reign of Siileyman.

6 See above, p. 178.
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destruction of the offender’s property, etc.* Fines, though also a
non-shari‘a punishment, were, however, technically not included
among the punishments siydseten and are not mentioned in the
siyasetnames.

According to a well-known statute of a kaninname of Mehem-
med I1,2 a sultan on acceding to the throne might or should order
the execution of his brothers ‘for the sake of the order of the world’
(nigam-i “alem igiin), i.e. to prevent civil war. This, the kananname
states, had been declared lawful by ‘most ‘ulema’. Though this
regulation was a confirmation of a traditional political measure,
it could be construed as a rule of criminal law prescribing the
liquidation of ‘potential offenders’, i.e. those who might revolt
against the ruler, as a punishment sydseten.3

The application of the principle of imposing a penalty siyaseten,
i.e. as an administrative (and not a judicial) measure inflicted for
administrative or political reasons, was bound to lead to arbitrary
and unrestrained punishment, often of innocent people, even
before the general decline of the Ottoman Empire set in. A parti-
cularly gruesome example is given by the historian and Nisanci
Celalzade Mustafa, who recounts an event of his own time.+ In
1528 the house of a Muslim in Istanbul was attacked at night by
unknown persons, all its inhabitants were killed and its contents
were looted or destroyed. The perpetrators were not found, but
suspicion, supported by certain ‘indications’, fell on a certain group
of non-Muslim vagrants (levend) who in the past had been re-
peatedly suspected of, or charged with, similar crimes. There-
upon about eight hundred(!) such people were rounded up in the
markets, taverns, etc. and publicly executed siyaseten.

Celalzade’s comment on this story is most interesting and
significant for the moral and legal attitude of an Ottoman scholar
and high government official, who had had a medrese training and
- had, as mentioned above,5 for many years played a major role in

* [See below, chapter IV, passim.]

I See above, pp. 15-16.

2 KAOQ, p. 27. For the ‘law of fratricide’ see A. D. Alderson, The Structure
of the Ottoman Dynasty, Oxford, 1956, 25—9.

3 Mumcu, 183 et seq., 193 et seq. [Cf. also below, p. 196.]

4 Tabakat, f. 120a (the story is summarized by Cezar, Levendler, p. 134, fol-

lowing MS. Emanet Hazinesi 142%).
5 See pp. 25-6.
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the codification and development of the kamin in the reign of
Sultan Siileyman the Magnificent. He says:

Though outwardly this event is not free from [causing] constraint and
distress, it is evident that most [people] lack the [necessary] knowledge
and discernment in this matter. For that reason the divine will* became
manifest; a warning example was given to the trouble-makers, and
terror spread among the criminals and rebels. Since that time no
similar atrocity® has occurred in the well-guarded city of Istanbul. In
truth, it is in the nature of the common people, so long as they have no
fear of the sword, to dare to engage in all sorts of plots [and] to indulge
in all kinds of wickedness and agitation . . .

A very similar view is expressed in the following century by
Hezarfenn.2 The very existence of the realm, he says, depends on
the threat of the Sultan’s punishment (sfydset), and public order
would break down if the people did not live ‘between fear and hope’.

8. 841 bi'l-fesad

To justify punishment that went beyond the normal shari‘a
penalties, the sultan or high government officials sometimes
asked the Seyhiilislam or other high-ranking miiftis for a fetva.
The Topkap: Sarayr in Istanbul preserves a bunch of original
fetvas of this kind issued in the first part of the eighteenth century,?
and an undated, very well written, collection of copies of fetvas
dealing mainly with crimes against the State.4 According to some
of these fetvds, people whose offences are not, according to the
religious law, capital may yet be executed if it is proved, in accor-
dance with the shari‘a, that it is their ‘constant habit’ (‘@det-i
miistemirre) to commit such crimes.5

Such a habitual criminal was held to come into the category of
sa‘t bi’l-fesad or, more fully in Arabic, sa‘in fi ’l-ard bi’l-fasad,
‘fomenter of corruption in the world’.¢ The Kur’an (5. 32/37) says

* [pencil note expanded:] For the currency of the belief that the Sultan
acted by ‘divine impulse’ see Cantemir, 71, n. 2, confirmed by Toderini, i. 39 n.

T Referring, of course, to the sacking of a Muslim’s house by unbelievers.

2 Hezarfenn, MS. Venice, f. 35b; MS. Paris, f. 56a.

3 Topkap1 Saray1 Archives, E 12079. Some of these have been published by
Mumecu (docs. 2, 3, 14, 15, 20, 22).

4 Topkap1 Saray1 Libr., MS. Hazine 1650.

5 Cf. also Horster, 32 (74); Feyzu’llah, ff. 52b, 53a.

6 See the fetva (original) in Topkap1 Sarayir Archives, E 12079; published
in Mumcu, doc. 22. [pencil note:] Cf. also the phrases sg‘i bi’l-fesad ve muzirr
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that ‘those who . . . study to act corruptly in the world (yas‘awn
fi’l-ard fasadan) . . . shall be slain, or crucified, or have their hands
and their feet cut off on the opposite [sides], or be banished the
land’. Consequently, the authoritative fikk works prescribe the
death penalty for such offenders.*

In the application of this rule, the Ottoman ;eyhulzslams and
other miiftis! left wide discretion to the Sultan as ‘Padigah of
Islam’ (and hence veli iil-emr) and ‘fountain-head of the order (or
‘of the reform’) of the world’ (sebeb-i nizam-i, or islah-i, ‘alem).
To protect the public interest (maslahat) or the people (szya-
neten li’l-‘ibad), to preserve public order (nizam-i memleket or
emn-i bilad), and to give a deterrent example to others (‘tbreten
li’s-sa’irin), he may order the execution of such offenders ‘as an
administrative punishment’ (siy@seten) or within the framework of
his discretionary powers (ta‘ziren).2 The ta‘zir penalties included,
in contradiction to the opinion of certain Muslim legists, capital
punishment.3

A few examples will illustrate the wide range of offences covered
by this principle.

Though no clear precedent could be found in the fetva collec-
tions for the execution of a counterfeiter, a seyhiilislam decided that
‘there was no harm’ (be’s yokdur) in the Sultan’s putting such a
criminal to death, provided his guilt was proved according to the
shari‘a.* In another case, already mentioned,s a geyhiilislam even

I’l-"tbad (Siinbiilzade, f. 14b) and miikibb ‘ale ’l-fesad (E 12079, no. g). [See
also Mumcu, p. 53 and n. 126.]

* [Heyd was proposing to revise this passage, and there does indeed seem to
be a lacuna in the argument. The Kur’anic verse here quoted is the proof-text
in fikh for the punishment of the crime of highway robbery, kat‘ al-tarik
(Juynboll, 306—7; Schacht, Introduction, 180—1; cf. Bilmen, iii. 289, §§ 810 et
$qq.): execution by the sword for homicide alone and crucifixion for homicide
and robbery (both as hadd-punishments). The Ottoman ‘ulemd, however, with
their use of the expression sd ‘i bi’l-fesdd, appear to have widened the application
of the text to embrace other offences against public order. On this point they

. may have been influenced by the doctrine of siydsa shar ‘iya, for which see below,
pPP- 198—204 and especially p. 200.]

I e.g. Pir Mehmed (f. 74a).

2 Fetvd of the Seyhiilislim ‘Abduw’llzh Efendi in a firman of late Cumada I
1140/1728 published by Miinir Aktepe in T'D, viii/11—12 (1955), 77-9. [See also
below, p. 271 and n. 7.] 3 Mumcu, 47 et sqq-.

4 Topkap:t Saray1 Archives, E 12079, no. 10. [pencil note:] The Seyhiilislam
was Ebu Ishak Isma‘il (1128/1716-1130/1718), a protégé of Nevsehirli Ibrahim
Paga (“llmiye Salnamesi, 506).

5 See above, p. 183 and n.s.
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promised God’s reward to the Sultan if he ordered the execution
of a ‘fomenter of corruption’ who had forged the Sultan’s tugra.
According to the fetva of another geyhiilislam,* a person caught
while attempting to break into the Imperial Treasury (hazine-i
‘amire) might be sentenced to death by the Sultan siyaseten,
although no theft was actually committed. In the case of a murder
committed by an official of the Imperial Palace within its com-
pound, another fetva? authorized the Sultan immediately to order
the criminal’s execution siyaseten, without waiting for the victim’s
heirs to come and bring action (and possibly accept blood-money),
as the shari‘a prescribes. In addition, the geyhiilislams considered
legal (mmegrii) the execution, on the Sultan’s order, of governors
and other government officials who had oppressed the people, as
well as of people who had committed high treason or had habitu-
ally incited the populace to disorders.3

Incidentally, some of these fetvds show that, contrary to a com-
mon opinion,* the Sultan was hesitant (at least in later periods)
to put to death even one of his ‘slaves’ (kul) without first receiving
a formal authorization from the Seyhiilislam.*

It is interesting that the consent of the Seyhiilislam or another
miifti to the execution of such a criminal is sometimes given as his
second choice. For instance, in an anonymous fetvd copy, apparently
written for the Sultan’s use,s it is ruled that Jews and Christians
who habitually sell clipped coins as having full weight are liable to
severe chastisement and a long prison term. Underneath on the
same paper, however, the same miifti is asked, in a supplementary

I Topkapi Saray1 Archives, E 10751. For,a photographic reproduction of this
fetva see Argiv Kilavuzu, ii. doc. 22. [pencil note:] The Seyhiilislim was ‘Abdu
’r-Rahim (1127/1715-1128/1716), Wwho was notoriously prone to yield to the
wishes of the authorities (Uzungarsili, Osm. Tarihi, iv/2. 464].

2 Topkapt Saray1 Archives, E 12079, no. 8; published in Mumcu, doc. 3.
[pencil note:] The Seyhiilislim was ‘Abdu’llah (1130/1718-1143/1730), also a
protégé of Ibrahim Pasa (“Ilmiye Sdlndmesi, 507-8).

3 Topkap: Saray1 Archives, E 12079, nos. 1 (Mumcu, doc. 15), 2 (Mumcu,
doc. 14), 5; 6; 7. For further examples see Mumcu, 52 et seq.

4 D’Ohsson, iii. 241; Lybyer, 55; Gibb—Bowen, i. 45; and see below, p. 262.

* Ipencil notes:] A later example: in 1826 the Seyhiilislam issued a fetva per-
mitting the execution siydseten of certain Bektasi geyhs, although their crimes
had not been proved against them individually (as the shari‘a required) (Ahmed
Lutfi, Ta’rip, i. 150; Cevdet, xii. 182). These examples show that some at least
of the sultans’ acts of ‘arbitrary despotism’ were carried out with the legal sanc-
tion of the highest-ranking ‘ulemd.

5 Topkap: Saray: Libr., MS. Hazine 1650, ff. gb~10a.
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question,* whether according to the shari‘a it would be legal to
kill the offenders if the Sultan considered this to be in the public
interest (maslahat). His reply is ‘Yes’.

Though the seyhiilislims sometimes went out of their way to
accede to the demands of the Sultan (or the Grand Vizier) for a
legalization of severe punishment, there is evidence that in certain
cases they refused to do so. For example, Ebu ’s-Su‘iid stated!
that it would be illegal to seize the property of executed non-
Muslim brigands and to make their wives and children slaves.
In the eighteenth century the Seyhiilislam ‘Abdu’llah refused to
apply the term sa@‘% bi’l-fesad too loosely and to agree to the execu-
tion of people who, owing to false rumours, had temporarily
obstructed the execution of an order of the Sultan.2

9. The doctrine of siyasa shar‘iya

For their acquiescence in the Sultan’s regulations in the field of
penal law the Ottoman ‘ulema may have found some justification in
the old Islamic theory of siydsa shar‘iya.? This is indicated by the
very many manuscripts in Turkish libraries of an Arabic treatise on
that subject, Risalat al-siyasa (al-siydsat) al-shar‘iya, written by
an Ottoman ‘alim of the sixteenth century, Dede Efendi,* and
translated at least twice into Turkish under the title of Stydset-
name.s

Dede Efendi’s treatise is the best-known Ottoman discussion
of siydsa penal law. His views may therefore be assumed to reflect

* [For the form of such a ‘supplementary question’ see U. Heyd, in BSOAS,
xxxii (1969), 42-3.]

1 See below, p. 264 and n. 2.

2 Topkap: Saray:r Archives, E 12079, published by Mumcu, doc. 22. [pencil
note:] Cf. also the refusal of the Seyhiilislam Mustafa Efendi (1067/1657~1069/
1659) to give a fetvd for the execution of Deli Hiiseyn Paga (‘Ilmiye Salngmesi,
475; Uzungarsili, Osm. Tarihi, iiif2. 476~7).

. 3 On siydsa (shar‘iya) see E. Tyan, ‘Méthodologie et sources du droit en
Islam’, in Studia Islamica, x (1959), 101 et sqq.; idem, Histotre, 343, 446 et seq.

+ His name is given in many different forms: Ibrihim Kemal ed-Din, Dede
Congi, Kara Dede, Minkirizade, etc. He is said to have died in 973/1565-6 or
975/1567-8. For his biography see Siileymaniye Libr., MS. Celebi Abdullah
Efendi 362, last page; “Atd’i, 119—20; OM, i. 305; Brockelmann, GAL, ii. 593;
Suppl., ii. 665.

5 The latest, the rather free and enlarged translation by Mehmed ‘Arif Efendi,
who from 1854 to 1858 was Seyhiilislam, was published at Istanbul in 1275/

1858~9.
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or to have influenced the attitude of many Turkish ‘wlema over
a long period.?

"There is, however, very little original thought in Dede Efendi’s
work. He mainly quotes various authorities in the field of public
and especially penal law, such as al-Mawardi,2 Ibn Taymiya3
and his disciple, Ibn Kayyim al-Jawziya,4 Shihab al-Din Ahmad
b. Idris al-Karifi,s author of the Maliki treatise al-Dhakhira,
and, in particular, ‘Ala”> al-Din ‘Ali b. Khalil al-Tarabulusi,$ the
Hanafi cadi of Jerusalem in the fifteenth century and author of
Mu‘in al-hukkam. In fact, most parts of Dede Efendi’s treatise
are merely shorter versions of some chapters of the Mu‘in.7

Stydsa shar‘tya, not very felicitously translated ‘politique juri-
dique’,® ‘politique canonique’,® or ‘politique jurisprudentielle’,°
in general means government or administration in accordance
with the religious law.* So far as penal affairs are concerned, Dede
Efendi expresses the generally accepted opinion that for the sake of
maintaining public order and ensuring the welfare of society the
Muslim ruler is given a broad discretion to deal with criminal
offences, provided his acts do not blatantly run counter to the
principles of the shari‘a. In particular, he has the right to inflict
much wider and more severe punishment on criminals than is
possible under the limited and rigid rules of skari‘a penal law and
criminal procedure. This extra-canonical authority of the ruler is
called siéyasa.’* So long as he acts with the object and within the
limits mentioned, his séydsa is just (‘@dila) and approved by the

! See al-Sayyid ‘Abdu’lldh Jamal al-Din, al-Siydsa al-shar‘iya fi siyddat
al-rd‘i wa-sa‘adat al-ra‘iya, Cairo, 1319, p. 19.

2 al-Ahkam al-sultaniya, ed. Enger; tr. Fagnan.

3 Especially his al-Siydsa al-shar‘iya fi islah al-rda‘i wa’l-ra‘iya, Cairo, 1951.
Translated by H. Laoust, Le Traité de droit public d’Ibn Taimiya, Beirut, 1948.

4 In particular, his al- Turuk al-hukmiya fi ’l-siyasa al-shar‘iya, Cairo, 1380/
1961.

5 Died in 684/1285 (see Brockelmann, GAL, 2. 481; Suppl,, i. 665). His
name is mis-spelt in most copies of the Siydsetndme and its translations.

6 He is said to have died in 844/1440 (see Brockelmann, GAL, ii3. 98—9;
Suppl., ii. 91).

7 See Mu'in al-hukkam, 164—74.

8 Laoust, Traité, p. xii.

9 Laoust, Essai, 229. 10 Tyan, Histotre, 343, 573.

* [pencil note:] Cf. Rosenthal, Political Thought, 52: ‘administration accord-
ing to and by means of the Shari‘a’.

11 Jt should not be rendered, as in Rosenthal’s translation of Ibn Khaldin
(i. 457; ii. 36, 37; etc.), polmcal (establishment)’, ‘political leadership’, ‘pohtxcal
authorities’, etc.
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religious law (shar‘iya), as opposed to the arbitrary and oppres-
sive administration of penal justice (séydsa zalima). Some Muslim
legists go even further, and claim that the siyasa shar‘iya is not
merely compatible with but forms part of the shari‘a law.?

To prove the legality of the siydsa shar‘iya, Dede Efendi, fol-
lowing Mu‘in al-hukkam and al-Dhakhira, quotes a few Kur’an
verses but refers chiefly to the sunna, the acts of the Prophet and
his Companions, as well as those of the first, i.e. the ‘righteous’,
caliphs. All of them, he claims, on many occasions inflicted
punishment siydsatan, i.e. penalties unknown to the shari‘a or
‘more severe than those prescribed by it, and often without the
guilt of the accused having been proved in accordance with its
strict rules.3

This view may be summed up in the well-known saying, ‘God
deters [people from transgression] more through the ruler than
through the Kur’an’ (inn Allah layaza® bi’l-sultan akthar mimmad
yaza' bi’l-kur’an).+

Another argument advanced to justify the siydsa shar‘iya is that
penal justice has to conform to the public welfare (al-maslaha
al-‘amma), and since the latter varies at different places and in
different times* criminal law and procedure must also change
accordingly (wa—’khtalafa "l-ahkam bi-’khtilaf al-azman). Thus,
the increase in crimes against public order and security (fasad) as
compared with earlier times necessitates broader legal measures in
~ the form of siydsa regulations.s

According to many Muslim jurists, these regulations are to be
applied by the ruler and, through his delegation, by the secular
judges (wali al-mazalim, wali al-jard’im) only. Consequently, the
latter’s jurisdiction in criminal affairs is considered much wider,
freer, and more efficacious than that of the cadis. Dede Efendi,

! Or diniya? See Miwardi, 375. For Ibn Khaldin’s use of this term see
Moukaddima, i. 342.

2 Ibn Kayyim al-Jawziya, Turuk, 5, 17; Mu'in al-hukkam, 164-8. Some Maliki
fikh works even include the szydsa rules in their exposition of criminal law (see
Tyan, in Studia Islamica, x (1959), 105).

3 Dede Efendi, ch. I.

4 Mawardi, Adab al-dunyd wa’l-din, Caxro, 1375/1955, p. 121. Cf. Ibn
Kayyim al-Jawziya, Turuk, 311; Ibn Khaldun i. 345-6.

* [pencil note:] See I. Goldziher, Vorlesungen iiber den Islam, Heidelberg,
1925, pp. 258-9, 378-9 (n. 14).

5 Dede Efendi, MS. 697, ff. 66b—67b (M. Anfs trans., 12-13, 15 et sqq.,
19), following Mu'in al-hukkam, 172—3. Cf. Ibn Kayyim al-Jawziya, Turuk, 21.



THE LAW 201

however, rejects this opinion. After quoting two lists of differences,
given by Mawardi! and his followers, between the competence of
the secular judges and that of the cadis, he cites other, mainly
Hanafi, authorities to prove that most of these alleged differences
are unfounded and that the cadis too are authorized to apply the
siydsa regulations.?

For this assertion he finds further support in the teaching of
Ibn Kayyim al-Jawziya. This great Hanbali legist of the fourteenth
century held that the shari‘a has not laid down any definite rule
concerning the competence of the religious and the secular judges
in criminal matters. Whether or not the cadis may, like the mili-
tary authorities, apply séyasa regulations depends, according to Ibn
al-Kayyim, on the usage and practice (al-‘urf wa’l-istilah) in a
certain place and at a given time.

In his basic approach Dede Efendi follows the school of
thought whose leading representative was Ibn Taymiya (661/1263—
728/1328).3 Unreconciled to the age-long dichotomy between the
oppressive practices of the secular rulers and the teachings of the
religious law, Ibn Taymiya and his followers demanded that
the public law of the Muslim state should be based on the shari‘a.
They understood, however, that their object was unattainable
unless the religious law, though theoretically immutable, was in
some way developed and adjusted to contemporary political and
social conditions. In the field of penal law this meant that the
principles of criminal justice as practised for centuries by the
Muslim rulers and their executive organs had to a certain extent
to be recognized as compatible with the religious law or, as Dede
Efendi put it* in the words of ‘Ala’ al-Din al-Tarabulusi,5 that
the siyasa had to be combined or harmonized with the shari‘a.

In many points of principle and detail the Ottoman penal kanin
bears a close similarity to the siydsa shar‘iya as elaborated by the
Muslim legists.* Like it, the kanin is conceived as a supplement
to the shari‘a, theoretically inferior to it but prevailing over it in
practice. It too claims to help in achieving the fundamental objects

1 gl-Ahkam al-sultdniya, ed. Enger, 141-2, 376-8.

2 Dede Efendi, MS. 697, ff. 6ga—71a (M. ‘Arif’s trans., 31-46), largely copied
from Mu'in al-hukkam, 169—72.

3 On the teachings of Ibn Taymiya see Laoust, Essat.

4 Siydsetname, preface. 5 Mu'in al-hukkam, 164.

* [pencil note:] And to the principles of mazdlim jurisdiction; see Mawardsi,
141-2. [Cf. also above, p. 177.]
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of the shari‘a by making it easier to bring the truth to light, to
punish criminals adequately, and to deter potential offenders.
The main emphasis is placed on the protection of society, and not,
as in the shari‘a, on safeguarding the rights of the individual. The
kaniin is chiefly inspired not by principles of law and justice but,
like the siy@sa, by the need to improve the administration and to
safeguard public order. Just like the siydsa, it can, and should,
change in accordance with changes in social conditions.

To achieve its objects, the kanin, like the siydsa, permits the
imposition of preventive punishment such as imprisonment and
of heavier penalties than those prescribed in the skhari‘a (e.g.
execution for repeated crimes). It also renders it much easier to
convict a suspect: it allows the cadi to investigate and take into
consideration the criminal record or reputation of the accused, as
well as the communis opinio concerning facts (tawatur, istifada);!
it accepts indirect and circumstantial evidence (amarat, kara’in),
such as stolen goods being in the possession of a person accused
of theft;2 it permits imprisonment or the use of force (including
torture) to obtain a confession; it admits the testimony of people
who, according to the sharia, are not competent to testify; etc.

A final resemblance is that the Ottoman rulers, in issuing their
penal kaniins, were attempting to achieve the very same objects as
the exponents of the siydsa shar‘iya, namely, to bridge the gulf
between the two separate jurisdictions, the religious and the
secular, by making the cadis too apply the criminal regulations
outside the strict shari‘a law.

In view of these striking similarities it is significant, and at

first sight surprising, that Dede Efendi does not mention the
penal kanin as a realization, at least partial, of his idea of siydsa
shar‘tya or siyasa ‘adila: for though he uses terms like al-kawanin
B’l-siyasa,3 he does not refer even once in his treatise to the
existence of an Ottoman criminal code.+ :

This attitude may be the result of the fact, already mentioned,
‘that Dede Efendi was not an original scholar. Since his sources, all

I For the siyasa see Ibn Kayyim al-Jawziya, Turuk, 233—5.

2 Ibid., 8: wa-hddhihi ’l-karina akwd min al-bayyina wa’l-ikrar.

3 In the meaning of siydsa regulations in general (MS. 697, f. 67a). Cf.
Mu'in al-hukkdm, 172.

4 It is an interesting point that modern scholars studying the siydsa shar‘iya,
like Laoust (e.g. Traité, p. xli), also fail to point out any relationship between it
and the Ottoman kaniin. )
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of them pre- or non-Ottoman, did not mention the Ottoman
kaniin, he too ignored it. Moreover, despite the numerous simi-
larities between the siydsa shar‘iya and the kanin, many ‘ulema
most probably objected to the kanin on principle. Unfortunately,
no polemic works of theirs have so far come to light, and it is
even doubtful whether by Dede Efendi’s time any ‘@lim had dared
openly to express his opposition to the Sultan’s kanin-making.
Thus it can only be surmised what the ‘ulema’s attitude may have
been. First, they may have found fault in the kanin’s being based
on the arbitrary will of the ruler and not on the traditions of
Islam (sunna). In Ibn Khaldiin’s terms, these kawanin siyasiya
were laid down by men and based on reason (siyasa ‘akliya); they
were not issued by God through his Prophet as part of the religion
of Islam (siydsa diniya).* Secondly, the kaniin was a written codi-
fied secular law (a dangerous innovation in Islam). Thirdly, it
commuted or presupposed the commutation of hudiid penalties
into lighter punishments (while the siy@sa generally provides only
heavier punishment than the shari‘a). On many other points too
the kanian diverges further from the religious law than does the
stydsa shar‘iya. In particular, unlike some Maliki legists,* most
adherents of the Hanafl mezheb, the official school of law in the
Ottoman Empire, may have disapproved of the integration of the
cadis in the non-shari‘a administration of criminal justice.

Veiled opposition to man-made criminal laws can however be
discerned in one of the most famous Ottoman works on ethics,
the Ahlak-i ‘Ala’i by Kinalizade ‘Ali Efendi, a leading ‘alim (he
rose to the rank of kadi-‘asker) under Siileymin and Selim II.2
For Kinalizade the only valid law is the divine shari‘a, which in-
cludes the siyasat. Secular law enacted by a ruler, such as the once
widely accepted yasa of Jengiz Khan, is bound to be gradually
disregarded as the power of that ruler’s dynasty wanes. On the
other hand, the holy law of Islam, though almost a thousand
years old, has preserved its vitality unimpaired.3

Kinalizade regards as particularly dangerous any deviation
from the shari‘a in the field of penal law. No criminal liable to

1 Ibn Khaldan, i. 342. * [See p. 200, n. 2.]

z For his life and works see T4, art. ‘Kinali-zade ‘Ali Efendi’ (A. Adnan-
Adivar); EI', art. ‘Kinalizade I’ (Babinger). [pencil note:] See also, for his place
in the tradition of Islamic thought as a successor of Nasir al-Din Tisi and al-

Dawwini, $. Mardin, The Genests of Young Ottoman Thought, Princeton, N.J.,
1962, 98-102. 3 See Aplak-i ‘Ala’i, Bulak, 1248, ii. 73—4.
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execution according to the shari‘a must be pardoned. Even more
strongly does he condemn capital punishment not sanctioned by
the shari‘a, which is inflicted as siyaset and for the effective control
of the country (2abt- memleket). It is the devil who suggests to the
‘emirs of the age’ that in this time of increasing lawlessness it is
no longer possible to maintain public order by merely applying
the criminal regulations of the shari‘a. Those who yield to such
insinuations tend to become eager to punish people on mere
suspicion and to develop a passion for the shedding of blood. In
contrast Nir al-Din, the twelfth-century Syrian ruler, is referred
to as a brilliant example of a just prince who firmly rejected all
‘false kaniins and novel siyasat’ and who thereby succeeded in
suppressing crime in his dominions.?

The strong opposition of certain Ottoman ‘ulema to the whole
concept of secular regulations in the field of penal law is reflected
also in a unique passage inserted in one copy (unfortunately
undated) of Dede Efendi’s Arabic treatise.2 Almost at the end
of the preface the copyist quotes a commentary to a Kur’an
verse (58. 4/6) as stating that this verse contains ‘a grave warning
to the bad kings and amirs, that is, to those who have laid down
statutes in contravention of the shari‘a and called them siyasat and
kanin’. He goes on: ‘He who believes that the Sultan has the right
to permit what is forbidden [by the religious law] and to forbid
what is permitted [by it] is an unbeliever, [since] the law is God’s
[alone].’

Since this passage is inserted at the end of a section condemning
those who practise siydsa zalima, it is obvious that in the opinion
of the copyist the Ottoman kdnin and its siydset punishment
belong to this oppressive siydsa, which is to be rejected as unlawful
by the religious law.

10. The concept of hakk al-saltana

- Most Ottoman ‘#lemda had too little regard for non-skari‘a matters,
and the secular officials had too little training and interest in legal
theory, to engage in a study of the fundamental concepts of the
kaniin, including its relationship to the skari‘a. Even the Ottoman
writers on political theory, such as Kinalizade, Katib Celebi, and

v Aplak-i “Ala’i, Bulak, 1248, iii. 11-13.
2 Kopriilii Libr., MS. II, 203, ff. 57b—58a.



THE LAW 205

others, generally refrained from dealing with this subject. One
reason for this may have been that their teachers, the great medieval
philosophers and political scientists of Islam, had been chiefly
interested in establishing parallels between the nomos, the man-
made law of Greek philosophy based on reason, and the Muslim
shari‘a.t

This lack of interest is to be regretted, since some of those
concepts might have given rise to a development of Ottoman
jurisprudence. One example may be given. Theft is regarded by
the shari‘a as a violation of both a hakk Allah, a right of God (for
which the thief may be mutilated) and of a hakk adami, a right of
a human being (to whom the stolen property has to be returned).
Homicide and wounding, on the other hand, are in general con-
sidered, chiefly if not solely, a violation of a hakk adami, for which
the shari‘a entitles the heir of the murdered person or the injured
person himself to demand retaliation (kzs@s) or blood-money
(diyet).2 The kdnin, however, prescribes that if diyet is agreed
upon, the criminal must, in addition, pay a fine to the authorities.3
In practice the Ottoman shari‘a courts in the sixteenth century
acted in accordance with this principle. For example, when two
men came before the cadi accusing each other of assault and finally
renounced their claims, both of them were nevertheless sentenced
to a fine.4

Thus the kaniin may be said to establish by implication that
homicide and wounding, just like theft, also have an aspect which
involves public law. In other words, it regards these crimes too as
offences, if not against Allah, then—in modern terms—against
society or the State. To the traditional legal concepts of hakk
Allah and hakk adami a third one is added, which could be called
hakk al-saltana, the right of the State.

This term is indeed found in Mawardi’s al- Ahkam al-sultaniya
(as well as in the treatise with the same title by his contemporary

! See Rosenthal, Political Thought, 4, 116 et sqq., 215, 223. [pencil note:]
On man-made laws see also Ibn Khaldan, i. 342—3; ii. 126-8.

2 As has been pointed out by E. Grif (ZVRW, lix (1957), 104), however, in
the view of some legists a right of God is involved here too; Malik b. Anas,
for instance, holds that if the next of kin waives his or her claim to retaliation
the offender is to be sentenced to strokes and banishment. Even according to
Abn Yasuf, the great HanafT jurist, if retaliation for an injury is not possible
the judge shall not only impose damages but punish and imprison the criminal
(Kitab al-Kharaj, 90).

3 OCC, §§ 41 (esp. in Va), 42, 50. 4 Uskiidar Sicilli, vol. 1, f. 20b.
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Ibn al-Farra®)! as a separate category of rights, side by side with
the ‘rights of God’ and the ‘rights of man’. For instance, for some
offences, such as abuse (shatm) and assault (muwathaba), ta‘zir
punishment is to be inflicted because of the violation of both a
right of an individual and a right of the ‘State’ (salfana); therefore
the judge is not allowed to refrain from punishing the offender
unless the victim forgives him. But the judge may choose whatever
he considers more suitable (aslak), punishment or pardon, in cases
in which only a hakk al-saltana has been infringed. An example
for the latter is the offence of 2 man who has been involved in
mutual abuse and assault with his son: here the son has no right
to demand #a‘zir punishment to be inflicted on his father, but the
‘State’ does have the right to inflict it.

The object of punishment for the violation of a ‘right of the
State’ is takwim, ‘reform’, and tahdhib ‘[moral] improvement [of
the offender?]’, as required in the public interest (al-maslaha al-
‘amma).? By this definition of Mawardi the ‘rights of the State’
become rather similar to the ‘rights of God’, which are also said to
be involved in many cases of offences against the public interest.+
The same identification of the ‘rights of God’ with those of the
Muslims in general, i.e. the rights of society, is found in Ibn
Taymiya.5

In general, Mawardi does not accord the hakk al-saltana equal
rank with the other two categories of rights,® probably because
there are no fixed shari‘a penalties (hudid) for them. Consequently,
he makes little effort to define and analyse them. He even uses the
term hakk al-saltana (or hukik sultaniya) in another meaning, viz.
as opposed to hukik shar‘iya: thus, for instance, for using measures
that lack the official stamp of the muhtasib and are deficient, a

! Aba Ya'la Muhammad b. al-Husayn b. al-Farra’, al-Akkam al-sultaniya,
Cairo, 1357/1938.

2 Mawardi, 401—2. See also Ibn al-Farra’, 266. [pencil note:] It is interesting
that the following discussion is incorporated in Dede Efendi’s al-Siydsa al-

_shar‘iya (MS. 697, f. 75a-b; not translated by M. ‘Arif).

3 Mawardi, 401~2. Cf. Ibn al-Farrd’, 266; Ibn al-Ukhuwwa, 193 (punish-
ment in such cases is a hakk al-masdlih al-‘amma).

4 As, for instance, a person’s erecting a building where he has no right to do
so (Mawardi, 118). See also ibid., 52, and cf. some of the offences dealt with by
the muhtesib [below, pp. 229 et sqq.].

s al-Siydsa al-shar‘iya, 66 (trans. Laoust, 59). Cf. also D. Santillana,
Istituzioni di diritto musulmano Malichita, i. Rome, 1926, p. 9: . .. Dio & ormai

sostituito, nel concetto musulmano, all’antica idea della civitas.’
6 See Mawardi, 414.
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trader is to be punished as having infringed both the former (by
disobedience to an order of the ruler) and the latter (by fraud).r
The author seems here to be confounding two different ‘rights’
with two separate sources of law.

! Ibid., 424. See also the example on p. 425.
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THE COURTS
.
1. Introductory

CRIMINAL justice in the Ottoman Empire was administered by
two classes of officials—the cadis (and 7d’bs) and the military, L.e.
(outside Istanbul), chiefly the governors and their subordinates,
special commissioners of the Sultan and, to some extent,the fief-
holders. The higher courts of justice were the various divans of the
Grand Vizier, while the supreme judicial authority was, at least
theoretically, vested in the Sultan himself, who delegated it to
whatever authorities he wished. What part each. played in fact
cannot easily be established. Not until the reforms of the nine-
teenth century was any attempt made to introduce a clear division
of powers, unknown to traditional Islam, between the executive
and the judiciary.

In the older Muslim states the cadis often administered criminal
justice only so far as litigation between individuals was involyed.
At other times they had concurrent jurisdiction in penal affairs
with secular officials, such as military governors or police chiefs.
The procedure adopted in criminal trials depended on the type
of tribunal before which the case was brought.!

According to Ibn Khaldiin, in the fourteenth century the cadis
were authorized to impose ta‘zir and hudid, i.e. shari‘a, penalties
for crimes that were proved according to the requirements of the
religious law. Defendants whose guilt was only suspected Were to
be dealt with by secular officials (waki, [sahib al-]shurta) in accor-
dance with the siydsa. The latter frequently used force to extort
" confessions and, in Mamlik Egypt, were charged with inflicting
both the fixed penalties (hudiid) of the shari‘a and the siydsa
punishments, ‘as required in the public interest’.?

1 Ibn Khaldan, i. 397; Mawardi, 375-6.

2 Ibn Khaldiin, i. 401; ii. 30—2. Rosenthal’s translation of the first of these
passages (i. 457) is somewhat misleading. Cf. also Ibn Taymiya’s treatise on the
hisba in the collection of his risglas, Cairo, 1323, ii. 38—9, and Ibn Kayylm al-
Jawziya, Turuk, 280.
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This concept of the major role to be played in criminal justice
by the military governors goes back to medieval Islamic practice
as well as theory. Mawardi holds? that the cadi’s main function
is to adjudicate in litigation between private parties and his chief
duty to protect the rights of the individual. The military gover-
nor (amir), on the other hand, is charged with the maintenance
of public order and security and has to consider the interests of
society.

Consequently, Mawardi adds, csiminal cases involving ‘rights of
man’ (homicide, wounding, false accusation of fornication) may be
dealt with, according to the wish of the plaintiff, either by the cadi
or by the governor. Violations of ‘rights of God’ (such as fornica-
tion, etc.), on the other hand, belong to the sphere of public
interest, in which the governor has the greater competence. . . .

2. The ‘secular’ authorities

A fundamental rule as to the respective functions of cadis and
governors in the administration of criminal justice in the Ottoman
Empire was laid down in a seventeenth-century kaninname.? 'The
' cadis, it says, ‘are to carry out the laws of the shari‘a . . . but are
ordered to refer matters relating to public order (nizam-i memleket),
the protection and defence of the subjects, and the capital or
severe corporal punishment (siydset) [of criminals] to the [local]
representatives of the Sultan (viikelad-i devlet),® who are the gover-
nors in charge of military and serious penal affairs (hiikkam-i seyf
ve (i) siydset) .+

1 Mawardi, 52.

2 The Kananndme of ‘Abdu ’r-Rahmian Paga the Niganci (or Tevki‘i), pub-
lished in M TM, vol. i, no. 3 (1331), pp- 497-544. He was ordered to compile
this collection of (apparently older) kdniins in 1087/1676—7, but refers in it (pp.
. §5II, 522, 532) to events that took place in.1088 and 1089/16%777-8. For his career
and works see Babinger, GOW, 227-8.

3 Cf. MTM, i. 528: taraf-i sultaniden tevkil olunmus vdliler ve hakimler.

4 Ibid., 541. [pencil notes expanded:] Cf. Hezarfenn, MS. Paris, f. 182a:
emr-i siydset kendiiye [scil. the cadi] miite‘allik olmamagn. . . . The question re-
mains, however, whether this represents a seventeenth-century development
(cf. Gibb—Bowen, ii. 87) and cadis had in earlier times had competence in matters
of law and order.

The text of the kdniinndme here quoted does not mention specifically tkdmet-i
hudid, and it was a debated matter whether the cadis’ authority embraced this.
In some pre-Ottoman diplomas of appointment for cadis the imposition of
hadd-punishments is mentioned, in others not (T'yan, Histoire, 354). Surviving
Rum Seljuk diplomas do not mention tkamet-i hudid (Turan, Vesikalar,

8268126 Q
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The authorities here referred to are the beglerbegis (of vezir and
mirmiran ranks)! and the sancakbegis, whose power in their pro-
vinces or districts was similar to that held by the Grand Vizier in
relation to the whole Empire. Like him? they are to execute the law
of the shari‘a and, in particular, to remove injustice and oppres-
sion (magzalim). To effect this, the beglerbegis are to hold divans
in which they hear cases, or to summon cadis to their presence
and charge them to do so. In order to institute such hearings and
redress grievances they are to issue written orders (buyuruldu) in
accordance with the shari‘a and the kaniin. A governor of vezir
‘rank, on the way to or from his province, is to administer justice
even in the provinces through which he passes, unless they are
held by governors of the same rank as himself.3

The same function was performed by the Ottoman Lord High
Admiral (Kapudan Pasa), who was ex officio Governor-General of
the Aegean archipelago and might or' might not be of vezir rank.
When in Istanbul, he Irfard cases and punished criminals in the
quarter of Kasim Paga, where the Imperial dockyard and maritime
arsenal were located. Similarly, when cruising with the fleet, he
heard cases wherever he landed, with the assistance of a special
cadi he took with him (donanma-i hiimayin kadis:).+

According to the theory of Islamic penal justice,5 the governors
and other secular judges were authorized to inflict punishment on
their own only when a crime had obviously been committed or the
accused had confessed; in all cases where legal proofs were required

docs. 36—40), nor is it mentioned in some Ottoman. berdts (e.g. MS. Fj, ff. 24b—
26a, 41b—42b, 45a—472a, 47a—48a; in one document, fI. 82b-83a, it is stated that
the miibdgir, appointed to carry out a teftis [see below, p. 228], and not the cadi,
is to inflict hudid).

As to the governors’ authority, in fact very little is known about their divdns
and the matters dealt with in them. The jurisdiction of an Ottoman beglerbeg:
appointed in 873/1468 included kat‘-i kazdya ve fasl-i husimet (Lugal-Erzi,
p- 74); cf. also the berdt of 855/1451, in Feridun, i. 269;.tkdmet-i hudiid is not
mentioned in either. The Kaniinname for Egypt lays down explicitly that the vali

.is to adjudicate only in co-operation (ma ‘rifet) with the cadi, and that the subagt
is to act (i.e. punish offenders?) only after the cadi has pronounced senten,e
(Barkan, 382, § 41).

T Cf. a fifteenth-century berdt for the appointment of a Beglerbegi of Anadolu
(MS. Ed, ff. 112b-113a).

2 See below, p. 224. 3 MTM, i. 500, 528—9.

4 Ibid., 536, 538; Nuri, 915-16; H. Grenville, Observations sur I'état actuel
de Empire ottoman [1766], ed. A. S. Ehrenkreutz, University of Michigan,
1965, pp. 6—7.

5 See Mawardi, 51.
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or there was a difference of opinion among the legists on points of
law involved, the defendant had first to be convicted by a cadi.
This distinction was hardly ever observed in practice. Though the
Ottomans charged the cadis to establish the ‘rights of God’ and
the ‘rights of man’ in a criminal trial, the sphere of the ‘rights of
the State’™ was largely left to the secular authorities.

Interesting information is preserved in the kaminname? on
customs duties and other taxes for the fortress town and port of
Akkerman (Russian Belgorod—Dnestrovsky, in Rumanian Cetatea
Albi) dated end of Receb 889/23 August 1484, i.e. a few weeks
after the conquest of the town by Sultan Bayezid II.3 According
to these regulations, shari‘a cases among the soldiers and sailors
are in the cadi’s jurisdiction, other (i.e., probably, military) cases
in that of the warden of the fortress (dizdar) or of the naval com-
mander (kapudan) respectively, while certain divani (fiscal and the
like?) cases concerning either the soldiers and sailors or the local
Christian population are to be dealt with by the sancakbegi in
accordance with the customary law (‘drf).

Foreign observers+ pointed out that criminal cases were often
or even generally tried by the subagss, while the cadis dealt with
people who did not take part in the public prayers, did not fast in
Ramazin, cursed, drank wine, etc.

In spite of innumerable firmans instructing provincial governors
to administer criminal justice in strict accordance with the law,
governors (and their men) in all periods often acted in an arbitrary
and oppressive fashion. Individuals who were wronged by their
actions could appeal to the Sultan and ask for an investigation
(teftis) to be held; they used to go to Istanbul and procure a firman
to this effect addressed to their local authorities.s

To redress more general grievances of the population, the Sultan
sometimes dismissed or transferred a particularly unjust governor
and then ordered a special judge (miifettis) to investigate his
misdeeds.® An example is the inquiry, held at the local shari‘a

I See above, pp. 204 et sqq.

2 Bibl. Nat., Paris, MS. A.f. turc 8s, f. 239b. [For this document see N.
Beldiceanu, in Siidost-Forschungen, xxiii (1964), 72 et sqq.]

3 See EI?, s.v. ‘Ak Kirmin’ (A. Decei).

4 e.g. Menavino, 52, 54-5.

5 See, for example, Bursa Sicilli, A 42, f. 1b.

6 In the case of an oppressive subags:, the local sancakbegi, the cadi, and
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law-court, into the tyrannical acts of Sinian Paga,! former Governor-

-General of the province of Damascus, and his subagz. Its records
are ‘preserved in,an exceptionally well-written register of 197
folios dated (f. 8b) Rebi‘ I 956/March—April 1549.2 Many people
came forward and brought suits against Sinan’s ‘legal representa-
tive’ (vekil-i ger®) and the subagi. They claimed that the governor
or his men had unjustly imprisoned them, aceused them of various
offences and, without any proof or even trial, collected from them
exorbitant ‘fines’, such as 25 gold pieces for the drinking of wine
(f. 35b), 300 gold pieces for murder (f. 55b), etc. One complainant
‘'stated that Sinan Paga had charged his (the plaintiff’s) son with
swearing at (sdgmek) the Pasa’s kapuct and had ordered the culprit
to be impaled (kazuga urmak). The desperate father had counted
out 400 gold pieces in the presence of the Pasa’s cavusbag:, put
them in a kerchief, gone to see the Pasa, kissed his knees and given
him the money, whereupon the son had been released (f. 5a-b).
In many cases the judge ordered the governor’s representative or
the subagz to return the money which had been extorted. But
Sinan Paga, apparently, was not punished. . . .

3. ;T he cadis

The aim of preventing the ‘military’ from abusing their authority
in the field of criminal justice could be achieved only if the cadis
maintained a high standard of integrity. This seems generally to
have been the case in the first centuries of the Ottoman Empire,
although some complaints about the dishonesty of cadis were
already made in the reign of Bayezid 1.3 In the sixteenth century,
however, a decline set in. As early as 1524, Celalzade observed as
he travelled through Anatolia that the Sultan’s prosperous domi-
nions were ruined by the oppression and injustice of both the
governors and the cadis.# Whereas in olden times many ‘ulema had
.been unwilling to accept an appointment as cadi, since it might

a miiderris were ordered to hold a public inquiry (Trabzon Sicilli, 42/1815,
f. 292 (Muharrem 965/1557)).

I (Hadim) Sinan Paga had held this post since 952/1545—6; he died in 957
(Laoust, Gouverneurs, 184; SO, iii. 106).

2 Topkap1 Saray1 Archives, D 162.

3 Fr. Giese, Die altosmanischen anonymen Chroniken, i, Breslau, 1922, pp. 30
et sqq.; Lutfi Paga, Tevarip, 47.

4 Celilzade, Tabakat, f. 84a.
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lead them into sin,’ they now eagerly sought such positions and
even paid bribes to obtain them.?

One reason for the corruption of the cadis was that they were
not paid fixed salaries.* With the exception of those of higher rank
who were granted arpalks etc.,3 they derived a substantial pro-
portion of their income from fees paid by the parties.** The first
kanun regulating these fees is said to have been issued in 796/
1393—4, in the reign of Sultan Bayezid 1.4 For entering a case in
the records of their court they were in the fifteenth and sixteenth
centuries entitled to collect 6-8 akce as resm-i sicill (resm-i tescil,
sictll akgest), for a certified copy of such an entry (siret-i sicill)
10-14 akge, for a hiiccet 20~32 akge, etc.5 Later on, the cadis took
much higher fees.6

These and other fees were, in the view of strictly orthodox
Muslims, a rather dubious income for a cadi, as indeed was any
remuneration paid to him.? One way of making the fees ‘lawful’
(helal) was to consider them a ‘free gift’ (teberru®) paid willingly
(r1zalar: 1le) by the parties in a lawsuit.? Indeed, some kaniins®
state that though the cadi’s fee for the issue of a hiiccet etc. is
fixed, the recipient of the document is entirely free to pay, of his
own free will and as a gift (kediye), any amount he wishes. When

I For this attitude in pre-Ottoman periods see Tyan, Histoire, 322 et sqq.
For the early Ottoman ‘ulemd cf. Giese, op. cit., 30.

2 Lutfi Pasa, Tevdrih, 46. Cf. Tyan, Histotre, 291.

* [pencil note expanded:] Some cadis, in the early Ottoman period and in
certain districts at least, were granted timdrs; see, e.g., H. Inalcik, in Studia
Islamica, ii (1954), 108-9.

3 See EI?, art. ‘Arpalik’ (Bowen); Gibb-Bowen, ii. Y08—9; Uzungargl,
Ttmiye, 118—21.

“##* [pencil note:] The other significant source of income was resm-i kismet,
the fee for supervising the division of inheritances.

4+ MTM, i. 326; Giese, op. cit., 33; Lutfi Paga, Tevdrip, 48.

s KAO, 29; MS. Lc, f. 44a; MTM, i. 325, 327; Bursa Sicilli, A 40, f 21a;
Belleten, xi/44 (1947), 700, doc. 10; MS. Nb, f. 31b (= MS. Nd, {. 57a). In
addition, the employees of the law-court also received small fees.

6 See, for instance, Sam‘danizade, f. 334a. For the claim that in some periods
the cadis also received fines see below, p. 295. [pencil note:] Cf. also, for fees,
Uzungarsili, Ilmiye, 84-6.

7 See, for pre-Ottoman times, T'yan, Histoire, 333 et sqq. For a Mamluk decree
prohibiting cadis from levying litigation fees see J. Sauvaget, in B. Et. Or.,
xii (1947-8), 43. [pencil note:] The Ilkhan Ghazan prohibited the cadis from
taking fees but provided them with salaries (Rashid al-Din, 218, 228, 242;
d’Ohsson, Mongols, iv. 446).

8 Fetvds of Ibn Kemail and Ebu ’s-Su‘id in Selle, 24, §§ 1—3; see also ibid.,
25, §§ ro—11. (For the bride tax regarded as a ‘free gift’ see above, p. 191.)

9 See MTM, i. 325.
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Ebu ’s-Su‘dd was asked whether the fees a cadi collected in
accordance with the kanin were to be considered a lawful income
from the point of view of the shari‘a, he gave, as so often, an evasive
reply, saying that it was lawful provided the fee was reasonable
(ecr-i misl). Asked then what fee could be so regarded, he referred
to that agreed upon by ‘experienced people’ (ehl-i vukif).!

In order to secure a large income from fees the cadis were in-
terested in having as many lawsuits and trials as possible brought
before them. In later periods, therefore, they used to set out to tour
(devre gikmak) their districts and collect fees (often excessive),
illegal fines, and ‘gifts’. Decrees were repeatedly issued to pre-
vent cadis and na’ibs from making such ‘circuits’, unless they had
been specifically ordered by the Sultan or requested by litigants
so to do.2

The honesty of the cadis was put to an even more severe test
when the duration of their appointments became shorter and
shorter. In the seventeenth century the great mollas were ap-
pointed for one year and the cadis in smaller towns for two years,
but in practice for twenty months only.? Having expended much
money in order to secure their posts, the cadis tried to collect, in
various ways, as much money as possible in a short time. One way,
strictly prohibited by the Sultan, was for the cadis to ‘sell law-
courts’ in their jurisdiction to na’ibs for a fixed price.# The na’ibs
often co-operated with the executive officers in oppressing the
people.s

Even more widespread became the cadis’ readiness to accept
bribes.6 Thus Galland, a generally reliable observer, claims? that
in 1673 a cadi took half the blood-money paid by an offender for
himself. The facts that their sentences were generally not open to
appeal and that they need not fear capital punishment even for
the grossest misbehaviour* made the cadis much less apprehen-
sive of the Sultan’s wrath than other officials had to be.

T Bayezit Libr., MS. Veliyiiddin 1466, ff. 224b—225a.

2 Nari, 890 = MTM, i. 327 (sixteenth-century berdt for a cadi); MS. Eb,
ff. 29b et seq.; Ulugay, XVII. asirda, 292—4 (firman of Rebi’ I 1054/1644);
Bibl. Nat., Paris, MS. Suppl. turc 69, ff. 148b—149a (buyuruldu of the late seven-
teenth or early eighteenth century). 3 MTM, i. 541.

4 Barkan, 382, § 41. For this practice in earlier periods see Tyan, Histoire,
303 et seq.

5 See, for instance, the fetvd in ‘limiye Sélnamesi, 389.

6 Porter, ii. 2 et sqq. 7 Galland, ii. 105.
# [See below, pp. 257-8; 263, 269~70.] .
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When lawlessness increased more and more in the provinces,
the cadis were often afraid to convict the most notorious criminals.
Typical, perhaps, is the case of a cadi of Bursa in the latter part of
Siilleyman the Magnificent’s reign. When called upon to report
the misdeeds of robbers in his district to the government, he
refused to do so, saying ‘I fear for my head.” “You fear for your
head,’ a special commissioner of the Sultan retorted, ‘but do you
not fear the Padigah ?’ The cadi replied: ‘The Padisah will deprive
me of my post, [but] they (the robbers) will deprive me of my
head.’t

The growing corruption of the cadis* in the period of Ottoman
decline was bound to undermine the people’s trust in the judiciary.
Many victims of criminal offences preferred to keep the matter
secret, for they feared that the cadi, instead of investigating the
case and punishing the criminal, would impose on them all sorts
of arbitrary penalties under the pretext that they had failed to
produce the offender, had no proof of their accusation, and so on.2

4. The cadis and the kanin

In earlier Muslim states the cadis had usually applied the shari‘a
while the secular tribunals had acted to a large extent in accor-
dance with the siydsa and the customary law. The Ottomans
attempted to abolish this dichotomy by laying down the same
penal law for all courts.

So far as the various divans presided over by a vizier (or
a governor) were concerned, an eighteenth-century Ottoman
treatise on government? states figuratively that the viziers hold
two swords, in one hand the shari‘a and in the other the kanin;
s0 too in practice, in very many firmans the sultans ordered the

! Bursa Sicilli, A 66, f. 124b (Muharrem 967/1559). For the situation in the
following century see Na‘im3, i. 527 (iii. 117-18); cf. Hammer, GOR, v. 146.

* fpencil note:] Further examples: an ‘addletndme of Receb 1018/1609,
quoted by Uzuncarsilh, fimiye, 250-2 [and now published in full in Belgeler,
1i/3~4 (1965), pp. 123—33] reproves cadis for collaborating with certain ehl-: ‘6rf
in their illegal exactions [Belgeler, 129]. Instances cited in Cezar, Levendler,
126, on the basis of Miithimme Defteri, vol. 73 (of 1003—4/1594-5); yet the
same register shows that other officers and officials were responsible for ten
times as many abuses as were the cadis (Cezar, 127).

2 Febvre, Etat, 162; Poullet, i. 137; de Tott, i. 202—3.

3 Sehrizade Mehmed Sa‘id, Tgj al-Kawdnin, Topkap: Sarayi Libr., MS.
Emanet Hazinesi 2064, f. 21a.
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provincial governors to administer justice in accordance with both
the religious law and the statutes of the kanin.

The main innovation of Ottoman public law, however, was
that the cadis too had to apply both the shari‘a and the kandin.*
True, in their berats of appointment! they were charged only with
implementing the shari‘a law, and nothing was said about the
kanin; and similarly, according to the titles of many cadis’
registers,? these sicillat record only ‘kag@ya shar‘iya’. But in in-
numerable firmans cadis were ordered to investigate (teftis) a case
accordmg to the shari‘a and the kanin’,? to ‘pass sentence (hikm
étmek) in accordance with the shari‘a and the ‘orf’,* or to ad-
minister justice ‘according to the noble shari‘a and the kanin-
names deposited in the law-courts’.5 Kaninnames which included
the penal code were sent to the cadis with an order to apply them,$
and when a new kaninname was compiled in the reign of Siiley-
min several Anatolian cadis (as has been mentioned)? requested
a copy of it for their own use.

The competence of the cadis in non-skari‘a matters is clearly
stated by the clerk of a shari‘a law-court, presumably himself an
‘alim, who in the first half of the seventeenth century compiled
the latest version of the Ottoman Criminal (and ‘Feudal’) Code.**
In the preface to this work he states:8

The judges of the sacred law (i.e. the cadis) are not restricted to
hearing shari‘a cases only but are appointed and ordered to decide
disputes and terminate litigation in regard to both shari‘a and ‘or,
matters. Therefore, just as on shari‘a questions fikh works are studied,
so it is considered [their] duty in regard to ‘drf matters to study the
registers of the Sultan’s kanins.

In fact, the Ottoman cadis are known to have adjudicated in

* [pencil note:] For the cadi’s responsibility in kazaya -1 ‘Orfiye cf. Barkan,
27, § 21; 71, § 51; see also ibid., 350, § 4.

1 For the text of such berats see, for instance, MS. Eb, ff. 6b~b; MTM,

-i. 326—7; Uzungargili, Ilmiye, 112 et sqq.

2z e.g., Bursa Sicilli, A 4, f. 1a.

3 Uskiidar Sicilli, vol. 9, f. 23b.

4 e.g., Bursa Sicilli, A 33, f. 61a; A 201, f. 138b (firmans of early 9r3/1507
and 926/1520, respectively); see also Edremit Sicilli, 42/x177, f. 40a (firman of
Sa‘bin 921/1515).

5 See above, p. 151.

6 MS. Ba, f. 141b; see above, p. 14.

7 See above, p. 25. *# [See above, p. 32.]

8 MS. Ve, page preceding f. 1a, published in Barkan, p. xxv, n. 9, § 3.
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many cases concerning questions of fiefs, the rights and duties of
sipahis, etc., which were regulated by the kanin only.!

In general, the duty of the cadi is to investigate (teftis) the
accused,? to establish the facts, and to declare the defendant either
guilty or innocent. But in regard both to the rules of evidence and
to the penalties to be inflicted he (as well as the governor) is to
apply the law appropriate to the case. As is laid down in an early
siydsetname,’
the criminals of the said sancak shall be examined by the cadis holding
office in that sancak. In cases where there is evidence [as required] by
the shari‘a [that a crime has been committed], the injunction of the
shari‘a, whatever it may be, shall be [carried out]. And in those cases
where [the crime] has not been proved according to the [requirements
of the] shari‘a but [only] according to the customary law (‘érf), the
criminal shall be punished in conformity with this siydsetname . . . And
- if it is evident according to customary law (‘drf) that a person has com-
mitted a crime, the cadi shall take no [further] part [in the proceedings]
(aradan ¢ika); they* shall punish the criminal in conformity with this
stydsetname.5

What is meant here comes out more clearly in a statute of the
Criminal Code.® In “6rf cases the cadi shall give the ehl-i ‘érf a
hiiccet (which establishes the facts) and must not try to prevent
the punishment (hanging, or amputation of a limb) from being

» Cf. MTM, i. 76, 94, etc. The cadis were also charged with the verification
of the registers of the sheep-tax collectors (resm-: agnamct defteri) (ibid., 1. 327),
although this tax was imposed not by the religious law but by the kdniin (see
above, p. 153; see also Barkan, 230, § 14).

2 According to a stydsetname (Db), the role of the governor in such an investi-
gation is ‘to threaten and intimidate’ (tehdiddt ve tapvifat étmek), but not to
examine, the accused. See also Kraelitz, Osm. Urkunden, no. 17. In several
nigdns of the fifteenth century (Anhegger-Inalcik, nos. 2, 5, 8; Belleten, xif44
(1947), 697, doc. 2), however, both the cadi and the sancakbegi or the subas: are
ordered to investigate and pass sentence; but cf. Anhegger-Inalcik, nos. 9, 10,
. 31, 32, etc. (only the cadi). [pencil note:] See also the letter of a daughter of
Bayezid II, the wife of Hersekzdde Ahmed Paga, of the late fifteenth century:
‘the cadi of Bursa investigated (tafahhus) according to the shari‘a and the subas:
according to the ‘6rf. When the offence was proved according to the shari‘a and
the ‘6rf, punishment was inflicted . . .’ (C. Ulugay, Haremden mektuplar,
Istanbul, 1956, pp. 54-5).

3 Da. [See above, p. 16.]

4 In the parallel version (Db): ‘you’, i.e. the sancakbegi to whom the
stydsetname has been sent.

$ In Db: ‘kdniinndme’. For the Turkish text of this last passage see OCC,
§ 88, n. 7. Cf. Ibn Khaldin, ii. 31.

6 OCC, § 88.
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carried out, although the conviction or the punishment may not
be in accordance with the shari‘a.* This may also have been the
intention of the $eyhiilislaim Ebu ’s-Su‘Gd in stating in one of his
fetvas that the men of the shari‘a have no concern with ‘érf cases.t
The Seyhiilislam Ibn Kemail? however, is, as so often, more
forthright. When asked about a cadi who (as required by the
kanin) issued hiiccets for the hanging of people deserving execu-
tion according to the ‘rf, he replied: ‘He has committed a sin if
[his sentence] is contrary to the shari‘a.’s

Thus, the cadis were ordered to deal with the cases brought
before them according to the shari‘a or, if this could not be applied
(or could not be applied exclusively), in accordance with the
kandin or the ‘drf. The latter situation occurred, for instance, when
the evidence brought against the defendant was, according to the
rules of the shari‘a, insufficient, but he was known, and was re-
corded in the sicill, as being a person with a criminal past.+

The cadis acted in accordance with these rules. They issued
hiiccets confirming that the accused ‘was investigated according to
the shari‘a and the ‘drf’s (which may include torture).6 They
imposed the fines (to be collected by the ehl-i ‘6rf)7 and other
non-shari‘a penalties.8 When a cadi could not convict the accused
(e.g. of theft) because he did not confess and there were no wit-
nesses to prove his guilt, the cadi often had the case submitted to
the secular authorities, who pronounced sentence (e.g. for ampu-
tation of the accused’s hand).?

With the decline of the kanmiin in the seventeenth century,®
however, the attempt to bridge the gulf between shari‘a and

# [pencil note expanded:] For cases where the ekl-i ‘67f are to carry out
punishment according to the kdniin, the kdniinndme, a firman, or the ‘6rf, see
Bursa Sicilli, A 25, f. 27b; A 32, f. 88b; A 35, f. 400b; A 38, f. goa.

I See above, p. 174. z In the text: Ahmed.

3 Selle, 19, § 21 (see above, p. 191).

4 MS. Ed, f. 67a; Mithimme Defteri, vol. 3, nos. 196 and 321; British
Museum, MS. Or. 9503, ff. 52b—53b. [See also below, pp. 250-1.]

. 5 Bursa Sicilli, A 4, f. 142b. 6 See below, pp. 252—4.

7 See MS. Kd, f. 12b (and below, pp. 294-5). [slip:] For certain offences the
cadis were instructed to arrest the culprits and to enable the subag: to collect a
fine; examples are negligence by the inhabitants of Istanbul with regard to pre-
cautions against fire, possession of clipped coins, etc. (see firmans in Refik,
Onuncu, pp. 87, 99).

8 Such as kiirek (for which see below, pp. 304 et sqq.) or, generally, the
‘s#y gset-i §ahi in accordance with the kanin’ (Uskiidar Sicilli, vol. g, f. 23b).

9 Jabarti, iv. 144 (trans., viii. 327).

¥ gee above, pp. 152—7.
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kaniin, as well as that between the cadis and the military authorities,
and to establish a unified system of administration of criminal
justice seems to have been given up. Toderini! may be right when
he states in the late_eighteenth century that the ‘ulema do not
intervene in questions of kanin and ‘drf, either in theory or in
practice, since such matters belong entirely to the secular authori-
ties.

5. Friction between cadi and governor

The Ottoman cadis, like the cadis in other Muslim states, were not
independent of the executive branch of the government. Most of
them were appointed by—or on the recommendation of—the
kadi-‘askers, who, together with the other high-ranking cadis,
were in their turn appointees of the Grand Vizier.2 In the pro-
vinces the cadis had to obey the orders of their beglerbegi and
sancakbegi, who, according to Ottoman protocol, took precedence
of them. When the chief cadi of a province (vilayet kadisi) died,
the beglerbegi was authorized to appoint a molld who would serve
until a new cadi arrived from Istanbul.3 In certain cases of a
cadi’s misconduct the beglerbegi was empowered to remove him
from his post, imprison him, and report the matter to Istanbul.4

Moreover, orders to hear a certain case were issued to the cadis
not only by the Sultan’s firmanss but also by buyuruldus of a
vizier® or letters of a lower-ranking governor.? Viziers, including
provincial governors of vizier rank, could instruct cadis not to
give a hearing to lawsuits in which, for instance, no legally recog-
nized plaintiff appeared.® The executive also interfered in the
administration of justice by their decision whether or not to carry
out the cadis’ sentences.?

T Toderini, i. 32. Cf. also Eton, 32.

2 MTM, i. 498, 538—40; Hammer, Staatsverfassung, i. 63. Even after the
high-ranking mollds were appointed on the recommendation of the Seyhiilislam
(from the second half of the sixteenth century), the Grand Vizier had to give his
approval (Uzungarsili, fimiye, 87, 156, 159, 179-80).

; f')M TM, i. 528-9; MS. Fj, f. 40a (berat for the appointment of a sancak-
eg1).

4 Barkan, 382, § 41; 383, § 42. 5 See above, p. 216.
6 See, for example, M TM, i. 528 (for a beglerbegi) and 536 (for the Kapudan
Paga).

7 For the text of such a letter see Bibl. Nat., Paris, MS. Suppl. turc 97,
ff. sb—6a. .

8 Ulugay, XV1I. asirda, 405-6. Cf. also Mecelle, § 1801.

9 See below, p. 255.
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On the other hand, it has to be stressed that the cadis, who were
appointed by Imperial berat, derived their judicial authority
directly from the Sultan and not from the governor of their
province or district. Consequently, they were entitled to write
direct to the Sultan and also received his orders by firmans
addressed directly to them (or jointly to them and the governor).
Furthermore, it was regarded as one of the primary duties of the
cadi to prevent oppression of the people by the executive and to
uphold the shari‘a and the kanin against any infringement by the
governors and their subordinates. If unable to do so, he was to
report their actions to the Sultan. Failure to fulfil this duty would
entail the cadi’s dismissal.?

Theoretically at least, the leading ‘wlema were most jealous of
their rights in the administration of justice. A particularly strongly
worded fetva of the Seyhiilislam Ebu ’s-Su‘Gd may serve as
evidence.2 A sancakbeyi rebuked someone for having brought a
claim not before himself but before the cadi’s court, and had him
chastised. Such an oppressive governor, Ebu ’s-Su‘dd declares,
who prefers his secular authority (hitkimet-i “orfiye) to the sacred
law, is to be considered an infidel and will be liable to capital
punishment.

However, in the field of criminal justice the Men of the Sword
always tended to overstep the bounds of their authority and to
infringe that of the cadis. How far they succeeded depended on
their local power, on the cadis’ moral conviction and personal
courage, and on the extent of the Central Government’s willingness
and ability to restrain its executive organs. Conscientious cadis
often gave sentences in open disregard of the wishes of the
governors and their men, but the latter even more frequently
refused to conform with them.? The general trend seems to have
been a gradual decline of the cadis’ part in the administration of
penal justice.# The general rule of the kanin that a criminal must
not be punished by the executive officers unless he has been duly
convicted by a cadis was largely disregarded. European observers®
claim that the cadi dealt mainly with minor offences, while serious

I MS. Kd, £. 98b; Barkan, 270, § 20. [See also below, pp. 296—7.]
2 See Bayezit Libr., MS. Veliyiiddin 1466, f. 119a.

3 See, e.g., Galland, i. 200-1I.

+ Du Mont, 282; Febvre, Etat, 171; idem, Thédtre, 8s.

5 OCC, §§ 88, 115-16. See also below, p. 266.
' ¢ Menavino, 52 et sqq.; Rauwolff, 40-2; Bassano, 29 (65).
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crimes were tried by the governor’s subagis or other executive
officers.

In a petition submitted in 1195/1781, for instance, the cadi of
Kayseri complained of the interference of the governors and their
men in criminal justice. Since olden times, only the cadis had been
authorized to imprison and release offenders convicted in accor-
dance with the shari‘a. Now the governors had given instructions
to the fortress commandant (dizdar) not to confine or release any-
one without their order. Thus they were able to extort large sums
of money and oppress the people in other ways.!

6. Special courts and privileges

Members of certain classes of the population were tried not by the
ordinary cadis but by special courts.

Soldiers, though punished by their own officers,2 were to be
tried by a cadi, at least—it seems—for non-military offences.3
There is evidence that in the sixteenth century this rule was
applied.# According to the Kaninname for Akkerman already
noted,5 lawsuits and trials involving soldiers and sailors (hisar eri,
‘azeb, re’is) were to be heard by the local cadi if they referred to
shari‘a law; but by the military and naval officers (dizdar, kapudan)
if they did not.

European observers,® however, claim that soldiers as well as
employees of the Imperial Court were tried by their own com-
manders. In later periods this privilege caused many criminals to
ask for admission into the local unit of the Janissary corps in order
to evade punishment.?

If a civilian brought an action against a soldier, the latter might
refuse to appear before an ordinary cadi and demand to be tried
by a kadi-‘asker.®

So far as members of the ‘ulemd corps were concerned, a firman
of the year 1011/1602—39 lays down that cadis and miiderrises
charged with a criminal offence shall not be brought to trial before

I Bagbakanhik Arsivi, Cevdet catalogue, Adliye 4733 (original).

2 See below, pp. 232, 267, 272 (n. 7), 275.

3 For a list of military offences see Hezarfenn, MS. Paris, f. 112b.

+ See, for instance, Bursa Sicilli, A 32, f. 68b. 5 See above, p. 211.

6 e.g. Postel, 126; Guer, ii. 430. See also Cantacasin, 214 et sqq.

7 Tournefort, ii. 32, 44.

8 Fetvd of Ibn Kemil in Belediye Libr., MS. M. Cevdet O 44, f. 148a.

9 Published in Ahmed Lutfi, 65—9 (copied from Feridin, ii. 225-6).
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(nor be punished by) the provincial authorities, but be tried by
the kadi-“askers in the Imperial Divan.

Dervishes, too, were, according to a European source,! not
subject to ordinary justice; but this assertion requires further
proof. The same applies to the claim? that descendants of the
Prophet (serif, seyyid) were tried not by the cadis but in Istanbul
by their chief, the nakib il-esraf, and in the provinces by his
deputies.

For violations of the kamin-i ihtisdb* (and for other crimes)
artisans were often punished by the heads of their guild, the
kethuda or the yigitbag, often acting on the advice of the ihtiyarlar
or, in later periods, the guild council (lonca hey’eti). The penalties
awarded were the bastinado, fines, temporary imprisonment,
exposition to public scorn, penal servitude on the galleys or else-
where, the closing of the workshop, expulsion from the guild, and
prohibition from following the trade. In more serious cases they
were apparently to bring the offender to trial before the cadi.
Their criminal jurisdiction was, however, much restricted, at
least in later periods.? (This whole matter requires further investi-
gation.)

In Istanbul the Architect-in-Chief (mi‘mar bagi) is said to have
had the authority to punish master builders who did not observe
the building regulations, even if their customers did not complain.4

The Ottoman courts of law tried all subjects of the Sultan,
including the non-Muslims, and Christian and Jewish religious
dignitaries had only very limited jurisdiction in penal matters
involving members of their communities. Thus the Greek Ortho-
dox patriarchs and metropolitans were authorized to arrest
violators of their religious law and to inflict on them certain
penalties (exclusion from church services, refusal of religious
burial, excommunication). They could also order the shearing of

I Tournefort, ii. 31-2.

2 Businello, i. 79-80; Uzuncargili, flmiye, 167 (‘in cases of offences against
the kdniin and the customs’). Cf. Rycaut, book II, chap. vi. For the status of
the sharifs in the time of the ‘Abbasid caliphate see Mawardi, 166 et sqq.

* [See below, pp. 229 et sqq.]

3 Ulugay, Ziraat, 102, 111, 113, 115, 118, 120-1, 174~5; Fr. Taeschner, ‘Das
Zunftwesen in der Tiirkei’, in Leipziger Vierteljahrsschrift fiir Siidosteuropa, v
(1941), 184; Nuri, 567, 578, 613, 638—40; Mantran, Istanbul, 383—4.

4 Guer, ii. 186. Evliya Celebi (i. 121) too counts the mi‘mdrbag: among the
‘police authorities’ (hdkim) of Istanbul; cf. Mantran, Istanbul, 128, 165.
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the hair of clerics who refused to pay State or church taxes. In
such cases the Muslim authorities were not allowed to intervene
and collect fines.! Similarly, the rabbis (k@ham) could ask the Otto-
man authorities to inflict chastisement on Jews who violated their
religious law.2

Certain cases involving non-Muslim subjects were not to be
heard in the ordinary law-courts but had to be brought before the
Imperial Divan (or another divan of the Grand Vizier) in the
capital. This privilege was, for instance, given to the Jews with
regard to false accusations frequently made against them, such as
ritual murder,3 vituperation of the Muslim religion, apostasy after
embracing Islam, etc.# The same applied to certain lawsuits con-
cerning the Christian communities.5

Foreign non-Muslim residents in the Ottoman Empire (miiste’-
min) too were granted certain privileges in regard to criminal
justice.® According to the Capitulation of 1535 (15367) with
France, which served as the model for similar treaties with other
European states, all cases, both civil and criminal, between French
subjects were to be tried by the French ambassador or consul in
conformity with their laws; no cadi or other Ottoman official was
allowed to interfere, even if requested by the parties to do so. The
subagis and other officials of the Sultan were, however, to help in
carrying out the sentences passed.”

If a Frenchman committed a crime against an Ottoman subject,
action could not be brought before an ordinary judge but only

! See berats of appointment of metropolitans in Scheel, 39, 41—2, 45, 48; and
of a patriarch in Ubicini, ii. 435-43, following d’Ohsson, iii. 48-55.

2 Moritz Levy, Die Sephardim in Bosnien, Sarajevo, 1911, pp. 66—7.

3 See U. Heyd, ‘Ritual murder accusations in 15th and 16th century Turkey’
(in Hebrew with English summary), in Sefunot, v (1961), 137—49.

4 Firmans of Safer 921/r515, Za ’l-Hicce 927/1521, and Safer 946/1539,
copied in Bursa Sicilli, A 42, f. 56a and A 44, f. 4b. They renew firmans given
earlier to the Jews of Istanbul and Edirne. Another firman (of 951/1544-5) is
referred to in a fetvd of Ebu ’s-Su‘ad (Horster, 36 (77)).

5 See Scheel, 38, vir; 43, XX1V; 45, X.

¢ On penalties for non-Muslim foreigners according to Islamic law and
treaties with Christian states in the twelfth and thirteenth centuries, see Heffen-
ing 65—70, 125. For trials of foreign residents in the Rim Seljuk state see Turan,
Vesikalar, 116, 131—2.

7 Noradounghian, i. 84. The main part of these regulations was confirmed in
the Capitulations with France of 1604 (art. 24) and 1673 (art. 16) (Noradoun-
ghian, i. 98, 139).
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before the divan® presided over by the Grand Vizier or his deputy,
in which the testimony of a foreign resident was accepted.?
According to later Capitulations,® no criminal trial of a foreign
national or protected person was to be held unless his ambassador
or consul or their representat1ve was present.

Another article in some Capitulations* forbids the arrest or
molestation of a foreign resident because a compatriot of his is
charged with an offence and has fled, unless he is the latter’s
bondsman.5 The later Capitulations® also placed certain restric-
tions on the ‘gens de justice’ and other officers with regard to
forcible entry into the homes of foreign residents.

Foreign embassies had their own prisons. In many cases offenders
were punished, even executed, in the embassy or were sent for
punishment to their home country.”

7. The Grand Vizier’s divins

The highest courts of law in the Ottoman Empire were the
divans of the Grand Vizier. As ‘representative plenipotentiary’
(vekil-i mutlak) of the Sultan, his numerous duties included ‘the
infliction of the fixed penalties of the shari‘a (hudid), the lex
talionis (kusas), imprisonment, banishment, and the various forms
of discretionary punishment (i.e. strokes) (ta‘zir) and capital or
severe corporal punishment (siyaset), the hearing of cases, the
implementation of the laws of the shari*a and the removal of wrongs
(mazalim) . . ., in short, . . . the hearing of all shari‘a and ‘drf cases
and the execution [of the sentences given] in them’.?

1 This is what is meant by the term ‘Excelse-Porte’.

2 Noradounghjan, i. 84. [pencil note expanded:] Rycaut, however, had little
confidence in this protection: . . . I doubt, were any matter in question Crinu
nal, . . . the Capitulations would be forced to vield to the Mahometan Law .
(book I chap. ii).

3 Capltulatwns with England of 1675 (see J. L. Farley, Turkey, London,

- 1866, pp. 291—316), art. 42, and with France of 1740, art. 65 (Noradounghian,
i. 294; see also the note by Bianchi at p. 305).

4 e.g. the Capitulations with England of 1675 (Turkish text: Bodleian Libr.,
Oxford, MS. Or. 256), art. 11, and with the Netherlands of 1680, art. 30 (2)
(Noradounghian, i. 149, 176).

s 'This rule is important in view of OCC, § 121.

6 e.g. the Capitulation with France of 1740, art. 70 (Noradounghian, i. 295).

7 White, i. 147-59 (for the first part of the nineteenth century).

8 MTM,i. 498. See also ibid., 508. For the judicial functions of the wazir in the
classical Islamic state cf. Mawardi, 39.
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The Grand Vizier carried out these functions, which were those
of a mazalim judge, in his different divans.* Until the second part
of the seventeenth century the most important of these was the
Imperial Divan (divan-i hiimayin), which until then used to meet
four times a week (on Saturdays, Sundays, Mondays, and Tues-
days) under his chairmanship in the Sultan’s Palace. Apart from
its functions as the Ottoman ‘cabinet’, dealing with political,
military, financial, and administrative affairs, the Imperial Divan
served as the supreme tribunal. Here the Grand Vizier gave sen-
tence in all kinds of lawsuits and trials in accordance with the
shari‘a and the Raniin, or asked the Kadi-‘asker of Riméli and,
if the cases presented were too numerous, the Kadi-‘asker of
Anadolu, both of whom were permanent members of the Divan,
to do so.!

In addition, the Grand Vizier presided over divans held in his
own mansion to deal, among other matters, with lawsuits and
trials in a similar way. On Fridays he was joined only by the two
kadi-‘askers and on Wednesdays by the cadis of Istanbul, Galata,
Eyiib (havdss-i Kostantiniye), and Uskiidar. Several times a week
he also held such divans in the afternoon (itkindi divanz) or the
early forenoon (duha divani).> When travelling, he held divans at
halting-places.3

In the Grand Vizier’s absence from the capital his judicial
functions too were taken over by his deputy (ka’im-makam). In
the latter’s divans the cadi of Istanbul replaced the kadi-‘askers,
who would be accompanying the Grand Vizier.4

* [pencil note:] Hence the statement by B. Lewis: ‘The administrative,
commercial, military, and equity courts which had existed under the Caliphate
disappeared [in the Ottoman state]’ (Emergence, 107) needs to be modified.

I MTM, i. 508, 540. [pencil notes expanded:] The Seyhiilislam (or other
miifti) was not a member. The Ottoman Imperial Divan in this respect differed
from comparable divans in other Muslim states, e.g. the Mamlik ddr al-‘adl,
where four miiftis were present (T'yan, Histoire, 224), and the Mogul Emperor’s
diwdn-i mazalim (see Ibn Hasan, The Central Structure of the Mughal Empire,
New Delhi, 1936, pp. 318, 342). For the ruler’s tribunal in fourteenth-century
Tunis, where the chief jurists—cadis and miiftis—sat together, see R. Brun-
schvig, La Berbérie orientale sous les Hafsides, Paris, 1940~7, ii. 141-3.

2 MTM, i. 499-503, 540; Deshayes, 210. For a different order in the eigh-
teenth century see Cantemir, 352, n. 5. According to Hiltebrandt (p. 123), an
eyewitness, in the seventeenth century the cadis of Istanbul, Galata, and ‘Asia’
(Uskiidar?) sat in judgment without the Grand Vizier being present. Cf. also
Olivier, i. 161.

3 Celalzade, Tabakat, f. 84a.

+ MTM, . 523—4.

8253126 R
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A European observer in the late eighteenth century® claimed
that the Grand Vizier himself administered justice only in ‘police
matters’ (probably meaning ‘drf cases) or in cases where the plain-
tiffs and defendants were government officials.>2 Otherwise the
sentences were given by the cadis and executed by order of the
Grand Vizier, just as in the provinces they were carried out by
order of the governors. This seems to be confirmed by legal docu-
ments of that century, in which such a divin is called ‘shari‘a
court (meclis-i ger) held in the Grand Vizier’s divan’ or ‘held
(on Friday) in the Grand Vizier’s presence in the (i.e. his) ‘arz
odast’3

Such a division of labour between the Grand Vizier and the
cadis would conform to the principles of the old mazalim juris-
diction, in that the various divans headed by the Grand Vizier
were not only courts of appeal* or tribunals for special or major
cases. Every subject of the Sultan, Muslim or non-Muslim, rich or
poor, could bring his case, however trivial, before them.s

It seems that in these divans the plaintiff often did not plead
his case orally but submitted it in the form of a petition (‘arz-i
hal), which was read out by a zegkereci.® (In this respect too the
Ottoman divans followed the practice of earlier magalim courts.)?
In many criminal cases the sentence given in a divan, as well as one
given by the Grand Vizier or the Sultan personally, was based on
the facts submitted in a note (tezgkere) of a high official in the
capital (the Re’is Efendi, the Subas1 of Istanbul, etc.), in a report
(‘arz) of a provincial governor, in a notification (z'/am) or certi-
ficate (hiiccet) of a cadi, or in an extract from a law-court register
(stiret-i sicill).8

1 QOlivier, i. 179.

2 Cf. Na‘ima3, ii. 425 (v. 351-2).

3 See the sakk works of Misazade (ff. 140a, 143b) and Debbagzade (p. 173),
as well as Ragip Paga Libr., MS. 3742, fI. 22a, 121a (cases brought before the

. divan). See also Ahmed Lutfi, Ta’rif, iv. 168.

4 For their function as courts of appeal see below, pp. 257-8.

5 Schweigger (1578-81), 172; Deshayes (1621), 210; Du Loir (1639~41), 79;
Olivier (1796), i. 160-1.

6 MTM, i. 502, 508; Hiltebrandt, 124 (who mentions that the Supplica-
tiones were written on small sheets by ‘Advocaten’, i.e. scribes, sitting in the
street near the Divan); Cantemir, 352, n. 5; 446; Chishull, 66—7.

7 See, for the Fatimid period, W. Bjorkman, Beitrdge zur Geschichte der
Staatskanzlei im islamischen Agypten, Hamburg, 1928, p. 28.

8 See, for instance, the registers (cited below, p. 305) of criminals sentenced
to servitude on the galleys.
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8. The Sultan

Formally and theoretically, the supreme judicial authority resided
in the Sultan, who, according to a hadith,’ is ‘God’s shadow on
earth, in whom every wronged person takes refuge’ (ya’wi ilayhi
kull mazliim).? In the early periods of Ottoman history the sultans
held magalim courts: an Egyptian visitor at the end of the four-
teenth century observed that people could bring their complaints
before Sultan Bayezid I, who dealt with them personally on the
spot.3 In the fifteenth century, however, the sultans ceased to
take part in the meetings of the Imperial Divan and no longer
administered justice personally. Most of the firmans concerning
criminal codes, too, though issued in the Sultan’s name, were in
fact written by order of the Grand Vizier, his deputy (ka’im-
makam), or another high official.

The Ottoman sultans considered themselves ‘guardians of God’s
country against oppression and tyranny . . . and dispensers of
justice’.+ As Allah’s viceregent in this world, the Sultan was re-
garded not as a tyrannical autocrat but as a remote supreme power
which punished the executive organs of his government for their
oppressive acts against the people. Not only had the common
people been placed by God in his (and their) safe-keeping (re‘aya
ve beraya selatin ve iimeraya vedi‘at-i ilahiye oldugundan gayri);
the people were the economic foundation of the State, and would
perish if deprived of justice (. . . wa-la ra‘tya illa bi’l-"adl).5

This traditional image of the ruler as the redressor of wrongs
was maintained, and every subject, Muslim and non-Muslim,
could submit a petition to the Sultan. The most picturesque and
dramatic form of such submission was to present a petition when
the Sultan set out for the Friday prayer in one of the Imperial
mosques or for a hunting expedition. It then happened, as an

1 See EI', art. ‘Sultan’ (Kramers) and references there given.

2 A phrase found in many Ottoman decrees. See, for instance, the preamble
to the Kaniinndme for Egypt (Aya Sofya Libr., MS. 4871, f. 119b) and a six-~
teenth-century berdt in Siileymaniye Libr., MS. Hekimoglu Ali Paga 558, f. 72a.

3 Ibn Hajar al-‘Askalini, Inbd’ al-Ghumr bi-Abna’ al-‘Umr, quoted by
Sevkiye Inalcik in AUDTCFD, vi (1948), 195.

4 Preamble to the Kdaninname for Midilli of 1121/1709-10 (Barkan, 332).

3 A much-used Islamic formula. See, for instance, Katib Celebi, Dustir
al-‘amal, Istanbul, 1280, p. 124.
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‘addletname put it,’ that the Sultan’s wrath was roused as ‘the
smoke of the sighs of those pleading for justice reached heaven’
(dadhrahlariii diid-i Gh eflake peyveste olmagin). This Persian ex-
pression seems not to be a mere metaphor. According to European
sources,? at the time of such processions petitioners, standing in
a line, held pieces of burning or smoking mat over their heads
to draw attention to their miserable plight. The Sultan’s followers
collected the petitions, which might or might not be brought to
his personal attention. It was even said that a party in a lawsuit
or trial who considered himself wronged would warn the judge
with the words hagsir yakarum, ‘I will light a straw-mat’, i.e. would
threaten to appeal to the Sultan.

9. Teftis

Often when lawlessness, such as murder, robbery, and offences
against public morals, increased in a certain region the local
authorities proved unable or unwilling to cope with it. Already in
the beginning of Siileyman the Magnificent’s reign sancakbegis
and subagis were even known to abet and assist such criminals and,
if the latter were caught, to set them free after obtaining money
from them.3 In such cases the Central Government used to appoint
and send out a beglerbegi or sancakbegi (or a former holder of such
office) and a cadi—usually one who at that time was out of office
(mazil)—as investigators (miifettis), and, often, also a gavug of the
Palace as special commissioner (miibdgir).* They were charged with
the investigation (zeftis), i.e. the arrest, trial, and punishment, of
the criminals, and the local cadis were instructed to lend them every
assistance. The commission’s task was not only to deal with com-

1 ‘Adaletname of 1595, in Képriilii Libr., MS. II, 360, f. gob. In the text
published in Ulugay, XVII. asirda, 166 [emended in Belgeler, iif3—4 (1965),
105] the relevant passage is corrupted.

2 De Peyssonnel, 45+6; Eton, 37-8. Cf. also Thornton, 144-6.

3 For this point, and for those following, see MS. Ed, ff. 66b—67a (firman of
Rebi*1935/1528); MS. Fj, ff. 82b-83a (appointment of miibdsir) ; British Museum,
MS. Or. 9503, fI. 52a—542 (firmans of Za ’1-Hicce 956 or 958/1550 or 1551);
ibid., ff. 57b—59a (firman of Cumidi I 957/1550); Mithimme Defteri, vol. 3, no.
196; vol. 12, no. 944; Bagbakanlik Arsivi, K4mil Kepeci catalogue, 677; Uzun-
carsily, flmiye, 127-8 (firman of late 978/1571); Feridun, ii. 223—4 (firman pro-
bably of ¢. 1011/1602; for the Feyzu’llah Efendi there mentioned see ‘Ata’i, 540).

4 Sometimes the executive officers (governors, cavuges, Janissary officers, etc.)
and not a cadi, are called ‘investigators’ (see Ulugay, XVII. asirda, 412, n. 791;

etc.). For an investigation in Istanbul, only a former cadi and a kapucibag: of the
Palace were appointed (Feridan, loc. cit. in preceding note).
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plaints or accusations brought against specific persons and to
punish those whose offences were proved (including people pre-
viously convicted by a cadi but, for some reason, not punished).t
They also had to discover actual or potential criminals by rounding
up and investigating all those who, according to the registers of
the local law-courts or the information given by the local imams,
mii’ezzins, etc., had a criminal past (¢6hmet-1 sabika). If they found
any one of them to be still actively engaged in mischief (yaramazhk
tizre)—a very elastic definition—they were to send him, together
with other trouble-makers arrested, in chains to Istanbul to serve
in the galleys.* With each batch of criminals a register (defter) of
their names and copies of their criminal records (siret-: sicill) had
to be forwarded. Care was to be taken that those sent to the galleys
were not old men or invalids but strong and fit. During an investi-
gation in Istanbul, criminal elements were to supply bondsmen
or to be imprisoned, their cases were to be submitted, and the
suspects were to be punished according to the Sultan’s order.

An interesting fetva of Ebu ’s-Su‘ld? seems to refer to such
investigations (feftis) ordered by Imperial firman, in which the
cadi asks the neighbours of the accused about his conduct. The
Seyhiilislam rejects a general statement made by them that he is
a ‘good-for-nothing’ (yaramaz) as not being a legal (ser?) testi-
mony, i.e. a testimony sufficiently precise to be acceptable.

Similar investigations were ordered when the population of a
certain region complained of continuous oppression by the local
authorities (governors, subags, cadis, fief-holders, etc.).3

10. Ihtisdb: the supervision of markets and of public morals

A separate penal jurisdiction existed for market delicts and offences
against public morals. Since early Islamic times such transgres-
sions had been dealt with by the muhtasih, who in the Ottoman
Empire was called muhtesib, ihtisab agast, or ihtisab emini. His

T An interesting example is 2 man who had been recorded in the sicill as
having admitted intentionally killing his father; in the course of the ‘investiga-
tion’ he again confessed his crime, and since ‘the time had passed’, i.e. the
statute of limitation of 15 years for a capital punishment, he was sentenced to
penal servitude on the galleys (K4mil Kepeci catalogue, 677, f. 45a).

* [For penal servitude in the galleys see below, pp. 304—7.]

2 Selle, 38 (85), § 8.

3 Uzungargih, flmiye, 128—9 (with firman of early 976/1568. [See also above,
pPp. 211-12.] oo
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authority was based on the Kur’anic prescription of al-amr bi’l-
ma‘rif wa’l-naky ‘an al-munkar, ‘enjoining good and forbidding
evil actions’. The ihtisab or hisba regulations were therefore an
integral part of the religious law of Islam.?

Separate thtisab kaninnames of different types were issued for
the three capitals of the Ottoman Empire, Istanbul, Bursa, and
Edirne, the last two at least being compiled in mid Za ’l-Hicce
9o7/June 1502. Their text as found in two manuscripts? has been
published by Barkan,? as has a French translation of the first-
mentioned by Mantran.+

Other kaninnames in this field were also originally separate
codes. One of them is known to have been compiled in the begin-
ning of Zi ’l-Ka‘de 927/October 1521.5 Later they were incor-
porated in the Criminal Code of Sultan Siileymin the Magnificent
(L-U MSS.), to form two chapters (mostly at or near its end)
under the headings Ihtisab (or Kanin-i Mubhtesiban) and Ehl-i
sanayi’ ve cerayim-i isan, ‘The tradesmen and their offences’.6

Some of the statutes in these kaniins are also found, with certain
changes, in the general criminal code. Examples are the regulations
concerning lepers, false testimony and the forgery of documents,
neglect of the ritual prayers, failure to observe the fast of Ramazan,
and usury.” The penalty for selling at a price higher than that
officially fixed is prescribed also in several provincial and other
kaninnames.®

I On the hisba see Mawardi, 404-32 (Fr. trans. by Behrnauer, in ¥4, 1860,
ii. 145-90; summarized and discussed by Amedroz, in ¥RAS, 1916, 77-101,
287-314); Ibn al-Ukhuwwa, ed. Levy; Ibn Khaldin, i. 405—7; Ibn Taymiya,
Hisba (cited above, p. 208, n. 2); Niri, 309-26; Labib, 179-83; Tyan, Histoire,
617-50; Levy, Social Structure, 334-8; EI?, art. ‘Hisba’ (Cahen-Talbi; Mantran;
Lambton; Ansari).

2 Topkapi Saray1 Libr., MSS. Revan 1935 and 1936. Other copies are found
in MS. Ba, ff. 6ob—102a and MS. Fv, ff. 211a-256a.

3 Tarih Vesikalan, no. 5 (Feb. 1942), pp. 329-40; no. 7 (June 1942), pp. 15—
40; no. g (Oct. 1942), pp. 168—77.

4 Les Cabhiers de Tuniste, iv, no. 14 (1956), pp. 21341

5 MS. Ka, ff. 28b—34a. See also MS. Kc, ff. 50b—66b.

6 One version of these chapters as found in a late-17th-century manuscript
has been published in Ahmed Lutfi, 82—9, and copied from there in Niri, 404-8.
Another, ampler version is given in Niiri, 409-18. A French translation, not
free of mistakes, is found in Mantran, Istanbul, 330—47, where these texts are
erroneously entitled ‘Reéglement de Mehmed IV (1091 = 1680)’. See also MS.
Va, fI. 115a—122b; MS. Vb, ff. 85b—goa; Ulugay, Ziraat, 23-5.

7 OCC, §§ 95, 98, 101, 102, 103 respectively.

® Barkan, 43, § 5; 134, § 21; 179, § 27; 400, § 23; MTM, i (1331), 505; see
also Djikiya, 4, and Tuncer, Toprak Hukuku, 276, 348. At the end of Muharrem
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The ihtisab kanins prescribe penalties for a wide range of
‘offences against the public interest, mainly market delicts. The
most important ones are selling at a price higher than the official
maximum market price (narh)' as fixed by the local cadi and
muhtesib, who normally were to allow a profit of 10—20 per cent,
but in some cases (e.g. for books, i.e. manuscripts) of up to 40 (and
even 50) per cent; profiteering; using false or unstamped weights
and measures; and producing or selling adulterated, spoiled, or
otherwise inferior wares. Also punishable are, for instance, tailors
who do not deliver garments by the promised date, builders and
carpenters who (in the sixteenth century) demand more than their
fixed wages of 8-10 akge a day with food, slave-dealers who before
delivering a male or female slave to the purchaser take away his or
her clothes, and public bath attendants who do not use separate
razors, towels, etc. for Muslims and infidels. A significant sign
of consideration for animals? is the penalty prescribed for letting
horses, mules, and donkeys work without horseshoes and over-
loading them, ‘since they are dumb animals’ (dilsiiz canaver).3 . . .

Like the other secular authorities administering criminal jus-
tice, the muhtesib was chiefly, though not exclusively, concerned
with public law and order, i.e. with offences that violate a right
of God.+

In Istanbul, the Grand Vizier himself, accompanied by the cadi
of the capital, the Aga of the Janissaries, the mubhtesib, various
other officials and many soldiers (or by the Aga or the cadi alone),
used regularly to tour and inspect the markets (kol dolagmak or

1242, i.e. a few weeks after the destruction of the Janissaries in Zu ’1-Ka'de
1241/June 1826, a new Ihtisab agaligs nigdmnamesi was enacted (text in TOEM,
no. 9, pp. 572-84, and no 10, pp. 6408, and in Nuri, 338-54).

! The usual definition of this offence is [narhdan] eksik satmak, i.e. to sell (for
a given sum) less than the officially fixed quantity of a commodity; Mantran’s
rendering (Istanbul, 330, §§ 4-5, etc.) is to be corrected. On narh see MTM, i.
505; Niiri, 393 et sqq., 419 et sqq. [pencil note:] On the problem of the legality,
according to the shari‘a, of laying down fixed prices (tas‘ir) see Ibn Kayyim
al-Jawziya, Turuk, 285.

2 Which drew the attention of European observers (see, for example, Busbecq,
105 et sqq., 114 et sqq.). The prevention of cruelty to certain animals was a
traditional duty of the muhtesibs in Islam (see, for instance, Mawardi, 429).

3 Not, as Mantran (Les Cahiers de Tunisie, iv, no. 14, p. 239) translates the
passage in Tarih Vestkalar:, no. 5, p. 339: ‘car c’est une monstruosité inquali-
fiable’.

4 For that reason the muhtesib did not deal with crop damage by animals,
since they are not capable of masiyet (Nuri, 325).



232 THE COURTS

gezmek). Common people who had violated the market regulations
were given the bastinado on the spot or received siydset punish-
ment (including execution) without delay. Berat-holders were
brought to the Grand Vizier’s mansion and strokes were adminis-
tered to them there. Soldiers and other recipients of an income
from the government (dirlik) were handed over to their officers for
punishment. The last-mentioned category became increasingly
important in the seventeenth and eighteenth centuries, when more
and more Janissaries were artisans or shopkeepers.

 Generally, however, market delicts and offences against public
morals (neglect of public prayer and the Ramazan fast, drinking of
wine, etc.) were dealt w1th by the mubhtesib, an official appointed
for every town, often by Imperial berat.? In the period under
review the muhtesib farmed the revenue of his office, paying a
bedel-i mukata‘a or bedel-i iltizam. Sometimes his berat entrusted
to him also the duty of ihzar, i.e. of presenting accused persons
before the cadi.3 In carrying out his duties, the muhtesib acted
under the orders of the local cadi. Though he too held a ‘religious
office’ (wazifa diniya),* he was usually not, unlike many muhtesibs
in earlier periods, a member of the ‘wlemad class.5 The mubhtesib
generally dealt with relatively minor offences, which were not
worthy of the cadi’s attention.

In essence the office of the muhtesib was an administrative one,
although it included certain judicial functions. In many cases the
mubhtesibs (like the subagis or their subordinates) brought people
before the cadi, charging them with violation of the market regu-
lations.6 If convicted, the culprits were often given the bastinado
by order of the cadi and then handed over to the muhtesib’s man,
who was ‘to carry out what is required by the ‘érf’ or ‘to collect
his fine according to the kanan’.?

* MTM, i. 503~5, 510; Evliya Celebi, i. 120; iii. 258; Hiltebrandt, 148.
2 For texts of such berdts see, for instance, MS. Eb, ff. 135b-136a and MS.
"Ed, f. 95a-b. '

3 See below, pp. 236-8. In 927/1521 the thtisdb and thZar of Mudanya near
Bursa, for example, was farmed out for 1,250 akge a year (Bursa Sicilli, A 15,
f 17b). See also Fekete, Rechnungsbiicher, 444 et sqq. and Index II1, s.v. ih2driye.

4 Ibn Khaldin, i. 405-6.

5 Nari, 311, 327-9. In 993/1585, for example, the muhtesib of Bursa was a
gavug of the Palace (Daglioglu, no. 190).

6 See, for instance, Bursa Sicilli, A 44, ff. sb-26a, where many hundreds of
such cases are recorded.

7 e.g. Bursa Sicilli, A 25, ff. 64a, 6ob; Ahmed Lutfi, 82, 89.
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Frequently, however, the muhtesib dealt with such offenders on
his own, i.e. without a trial before the cadi. He was authorized to
sentence only criminals who admitted their guilt, who were
caught flagrante delicto, or whose offence was otherwise notorious
or patent or established by the muhtesib himself while performing
his duties. Prying or the ferreting out (tecessiis) of misdeeds* was
outside his competence. He could not hear legal evidence (beyyine)
or administer clearing oaths. Technically, he was not even autho-
rized to give judicial decisions (Aikm). On the other hand, he was
not bound by the rigid rules of evidence of the shari‘a. Unlike the
cadi, he could institute proceedings without action being brought
against the offender by an injured party, and could sentence an
accused person on the strength of indirect or circumstantial
evidence.’ He also punished people for a wide range of transgres-
sions (miinkerat), such as the drinking of wine by a minor or forni-
cation by a madman, which were not regarded as punishable
offences (ma‘siyer) by the religious law.2

In some respects indeed, the mubhtesib’s function bore a closer
resemblance to the magalim jurisdiction than to that of the cadi,
his superior. While the latter, according to Mawardi’s well-known
definition,3 renders justice ‘in moderation and with dignified
gravity’, the muhtesib acts as agent of the awesome power of the
sovereign’s authority, and his main object is to intimidate, to
repress, and to deter evil-doers. He too is concerned, first and
foremost, with the maintenance of law and order and the protec-
tion of the interests of the public.

If the mubtesib fails to check violations of the price and other
market regulations or secretly comes to an ‘arrangement’ with
the tradesmen, he is to be punished and dismissed by the cadi. (If
he holds his office by Imperial berat, however, the cadi can only
submit the case to the Sultan.)+ Nevertheless, the muhtesibs and
their men sometimes collected a fixed tax (kesim) instead of the

* [pencil notes expanded:] See Kur’dn, 49. 12. Cf. Ghazin’s decree against
drunkenness (Rashid al-Din, 325-6), which forbids pursuing inquiries into pri-
vate houses. All the same, the Ottoman police authorities employed spies (see,
e.g., Mantran, Istanbul, 160-1) and it was not unknown for the Sultan to tour the
streets in disguise in order to detect wrongdoers (e.g. Murdd IV; see Evliya
Celebi, trans. Hammer, i. 121, a passage omitted in the Turkish edition, i. 228).

! Ibn Kayyim al-Jawziya, Turuk, 276, 311; Nuri, 309.

2 Nurl, 309, 323, 325.

3 Mawardi, 407.
+ MS. Ob, £f. 6gb; MS. Ph, p. zo.
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fines due to them.! Every shopkeeper had to pay them half an
akge, one, two, or even five to ten akge a day, as a kind of consoli-
dated fine for the violations of the market regulations which they
were held to be regularly committing. In return, the muhtesib
shut his eyes, and refrained from prosecuting tradesmen who
produced or sold faulty goods or who overcharged their customers.
When an official investigation was held at Bursa in the early six-
teenth century and the muhtesib was asked how he could condone
such lawlessness, he finally admitted the facts, after at first denying
any knowledge of such practices, but tried to excuse himself by
saying, “When I came I found this so’ and ‘From where [other-
wise] am I supposed to pay the money due to the State?’2 The
shopkeepers often welcomed such an arrangement, which was
advantageous to them also, but the government strictly prohibited
it as being contrary to the kanin.3

This is a telling example of how rampant corruption was in two
major cities of the Empire in the early sixteenth century, and how
even in this golden age of Ottoman power officials could not be
trusted to implement the kanin.

It is noteworthy that members of a certain trade often engaged
themselves in the cadi’s court to produce their goods in accordance
with fixed standards or to sell them at the official price, and
declared that they agreed to certain fines or whatever other
punishment would be inflicted for any transgression.# Similarly,
non-Muslims who promised to close their wine-shops declared in
court that they agreed in advance to suffer severe punishment if
they established taverns and sold wine again.5

The efficiency of the Ottoman market police impressed foreign
observers. In the seventeenth century Thévenot related that
even a child could be sent to the market, since nobody would dare
to cheat him.

! Cf. the resm~i destbani (below, p. 280).

2 Probably referring to the fixed sum he owed for farming the office and the
revenues accruing to it. The same system of the mubhtesib’s buying his office was
customary in Mamliak Egypt (Labib, 412). [By an oversight, Heyd has omitted
to give the reference for this incident, presumably recorded in the Bursa Sicilli.}

3 Tarih Vesikalar, no. 7, pp. 16-19, 23, 30, 36 (for Bursa); Barkan, 43, § 5
(incomplete version in TOEM, 1329, suppl., 66) (for Konya.)

+ See MS. Ed, f. x18b; Nuri, 430, 4423, 609.

5 Trabzon Sicilli, 4218135, f. 67b (Rebi* II 965/1558).

6 Thévenot, 126—7.
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TRIAL

1. Arrest

AccoRDING to the Ottoman kaniin, the arrest of a criminal is in
many cases (especially those violating private rights) the responsi-
bility not of the ‘police’ authorities but of certain private individuals.

In cases of murder, robbery, theft, assault, or arson, the people
living in the vicinity of the place where the crime was committed
are obliged to find the offender? and produce him.z If something
is stolen at night by someone’s guest, it is up to the master of the
house to find the thief;3 if the theft occurred in a caravanserai, this
duty is incumbent on the people staying there or living in the
surrounding quarter.4 If the people mentioned do not find the
criminal, they have to pay the blood-money, compensation, etc.

A more general statutes prescribes that if a person who has com-
mitted a crime absconds, his ‘connections’ (ta‘allukat) are to find
and produce him. Who they are is defined in another regulation,®
according to which the accused’s son is obliged to find him and
hand him over to those who seek him; if he has no son, this duty is
to be discharged by his brother, other relatives, companions, neigh-
bours, the master of the house in which he stayed or his bondsmen
(kefil). A later correction of this regulation,” however, excuses the
companions and neighbours from this obligation and imposes it
only on his bondsmen or, if there are none, on his relatives. In the
case of robbery, a firman8 lays this duty also upon the receivers of
the stolen goods (yatak ve turaklar). If the thief is a slave, his
master has to find him.? A jailer who lets a prisoner escape has to

t OCC, §§ 44, 76, 77, 78, 8o, 86 (in Ja), g2.

2 Ibid., § 77, n. 9; cf. also Horster, 60 (97). 3 OCC, § 79.

4 Ibid., §§ 83, 86. 5 Ibid., § 106. 6 Ibid., § 121.

7 Marginal note to § 121 in Lb, Rb, Rc. The same manuscripts have another
correction (to § 107), which recognizes only the rules of the shari‘a (and not
those of the kdniin) with regard to a person’s obligation to find a criminal.

8 Firman of Rebi' I 935/1528 in MS. Ed, f. 67a; see also Bursa Sicilli, A 4,
f. 20a.

9 Bursa Sicilli, A 34, f. 178a.
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recapture him; otherwise he is to suffer the penalty which was to
be inflicted on the prisoner.!

A foreign non-Muslim resident must, according to the Capitula-
tions,? not be arrested or molested if one of his compatriots
commits an offence and then absconds, unless he is the criminal’s
bondsman.

Criminals often fled to Imperial domains and other ‘free’ land,3
such as certain fiefs, waqf, and privately owned land, since they
hoped that the governor of the place where they had committed the
crime could not reach them there. According to the Ottoman
Criminal Code+ and innumerable firmans,5 however, the fief-
holders, administrators, or owners of such ‘free’ lands are obliged
to arrest and hand over the fugitives to the governor’s men, who
are to bring them to trial before the cadi of their district.

If a criminal flees to another sancak, an official (muhzir, yasakg,
‘ases) is to be sent there to bring him back.® The authorities, i.e.
the governor or the cadi, of the place where the crime was com-
mitted used to give this official a letter in which they requested
their colleagues in that district to arrest the criminal and hand him
over to their man.? If their colleagues did not comply, the matter
was to be submitted to the Sultan,® who then sent a firman to the
recalcitrant authorities ordering them to surrender the criminal
without delay.?

The arrest of fugitives from justice was sometimes obstructed
by the special privileges of certain powerful guilds. The saddlers
or leather-workers (serrdac) of Istanbul, for instance, claimed to
possess a firman of Sultan Mehemmed II, reconfirmed by later
sultans, which prohibited police officers, such as subagis, from
entering their workships or bazaar. Similar privileges had been
given to the traders in the Misr Carsus:, the bedestan, and other
markets of Istanbul. In the seventeenth century Evliya Celebi

! Miihimme Defteri, vol. 7, no. 261. * See p. 224.

3 See below, pp. 29o0-1. + OCC, §117.

5 e.g., in the sixteenth century, Miihimme Defteri, vol. 23, nos. 140 and 250;
vol. 58, no. 412; vol. 62, no. 8o; vol. 64, no. 198; vol. 67, no. s8.

6 OCC, § 118.

7 Mithimme Defteri, vol. 12, no. 441. For the text of such letters see Bursa
Sicilli, A 51, f. 187a (letter from Ebu ’s-Su‘ad Efendi, later Seyhiilislam, who at
that time was cadi of Bursa) and ibid., f. 63b.

8 See Miihimme Defteri, vol. 58, no. 372.
9 For such a firman, see Bursa Sicilli, A 51, f. 63b.
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recounts that the tanners (debbdg) at Istanbul and Edirne never
hand over to the authorities any murderer, thief, or robber who has
fled into their workshops. However, he adds, the criminal cannot
escape from them either; they make him do the dirtiest work, until
he repents, is accepted by them, and eventually becomes an expert
artisan.” The guilds lost their privilege only by a decree issued in
Mubharrem 1242/August—September 1826, i.e. two or three months
after the dissolution of the Janissaries, many or most of whom
had been artisans and traders in the bazaar.

Other places of refuge where criminals found at least a tem-
porary sanctuary from prosecution were, it is claimed, certain
dervish monasteries,? the sacred cauldron of the Janissaries,’ and
the stirrup of a great personality, especially the Sultan himself.4

According to a European observer,5 anyone who witnesses a
crime being committed in the street is obliged to seize the offender
and bring him to trial. Otherwise he will be punished.

In the eighteenth century d’Ohsson® claims that anyone can
have a person arrested in the street by crying out ‘I have a legal
claim against him’. Thereupon any watchman is obliged, against a
payment of 12 pdra, to arrest the accused person and bring him
to the nearest police officer, who, after an interrogation, will hand
the parties over to the authorities.

If a person charged by another with having committed a crime
obstinately refuses to comply with the plaintiff’s demand that he
appear at the law-court, he may be brought there by force.” One
person, for instance, who at the demand of his legal adversary
was several times summoned by the mulsir but refused to come to
court, was finally brought there by a Janissary and given strokes
(ta“zir) for his obstinacy.8 According to the fetva of an Ottoman

t Evliyd Celebi, i. 422, 594; iii. 463; Nurj, i. 347, 595~7.

2 Q. Reger, ‘Einige Notizen iiber das Asylrecht im islamischen Orient’, in
Fuad Képriilii Armagam, Istanbul, 1953, p. 420.

3 Ahmed Cevad, Ta’rih-i ‘askeri-i “osmdni, i, Istanbul, 1297, p. 212; see also
Hammer, Staatsverfassung, ii. 198.

4+ White, iii. 266. 5 Du Loir, 188. 6 D’Ohsson, iii. 214.

7 Barkan, 27, § 21; 5-6, § 30 (for berdy-: takdir or berdy-: ta'zir read ber dn
takdir as in MS. Fo, f. 146a-b); Barkan, 71, § 50; 200, § 21.

8 Bursa Sicilli, A 44, f. 64a. For the report of a cadi in regard to a criminal
who refused to appear before the law-court see Mumcu, doc. 1 (p. 210) (for
makbul read maktil).
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seyhiilislam,* a defendant who had refused to appear before the
cadi had to pay the fee (iicret) of the miibagir employed by the
plaintiff to fetch him.*

Often an official (subagz, cavus, kapici of the Palace, etc.) was
appointed ‘assistant of the shari‘a [court]’ (mu‘in-i ger®) and
charged with bringing an accused person to justice. In this case
the plaintiff paid him a certain remuneration (often from 50 up
to a few hundred akge) as ayak deri (teri),> ‘sweat of the foot’, or
ticret-i kadem, ‘foot fee’.3

On the other hand, measures were taken to prevent the executive
officers from arresting innocent people. A nigan of Muharrem
947/15404 lays down that if someone claims to have been the
victim of a serious offence the woyvodas shall arrest the accused
only with the assent (ma‘rifet) of the local cadi or n2’b.5 If, how-
ever, there is no cadi or 72’th in the neighbourhood and a delay
may enable the accused to escape, the voyvodas have the right to
make the arrest without such authorization, but must of course
bring the prisoner to trial before the shari‘a court.

2. Suretyship

Surety for the person was given in many different cases. A
kefil bi’n-nefs might guarantee the availability of a person accused
of a crime or of someone imprisoned (but capable of escaping) who
is awaiting trial or the execution of his punishment.® Similarly,
those accused of a crime in a court of law but not convicted by the
cadi because of lack of proof usually had to provide a surety before
being set free.” Even after conviction and punishment, or after a
settlement had been made with the plaintiff, they often had to do
0.8 More generally, according to an ‘old kanin’, kefils were often

1 ‘[lmiye Salnamesi, 508.
~ * [pencil note:] On one occasion the miibdgir was the kapucibag of the san-
cakbegi (Trabzon Sicilli, 42/1815, f. 50a, entry dated Rebi® I 965/1557-8).

2 Cf. the term ayak derligi (below, p. 298).

3 Larende Sicilli, vol. 1, pp. 71, 204, 230, 232, 234, 335, 402.

4 MS. Eb, f. 31a.

5 See also Barkan, 27, § 21.

6 Bursa Sicilli, A 20, f. 340a; A 32, f. 68a; A 42, f. 214a.

7 Ibid., A 21, f. 237a; A 32, fI. 69a and %9b.

8 Kayseri Sicilli, vol. 1, no. 322; Bursa Sicilli, A 7, f. 50a. [pencil note:]
In such cases the intention was no doubt to ensure the offender’s good behaviour
in future.
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demanded from those who had a criminal record and from those
commonly known to be criminals.!

These sureties (kefalet) were registered in the cadis’ sicillat, often
in Arabic.2 Some were recorded at the request of an executive
officer, such as a subagz;3 others state that they are acceptable to the
plaintiff.4 The fees for arranging a surety (in the fifteenth century ?)
were thirty-two akge. Of this sum, eight akge were due to the cadi
as ‘registration fee’, four to the Sultan’s cavug who served as harg
emini, one to the chief of the night-watchmen (re’is-i ‘ases), and
one to the clerk of the law-court (katb); the remaining (?) ten
akge, which belonged to the State (miri), were put in a box to
be transferred to the Imperial Treasury.5 In view of the very large
number of such kefalets registered in the cadis’ records, their
income from this source must have been considerable.*

The kefil engages himself to see to it that the bailee, whenever
required to do so, presents himself at the law-court. If the latter
has fled, the kefil is to find and produce him. Otherwise, he is
obliged to pay whatever is due from the fugitive (blood-money,
fine, compensation, etc.).6

A Fkefil bi’n-nefs or anyone else who is legally compelled to find
and produce a person accused of a crime is given letters to the
cadis in whose districts he intends to search for the fugitive.” These
letters most probably identified the bearer as having the right to
seize and bring back the suspect. The searcher is granted a certain
period of grace (miihlet) (twenty days or one month) in which he is
to find and produce the missing person. But before he sets out on
his search, he has to provide two or three kefils for himself.®8 When
he finds the fugitive, he can ask the local executive officers (subagts,

T See the ‘addletname in MS. Nb, f. 312 and MS. Nd, f. 57a [and below,

pp- 282-3]. 2 For their form see, for instance, Bursa SlClHl, A 32, f. 68a-b.

3 e.g. ibid., A 42, f. 64a. 4 e.g. ibid., A 32, f. 68a.

5 See the adaletname cited above (n. 1), loc. cit. In both texts eight of the
32 akge remain unaccounted for. Perhaps the cadi collected eight akge from the
bailee and another eight from the person who requested the surety. (The text
in MS. Nd has indeed sekizer . . . as against dért . . . bir . . . bir . . . on, but the
total fee is fixed as otuz tkiser akge.)

* [pencil note:] One of the abuses condemned in the ‘addletname of 1595 is
that ‘@mils caused kefils to be registered ‘in their absence’ (i.e. without their
consent ?), see Ulugay, XVII. asirda, 165-6 [= Belgeler, ii{3—4 (1965), 105, 106];
Kapriilii Libr., MS. II, 360, f. gob.

6 Bursa Sicilli, A 28, f. 117b; A 32, f. 84a; A 42, . 64a.

7 Ibid., A 14, f. 35a; A 35, f. 274b.

8 Ibid., A 4, f. 18b (entry of Muharrem 889/1484); A 35, f. 274b.
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etc.) to arrest him, bind him, and enable the searcher to take him
back to the appropriate authorities.! Having done this, he can ask
the cadi for a certificate (vesika) to prove that he has fulfilled his
obligation.?

If, however, kefils or other persons obliged to find a criminal fail
to produce him, they (or their own kefils) are liable to punishment
(fine, banishment, etc.) in his stead.3 They may, however, excuse
themselves by proving that they have done their best and have
searched for the criminal over a wide area, ‘seven judicial districts
(kadiliky’, without being able to find him and (as is added in one
version of the text) have received a certificate to that effect from
each of those cadis.4 This statute of the Criminal Code was actually
applied. On presenting certificates signed by the seven cadis whose
districts they had searched sureties could be released from their
obligations.5

3. Limitation

At first, the Ottoman statute of limitation (miirir-i zaman) seems
not to have been generally fixed.* In a murder case tried at the
end of the fifteenth century, the period of limitation was twenty
years.® According to an Imperial order of 9 Rebi® I 957/1550,7
however, no criminal case (or any other case except those concern-
ing land, at least State land (miri)) shall be heard if fifteen years
have passed since the commission of the crime and the plaintiff
has no legal excuse (‘6zr-i ser‘?) for his delay. By special firman,
however, the Sultan can make exceptions to this rule.

According to some miiftis, in fornication or rape cases no wit-
nesses are to be heard after a month has passed, but on certain
conditions Ebu ’s-Su‘tGd Efendi? lays down more flexible rules. . ..

! Bursa Sicilli, A 14, f. 35a. 2 Ibid., A 20, f. 340a.

3 Ibid,, A 335, f. 274b; A 42, f. 214a.

4 OCC, § 107 (especially in the version of Pb, Pe).

5 Bursa Sicilli, A 45, f. 203a.

* [pencil note:] Decrees of Ghazan confirmed the orders of the sultans of old
and of Jengiz Khan that a cadi should not hear a case after thirty years had
passed (Rashid al-Din, 219, 221—2, etc.; d’Ohsson, Mongols, iv. 455).

6 G. Elezovié, Turski Spomenici, if2, Belgrade, 1952, pp. 89, 92 (firman of
Receb 903/1498).

7 See the fetvad of the Seyhiilislim Ebu ’s-Su‘dd, in Belediye Libr., MS.
Belediye 71, f. 470b; Horster, 56 (93—4); Selle, s9-60; MTM, i. 316-17. Cf.
d’Ohsson, iii. 235.

8 Cavugzade, i. 107; Debbagzide, 292.

9 Selle, 37 (84), § 1.



TRIAL 241

4. Competence of the cadi

Criminal trials are to be held at the law-court of the district where
the offence was committed. If the criminal has fled he must, as
discussed above, be brought back and tried here.!

According to a fetva of Ebu ’s-Su‘dd,? however, the cadi of
Istanbul was in 944/1537-8 authorized by a firman to hear suits
between people from all parts of the Empire, even if one of the
parties objected. This authorization, it seems, included criminal
cases, such as a charge of theft brought by someone from the
provinces who had followed the fugitive thief to Istanbul.

In criminal, as in other, matters, a single cadi or #a’ib adjudi-
cated in the shari‘a law-court. In the mid seventeenth century
d’Arvieux observed that in the law-court of Sidon the miifti was
always present; he did not take part in the court’s deliberations,
but was consulted by the cadi in difficult cases.3 In certain criminal
cases brought before the Divan in the capital too the advice of the
mijfti (Seyhiilislam ?) was sought.4. ..

5. Plaintiff and defendant

According to Muslim law, crimes violating ‘rights of men’ cannot
be dealt with by the cadi unless action is brought by the injured
person himself (or his representative) or, in the case of murder, by
his next of kin.s Other plaintiffs, such as the ehl-i “drf, may seek to
institute criminal proceedings only if a murdered person has no
known heir® or if ‘rights of God’ have been violated.”

In principle, at least, this distinction was maintained in Ottoman
legal practice. As is shown by the cadis’ registers and other Otto-
man documents, charges of homicide and wounding® were usually

I See above, pp. 235 et sqq. Cf. Tyan, Histoire, 355.

z Horster, 52 (90); Bayezit Libr., MS. Veliyiiddin 1466, f. 123a. Cf. also
Hozster, 47-8 (86).

3 D’Arvieux, i. 445. See also Tavernier, i. 127. For the practice, common in
earlier periods, of fukahd’ attending as the cadi’s advisers see Tyan, Histoire,
214-18, 222, 281. 4 Cantemir, 183, n. 22.

5 Mawardi, 118; Ibn al-Farra’, 50. See also Tyan, Histoire, 356.

6 See Belediye Libr., MS. M. Cevdet O 18, {. 7b.

7 See fetva of Ebu ’s-Su‘dd in Belediye Libr., MS. Belediye 17, f. 240a.
[pencil note:] Cf. Misizade, 146a; Debbagzade, 164.

8 An example of another charge is the action brought by a private person
(in this instance an imdm) against a man for entering the plaintiff’s house with
the intent to commit fornication with his wife (Bursa Sicilli, A 24, f. 526a).

8258125 S
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made by private individuals. The ehl-i ‘d7f, on the other hand,
brought people to trial in shari‘a courts for sexual offences, the
drinking of wine, non-attendance at public prayer, market delicts,
and similar crimes. Thefts, which violated both the property rights
of a private person and a right of God, were dealt with by the cadi
on the complaint of either the injured person® or the ehl-i ‘drf2
or both.3

The ehl-i “6rf seem to have brought action also in many cases
where merely private rights were violated. According to d’Ohsson,+
they were authorized to do so not only if a murdered person had
no heir but also if the accused had, by repeatedly committing
such offences, become a ‘public’ criminal. Evidence of the ehl-
‘6rf’s abuse of their authority is found in firmans prohibiting them
from bringing action in criminal cases in which the shari‘a required
the claim to be made by a private plaintiff.s

Islamic and Ottoman law does not know the office of a specific
public prosecutor. If criminal action was to be brought by the
ehl-i *orf, this function could, to judge from the cadis’ registers, be
fulfilled by a wide variety of officials, such as a subag: (za‘im), a
tax-farmer or tax-collector (‘@mil, emin), a voyvoda, a night-watch-
man (‘asesbagt, ‘asesler kethudas:, or a simple ‘ases), a yasak¢t or
yasakgibagt, a muhtesib, an imam, a military officer (boliikbagz, ‘azeb),
a kapicibag: of the Palace, and others. In many cases the man who
had arrested the prisoner and brought him before the law-court
was also the plaintiff.

When private individuals brought a criminal action, they some-
times first obtained and presented at the law-court an Imperial
firman ordering the local governor and/or cadi to investigate the
matter.6 This is reasonable enough in cases where the wife or
a relative of a man put in prison asked for such an order.7 But it
seems astonishing that even for a most trivial matter a plaintiff
might proceed to Istanbul to obtain a firman (surely not without
paying for it) and that the government was willing to issue a firman

t See, for instance, Bagbakanlik Argivi, Fekete catalogue, 3468 and 4158.

2 Ibid., 3469; Bursa Sicilli, A 32, f. 8b; Uskiidar Sicilli, vol. 6, f. 56b.

3 Trabzon Sicilli, 42/1815, f. 5b (end of 964/1557).

4 D’Ohsson, iii. 249—50, 274. 5 Ulugay, XVII. asirda, 405-6.

6 Bursa Sicilli, A 24, f. 526a; A 67, f. 154b. For the ruler’s commissions to
cadis to inquire into mazdlim cases see Mawardi, 160, 163.

7 e.g. Bursa Sicilli, A 34, f. 155a.
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in such a case. For instance, a man from the Malkara region went
to the capital and received there a firman ordering his local cadi
to investigate the theft of some sheaves of corn from a field.1

Revealing evidence of how such firmans were obtained is found
in an entry in the records of the Bursa law-court, of Ramazan
898/1493.2 A man whose brother had been imprisoned on a murder
charge went to Istanbul and arranged that a firman in this matter
was sent to Bursa. When after his return he was apparently taken
to task for having given untruthful information at Istanbul, he
defended himself with these words: “When I had that firman
written (ol hiikmi ben yazdwdikda) 1 stated that . . .; the scribe
thought that . . . and wrote accordingly.’ This entry shows that an
ordinary citizen, probably for an appropriate ‘fee’, had direct access
to the office of the Central Government where firmans were pre-
pared and could personally tell the scribe what to write in a ‘noble
decree’ which the Sultan was to send to one of his governors or
cadis.*

In general, no trial might be held, no witness heard, and no
sentence passed by the cadi unless the plaintiff and the defendant
were present.3 According to a fetvd of Ebu ’s-Su‘td,* however, if
the crime was a violation of the ‘rights of God’, the ekl-i ‘érf might
present to the cadi proofs of the offender’s guilt even in his
absence.5

In Ottoman courts of law the parties, it seems, usually pleaded
their cases themselves, the European usage of having professional
lawyers in the Western sense of the term to represent the parties
being unknown.® Very many entries in the Ottoman court registers
show, however, that some plaintiffs (such as a woman,? a minor,
someone injured, etc.) did not appear in person but, as permitted
according to the shari‘a,® sent a duly authorized representative

r MS. Bb, {. 76a. 2 Bursa Sicilli, A 11, f. 103a.

* [pencil note:] Cf. the firman (of 1177/1764) addressed to the Re’is iil-
Kiittab, in Refik, On ikinci, 197-8.

3 Fetvd of Ibn Kemil in Belediye Libr., MS. M. Cevdet O 44, f. 148b.

4 Belediye Libr., MS. Belediye 17, f. 240a.

5 Cf. above, p. 24I1.

6 Deshayes, 221—2; d’Arvieux, i. 445-6; d’Ohsson, iii. 220.

7 A woman of the upper classes (muhaddere) is entitled to be represented by
a vekil (Ebu ’s-Su‘id, in Selle, 50 (103), §§ 4—5). Often, however, women plain-
tiffs appeared in person at the law-court.

8 See Tyan, Histoire, 262 et sqq.
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(vekil). The general tendency, however, was to discourage the
appointment of such representatives where there was no special
reason for it.!

Whereas in the Grand Vizier’s divans the statements of the
parties in a lawsuit were read out from the petitions they had
submitted,? litigants in the cadis’ courts stated their cases orally.3

With a view to strengthening their cases, the parties often pro-
duced fetvas they had obtained from local miiftis concerning the
general legal aspect of the case.+

6. Procedure

The procedure of an Ottoman criminal trial as reflected in the
cadis’ registers seems to have been quite simple and generally in
conformity with the well-known rules of Muslim religious law.

First the plaintiff stated his case, and demanded that the
defendant be interrogated, that the latter’s statement or reply be
recorded, and that punishment be meted out to him in accordance
with the shari‘a or* with the shari‘a and the kanan. If the plain-
tiff was an official, he sometimes also asked for the fine due to
him, while a private citizen requested retaliation, blood-money,
damages, the return of the stolen property, or the like.

After the plaintiff had finished his statement the cadi asked the
defendant to reply to the charge. If he admitted (tkrdar, ¢"tiraf) his
guilt of his own free will (tav‘an, etc.), his confession was recorded
in the cadi’s register. In some cases the criminal explained his
offence by saying ‘seytana uydum’, ‘1 yielded to the devil’.s

The number of cases in which, according to the law-court
registers, the defendant acknowledged his guilt is amazingly large.
The reasons may have been a relatively high degree of truthfulness
even among criminals, their reluctance to perjure themselves when
required to take an oath (see below), their awe of the cadi as

. representing both religion and the Sultan, the fear of being sub-
jected to torture, or a combination of several of these motives.**
) T Barkan, 382-3, § 42 (Egypt) (= Digeon, ii. 261 ; Hammer, Staatsverfassung,
- 13g)e.e above, p. 226. 3 Cf. Deshayes, 221—2; d’Arvieux, i. 445-6.

4 e.g. Bursa Sicilli, A 67, f. 154b.

* [pencil note:] As in Bursa Sicilli, A 168, f. 7b.

5 e.g. Bursa Sicilli, A 38, f. 112a.

** [pencil note:] A voluntary admission of guilt did not procure a decreased
penalty.
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It may be suggestive that in cases in which men and women were
jointly accused of an offence, the men sometimes denied the charge
while the women admitted their guilt.*

A defendant who later retracted his confession (ikrarindan
riicii’) was, in the cadi’s view (in accordance with the skari‘a rule),
not liable to the hadd penalties,2 such as the amputation of a
thief’s hand; but the secular authorities might sentence him to
servitude on the galleys.3

If the defendant denied (inkdr) the accusation, the plaintiff or
prosecutor was asked by the cadi to produce legal evidence
(beyyine) for his charge. In accordance with the requirements of
the shari‘a, the most important evidence was the testimony of
witnesses.

In the trial of a Muslim, generally the testimony of two male
Muslim witnesses was required.+ The testimony of a non-Muslim
subject (zimmi) was, with certain exceptions,’ only accepted against
another infidel,® and that of a non-Muslim foreign resident only
against another miiste’min, not even against a gimmi.?

Before accepting their testimony, the cadi had to establish that
the witnesses were ‘of good character’ (‘ad! or ‘adil).¥ Among the
many people whose way of life made them, according to Ottoman
miiftis, unfit for testifying® in any lawsuit or trial were the tax-
farmers (‘@mil) and the men who co-operated, or made agreements,
with the executive officers (ehl-i “orf).9 Interestingly, Ebu ’s-Su‘ad
rules® that an infidel who does not go to church (or synagogue)
is not competent to testify. In the opinion of another miifti, the

I e.g. Bursa Sicilli, A 32, f. 67b. 2 Pir Mehmed, 68b.

3 Bagbakanlik Argivi, Cevdet catalogue, Adliye 5576, f. 6a.

+ Bursa Sicilli, A 32, ff. 67b, 71b; Deshayes, 221—2; Febvre, Etat, 152 ; Driesch,
193; d’Ohsson, iii. 225. ]

5 See Selle, 34 (79), § 19 (fetvd of Ebu ’s-Su‘dd). Cf. Ibn Kayyim al-
Jawziya, Turuk, 206 et sqq.

6 Bagbakanhk Argivi, Kdmil Kepeci catalogue, 677, ff. 19b, 59a; T. Gok-
bilgin, in ITED, iii (1960), 123—4 (and cf. 118-19).

7 Horster, 53 (91); Selle, 41 (91), §§ 10—11(fetvds of Ebu ’s-Su “ad). But see the
regulations in the Capitulations with regard to trials in the Grand Vizier’s divdn
and the testimony of foreigners against gimmis in general (above, pp. 223—4).

* [pencil note:] On tazkiya or ta‘dil see Tyan, Histoire, 238 et sqq.

8 See, for instance, Selle, 33 et sqq. (77 et sqq.)(fetvds of Ibn Kemil and Ebu
’s-Su‘ad).

9 Ibid., 33 (78), § 5; 34 (78), § 10; Belediye Libr., MS. Belediye 17, f. 247b.

1o Selle, 34 (79), § 15. See also ibid., § 18 (dinince ‘d@dil, ‘competent according
to [the requirements of] his religion’).
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testimony of a peasant (re‘@yd) against a feudal lord (sipahi) is
acceptable ‘unless there is some other impediment (mani®)’.!

According to another fetva@,? the plaintiff may testify as witness
only in cases where a ‘right of God’ has been violated.

While the shari‘a generally does not prescribe that witnesses
must take the oath,3 several Ottoman miiftis ruled that ‘in our days’
the cadis might administer it if they considered it necessary.+
(This is another example of a rule of the siyasa shar‘iya procedure
for secular judgess being adopted by the cadis.) Entries in the
court registers show that cadis did in fact do so0.

In the view of the shari‘a, a Muslim is neither legally nor morally
obliged to bear witness against a criminal who has violated a ‘right
of God’, for which he is liable to a hadd penalty.” The Ottomans
even regarded it as humane not to assist in such cases in the
conviction of a fellow Muslim.8 It is for this reason that the Otto-
man Criminal Code? does not impose a fine on a person who fails
to inform the cadi of a case of fornication, but does fine anyone
who fails to do so in a case of theft: the former is only a ‘right of
God’, while the latter also violates a ‘right of man’, since if a thief
is not convicted the injured person may lose the chance of recover-
ing the stolen article or obtaining compensation for it.1°

In many cases the cadi ordered certain people to produce the
required evidence by making a special investigation (kesf).* For
instance, physicians or surgeons were asked to examine the body of
a dead person and find out whether he had indeed been killed or,
as happened in one case,!! had died from the plague. More often
a clerk of the law-court or another ‘alim was sent out to investigate

* Selle, 34 (79), § 13.

2 Belediye Libr., MS. Belediye 17, f. 2482 (Ebu ’s-Su‘ad).

3 [Juynboll, 317; Schacht, Introduction, 190.] But see Ibn Kayyim al-Jawziya,
Turuk, 167 et sqq. ’

+ Horster, 61 (97); Selle, 43 (94), §§ 7-8 (Ebu ’s-Su‘ad); “Ihmiye Salnamesi,

" 446, and MTM, i. 316 (Seyhiilislam Yahya).

5 See Mawardi, 142.

¢ Edremit Sicilli, 42/1178, f. 33a; Trabzon Sicilli, 42/1815, f. 15b; Bursa
Sicilli, A 51, f. 119b.

7 Schacht-Bergstrasser, 118; Juynboll, 292—4.

$ D’Ohsson, iii. 225. 9 OCC, § 29.

1o Cf. also Selle, 38 (85-6), §§ 6, 9, 10.

¥ [pencil note:] This again may be siydsa shar'iya procedure: see Mawardi,
141-2, §§ 5, 10, and cf. M. “Arif’s translation of Dede Efendi, p. 30, lines 10-11
(kesf i taharri). 1 Bursa Sicilli, A 47, f. 8ob.
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(for example) whether a person had committed suicide, to ask an
injured man to state who had attacked him, or to inquire into
complaints that a certain person led an immoral life.* A man who
found his wife committing fornication with her lover and killed
both of them went to the law-court and asked for a n32’:b to be sent
to the scene.? Sometimes the clerk of the court was charged with
establishing the guilt of offenders by surprising them in the act,
for example a married woman who was meeting with a strange
man.3

On many of these errands the cadi’s emissary was accompanied
by several people who were to act as witnesses. He established the
facts, wrote them down on the spot, and then reported to the court.
In all these cases the cadi acted in accordance with a firman he
had received, or at the request of people wishing to expel an
undesirable neighbour or to free themselves from any responsi-
bility for what had happened. Only in the last-mentioned case
was the request made by the subag:, who applied in the name of the
religious duty of al-amr bi’l-ma‘rif wa’l-nahy ‘an al-munkar+ (and,
most probably, wanted to collect the fine due to him according to
the kaniin).s

To enable the prosecutor or plaintiff to produce witnesses, the
cadi sometimes granted an adjournment (miihlet) of the trial for a
few days.® This was one of the few reasons why a criminal trial
was not, as was usual, concluded in a single session.?

7. Composition and damages

When a private individual charged another with an offence, such
as theft, killing his relative or his slave, or wounding himself or a
relative or a slave of his, the parties often settled their dispute by a
composition (sulh or musalaha), with or without the mediation of
conciliators (muslih).8 The cadis’ registers show that such an
amicable arrangement was often reached out of court or after the

1 Hicibzide, ff. 126a, 119b—1202; Hidr b. ‘Osmin, f. 122a.

2 Sani, MS. Istanbul, ff. 77b—8a. Cf. OCC, § 13.

3 Haicibzade, f. 126a. 4 See above, p. 230. 5 See OCC, § 17.

6 Haskdy Sicilli, vol. 1, p. 43; Bursa Sicilli, A 21, f. 261a; Trabzon Sicilli,
42/1815, f. 19b.

7 A trial requiring four sessions (Bursa Sicilli, A 38, f. goa) was quite excep-
tional.

8 Such a settlement was sometimes made between the suspect and an official
investigating a murder case (see Bursa Sicilli, A 23, f. 323a).
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plaintiff had brought an action at the law-court (and had been
unable to prove his accusation); but it was, or should be, brought
to the cadi’s knowledge and duly registered in his records.

The injured person or his next of kin formally declared that he
renounced (ferggat) any claim against his adversary or that he
released him from any liability (gimmetini ibra ve iskat). Sometimes
he added: ‘T have no [more any] claim [against] or dispute [with
him]’, or ‘If hereafter any action in this matter is brought by me,
it shall be null and void and not be heard by the judges’, or the like. *
The accused declared that he confirmed (tasdik) the plaintiff’s
statement and accepted the discharge (ibra).

If the plaintiff made a settlement with the offender, or pardoned
him, in regard to injuries which the latter had inflicted on him (or
on his close relative), he often added that this arrangement would
not hold if he (or his relative) died of the wounds received.!

In general, the plaintiff agreed to such a settlement in return for
the payment of damages (bedel-i sulh) by the accused. Sometimes
such damages were paid, just as were fines,2 by a third person as a
free gift (teberru‘an).? According to the cadis’ registers of Bursa
for the late fifteenth century,4 damages for homicide, for instance,
mostly ranged between slightly under 1,000 and a little over
10,000 silver ‘dirhem’, i.e. akge.5 In the following century the sum
of 50 gold pieces was agreed upon in one case.b

- It is interesting that, again as in the case of fines,? the accused
often made a settlement and paid such damages inkardan (‘an al-
inkar), i.e. while denying his guilt. A person accused of theft
sometimes indemnified the plaintiff for the whole loss which the
latter claimed to have suffered;® more often, however, the agreed
sum amounted to only a half or even a fifth of what was alleged to
have been stolen.? In such cases the plaintiff seems to have con-
tented himself with the terms of the settlement because he was not
sure that he could produce sufficient evidence to support his charge

-in court.

* [pencil notes:] See, e.g., Bursa Sicilli, A 60, f. 104a; A 67, f. 154b.

T Bursa Sicilli, A 5, ff. 58b, 73a. 2 See below, p. 289.

3 Bursa Sicilli, A 40, f. 111a; A 67, f 154b. 4 Ibid.,, A 3 and A 4.

5 For the use of dirkem in the meaning of akge see, for instance, ibid., A 3,

ff. 84a and 146b: ‘new silver dirkems coined by Sultan Mehemmed [II] Han’.
See also Beldiceanu, ii. 55, n. 5.

¢ Trabzon Sicilli, 42/1817, f. 74a (Cumida I 969/1562).
7 See below, p. 289¢. 8 Bursa Sicilli, A 3, f. 18b,
9 Ibid., A 14, f. 364a; A 33, f. 60a; A 28, f. 117b. -
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But why did a person who claimed to be innocent pay any
damages at all? One explanation would be that he was in fact guilty
and feared that his adversary might be able to prove it, thus making
him liable to a higher payment and to a punishment in addition.
In other cases he may have preferred to settle the matter out of
court since, though not guilty, he thought that false witnesses
might testify against him. It might happen, however,! that a
person paid damages even though the plaintiff had been unable
to produce in court the evidence required by the shari‘a. In this
case the accused was probably afraid that he might be tortured to
force him to confess or be punished by the secular authorities in
accordance with the kaniin or the Sultan’s order.

It is noteworthy that such a settlement might be made not only
by a person directly accused of a crime. When in 894/1488—9 a
woman was found killed in a quarter of Bursa and its inhabitants
were called upon to find the murderer,? they came to a settlement
with her heir inkardan (which here seems to mean that they denied
that any of them had committed the crime), and paid him 3,000
akge.® Similar compositions were made with the people of a village
where property of the plaintiff had been stolen.4

The damages paid in accordance with such a settlement (bedel-
sulh) differed from blood-money (diyet)* in that they were not
fixed by the shari‘a but agreed upon by the parties concerned.s
In other aspects, however, they bore a close similarity to it.

The following case will help in clarifying their character. When
in 9oz/1496—7 two people at Bursa were accused of murder,
someone who wished to save them made a settlement with the heir
of one of the victims, paying him 8,800 akge. He stipulated,
however, that in case the Sultan put the criminals to death ‘as an
administrative punishment’ (s¢y@seten) the heir (or his bail) was to
return the money received. In fact, one of the robbers was sub-
sequently executed and the other died from torture in prison. The
settlement thus became null and void (miinfesik) and the person

T e.g. ibid., A 33, f. 69a.

2 Cf. OCC, §§ 44, 76—7. 3 Bursa Sicilli, A 7, f. 280a.

+ Uskiidar Sicilli, vol. 1, f. 114a.

* [On which see below, pp. 308-11.]

5 In later periods the amount of the diyet too is said to have been a matter for
bargaining between the murderer and the heir (see d’Ohsson, iii. 249-50;
d’Aubignosc, i. 150-1). (Or are these writers confusing diyet and sulh?)



250 TRIAL

who had made it obtained a firman from the Sultan (and a fetva)
entitling him to demand his money back.!

A settlement of this kind could be made only in regard to a
hakk adami, but not if a ‘right of God’ was violated and a hadd
penalty was to be inflicted.2 Nor did a settlement affect the ‘right
of the State’* (hakk al-saltana) to impose a punishment. Thus,
even when a person accusing another of wounding him failed to
prove his case and the parties finally agreed to a settlement, the
subagt was allowed to collect a fine (of 100 akge).?

The next of kin of a murdered person, particularly, it seems, if
they were poor and not certain that they could prove their case in
court, often made a settlement with the murderer, renouncing
retaliation in return for an agreed sum of damages. Such a pro-
cedure, though permitted by the shari‘e,4 was not in the interest
of the State, since it diminished criminals’ fear of severe punish-
ment and was bound to increase the crime rate in the country.
For this reason firmanss gave strict orders to bring all alleged
murderers to trial and to punish those proved guilty.

An even more blatant deviation from the shari‘a rules is found
in a firman® giving the order to inflict (in a case of murder) siyaset
punishment, namely, as is stated further on in the same document,
‘kasas according to the skari‘a’, although the plaintiff had demanded
blood-money only.

8. Exculpatory oaths and ‘compurgation’

If the prosecutor or plaintiff could not produce witnesses to prove
his allegation or if the witnesses’ evidence did not meet the require-
ments of the shari‘a, the cadi often acted in accordance with the
kaniin :** he inquired whether the defendant had a criminal record
or called in the defendant’s neighbours and asked them to testify
to his character and conduct.” In many cases the standing of a per-

' Bursa Sicilli, A 14, ff. 172b, 231b. 2 PDebbiagzade, 173.

® [See above, pp. 204—7.] 3 Larende Sicilli, vol. 1, p. 352.

4 Schacht—Bergstrisser, 105 [; Schacht, Introduction, 148, 181].

5 e.g. Mithimme Defteri, vol. 10, no. 573.

6 Ibid., vol: 9, no. 155.

** [pencil notes:] And the siydsa shar'iya rule: see Mawardi, 376; cf. also
Dede Efendi, chap. iii (MS. 697, f. 7ob; M. ‘Arif’s trans., p. 38) and chap. iv
(MS. 697, f. 72a; M. ‘Arif, pp. 46 et sqq.). Cf. also the procedure for teftis
(above, p. 229).

7 Uskiidar Sicilli, vol. 1, f. 114a; Bursa Sicilli, A 32, f. 67b.
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son in his community as reflected in such a testimony® seems to
have been a material factor in the decision reached.?

When the defendant’s guilt could not be proved and he had no
criminal record or bad reputation, the cadi often asked him, on the
demand of the plaintiff, to clear himself by swearing that he was
innocent. This procedure is laid down in the Ottoman Criminal
Code,3 but a later correction+ limits it, in accordance with the
shari‘a,5 to crimes that violate the ‘rights of men’. Its application
in cases, such as fornication, where a right of God is infringed and
the shari‘a imposes a hadd penalty is forbidden.$

When it occurred that a person was found killed at or near a
village, the next of kin, if he was unable to prove anyone’s guilt,
sometimes demanded that fifty men chosen by him from among the
villagers should swear that they had had nothing to do with the
crime and did not know the murderer.? This is the well-known
kasama procedure of the shari‘a.8

A Muslim took the oath on the Kur’an (kelam-i kadim), a
Christian on the Gospels (incil), and a Jew on the Old Testament
(tevrat). According to a seventeenth-century European observer,1°
the declarant first washed his hands and then swore with his left
hand placed under the holy book and his right hand upon it.

After taking the oath (or if at the last moment the claimant
absolved (‘afv) him from taking it),! the defendant was usually
acquitted and the plaintiff (but not, it seems, an official who had
brought the action) was sentenced to a punishment for false
accusation.’? In the case of kasdma mentioned above, the oath
of the fifty men released their fellow-villagers from retaliation
(though not from paying blood-money).13

However, the cadis’ registers of the late fifteenth and the six-
teenth centuries show that in an astonishingly large number of

1 Cf. OCC, §§ 124-5.

2 See Bursa Sicilli, A 51, f. 119b. 3 OCC, § 24, 25, 55.

4 See the marginal notes to OCC, § 24, in Pd, Va (Vb).

5 See, for instance, Ibn al-Farra’, 241.

6 Cf. Ziya ed-Din, 150-1; d’Ohsson, iii. 217.

7 See the cadi’s sentence in a sakk collection in Siilleymaniye Libr., MS.
Resid Ef. 281, f. 26b.

% Schacht-Bergstrasser, 104~5.

9 Bursa Sicilli, A 51, f. 119b; A 38, f. 70b; A 52, f. 15b.

1o D’Arvieux, iii. 230. 11 See Larende Sicilli, vol. 1, pp. 204, 205.

1z OCC, §§ 246, 54—5; Bursa Sicilli, A 41, f. 64b.

13 Cf. OCC, §§ 44, 77; and see below, p. 310.
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cases! the defendants refused to take the oath (yeminden niikil),
although they thereby brought upon themselves conviction and
punishment. The reasons for this may be partly the same as those
which, as suggested above, led many accused persons to acknow-
ledge their guilt from the beginning. ' '

9. Torture

As is shown by the cadis’ registers of the period surveyed, it often
happened that though the defendant denied his guilt and nothing
could be proved against him according to the rules of the shari‘a
he was not acquitted but was handed over to the executive officers
for further interrogation. This was done if the accused had a
criminal record (t6hmet-i sabika), if there was strong circumstantial
evidence against him,* or if his statements in court had been
contradictory or confused.?2 Such suspects (magzanne) were im-
prisoned ‘in order to threaten and correct them’ (fehdiden ve
te’diben)? or, very often, tortured in order to force them to confess
their crimes. _

Although in general the skari‘a does not recognize as valid a
confession obtained by force or threats,* torture was widely used
in the Ottoman Empire to elicit an admission of guilt.5 It is called
igkence or Grf (‘orf-i ma‘rif), the latter term meaning literally
‘(accepted) [procedure of] secular State law’ or, euphemistically,
‘(common) usage’.

According to the Ottoman Criminal Code,” torture is to be
applied when strong circumstantial evidence indicates a person’s
guilt and he is a suspect character (miittehem). Mere accusation (as
for instance by the person who alleges that he has been wounded

1 e.g. Bursa Sicilli, A 38, f. 71b; A 44, f. 76a. Cf. Selle, 57, § 4.

* [pencil note:] On the admissibility of circumstantial evidence see Mawardji,
141, § 3. Cf. Dede Efendi, chap. iii (MS. 697, f. 70b et seq.; M. “Arif, pp. 38-9,
42).
2 Bursa Sicilli, A 32, ff. 72a-b, 73b, 84a; A 25, f. 39b.

3 Ibid., A 32, f. 84a.

4+ Aba Yisuf, 107. Some legists, however, ruled that such a confession is
valid ‘since obviously thieves do not confess willingly’ (Topkap1 Saray: Archives,
E 12079, end). On the use of force to obtain a confession according to the
shari‘a and the siydsa shar‘iya see Mawardi, 375, 377; Dede Efendi, MS. 697,
ff. 70b et seq., 732; M. “Arif, pp. 39, 43, 52 et sqq.

5 For the different forms of torture see Guer, ii. 162—3.

6 See above, p. 168.

7 OCC, §§ 43 (but later abolished as contrary to the shari‘a), 82, 88—go. See
also Mithimme Defteri, vol. 12, no. 441; vol. 21, no, 237.
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by him or by someone who claims to have been his accomplice)
is not enough to justify it. Though care must be taken that the
tortured person does not die before his guilt is proved, no action
for homicide can be brought if he does. A confession made under
torture is valid if supported by ‘signs’ (‘al@yim) of the suspect’s
guilt, and the cadi must not raise any objection to his being
punished.!

Firmans of which copies have been preserved show that these
regulations were applied in cases where the suspect was ‘registered
[in the law-court records] as having committed ( Por been suspected
of) a crime in the past’ (t6hmet-i sabika ile miiseccel).? Sometimes,
however, suspects were tortured although they had no criminal
record, particularly if neighbours testified that they were not
law-abiding citizens.?

According to one kdnin statute and a firman + torture was to be
administered with the cadi’s assent (ma‘rifet). The suspects were
handed over to the ekl-i ‘Grf, who applied it ‘at the demand of the
plaintiffs’ or ‘according to the Sultan’s order’ or ‘in accordance
with the Imperial kaniin’.s

The executive officers sometimes applied torture illegally, and
orders were given to the cadis to prevent them from doing so0.6 A
foreign observer in the early sixteenth century” alleges that in the
towns the subags first tortured the suspects and elicited admissions
of guilt, and only then brought them before the cadi, who convicted
them on the strength of such confessions. There is also evidence
that people forced to make statements under torture later retracted
them and admitted in the law-court that they had lied.8

No wonder then that many miiftis took strong exception to the
application of torture by the ekl-i “¢rf. In particular, if the latter
tortured an innocent person and as a result he died, the miiftis
declared them to be obliged—in contradiction to the regulation of
the kaniin>—to pay blood-money (diyet); moreover, the private

T But see the case recorded in Miihimme Defteri, vol. 6, no. 625 (a cadi did
not consider such confession valid).

2 Mithimme Defteri, vol. 3, no. 1245; vol. 12, no. 441; vol. 14, no. 722;
Bursa Sicilli, A 38, f. 9a (copy of firman to sancakbegi and cadis).

3 Miihimme Defteri, vol. 3, no. 1307; Dagloglu, no. 41.

+ OCC, § 43; Miihimme Defteri, vol. 21, no. 237.

5 Bursa Sicilli, A 21, f. 251a-b; A 235, f. 28b; sizret-i sicill in Bagbakanlik Argivi,
Kamil Kepeci catalogue, 677, f. 42b.

6 Bursa Sicilli, A 66, f. 124a. 7 Cantacasin, 211. Cf. also Menavino, 52.
8 Bursa Sicilli, A 43, f. 92a. ? OCC, § 82 (2).
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individual whose false accusation had led to the torture was to be
punished with many strokes and a long prison term.!

10. Sentence

After examining the evidence presented, the cadi either acquitted
the accused (berd’etine hiikm) or convicted him of the crime
(larsizhigima hiikm).

If acquitted, a defendant was often required, ‘in accordance with
the ‘érf’,2 to provide one or more bails (kefil bi’n-nefs), who made
themselves answerable for his appearing again in court whenever
summoned.3

On finding the accused guilty of certain offences the cadi
sentenced him to chastisement (ta‘zir), but generally did not
record in his register the number of strokes to be administered.
This penalty was usually inflicted on the spot. In some cases the
cadi recorded that he had sentenced the accused also to the pay-
ment of a fine.# Its amount is usually not mentioned in the court
registers; but exceptionally it is stated that the cadi imposed one
akge for every stroke.5 Besides these penalties, the cadis gave
sentences of exposition to public scorn, imprisonment, and banish-
ment. For homicide, theft, or wounding, the cadi passed the death
sentence,b ordered the amputation of a hand,” or imposed blood-
money, often stating the equivalent of the fixed shari‘a diyet in
current Ottoman money.8

In most criminal cases recorded in the court registers of the
fifteenth and sixteenth centuries, however, no penalty is mentioned
at all. Often it is not even stated whether or not the cadi found
the defendant guilty. The only function the cadi seems to have
fulfilled here was to establish the facts. At the demand of the
prosecutor or the plaintiff, and for a fixed fee,® he entered the facts

I See a fetvd of the Seyhiilislam Ebu ’s-Su‘ad Efendi in Bayezit Libr., MS.
.Veliyiiddin 1466, f. 126b; see also Belediye Libr., MS. Belediye 17, ff. 382a,
4o:"’bﬁskiidar Sicilli, vol. 4, f. 70a-b. 3 See above, pp. 238 et sqq.

+ Uskiidar Sicilli, vol. 1, f. 20b; vol. 2, f. 13a; Bursa Sicilli, A 25, f. 60b.

s e.g. Uskiidar Sicilli, vol. 6, f. 4a.

¢ See original hiiccets dated 1102/1690—1 in Bagbakanhk Argivi, Ibniilemin
catalogue, Adliye 86. 7 Hacibzade, f. 11gb.

8 For the text of such a sentence see Sani, MS. Paris, f. 71b. See also
Hacibzade, ff. 118a~119a.

* See above, p. 213. In certain cases the fee was to be paid by those authorized
to collect the fine (MS. Nb, f. 31b).
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in the records and on request, and again in return for a fee, issued
a copy of the entry (s@ret-i sicill) or a legal certificate (hiiccet-i
ser‘iye)t setting out the facts of the case (and sometimes also his
sentence). If the same person was in future again charged with an
offence, this registration served as proof of his criminal past
(tohmet-1 sabika).

At the conclusion of the trial the convicted persons were gener-
ally handed over to the ehl-i ‘6rf (subagt, voyvoda, muhtesib, etc.).
These received, either directly or through the private plaintiff, a
hiiccet of the cadi authorizing or requesting them to punish the
offender.? Since the executive officers probably did not keep any
records, very little is known about the penalties actually inflicted.
European travellerst claim that they often did not carry out the
cadis’ sentences.5

One reason why in many cases the cadis did not sentence the
accused to a specific penalty is that the result of their investigation
was to be submitted to the Sultan, who by firman indicated the
proper punishment. This procedure was mandatory if a fief-
holder, berat-holder, or other ‘servant’ (kul) of the Sultan had
committed a serious crime for which he was liable to capital or
severe corporal punishment,® and in some other cases.” In actual
practice many more criminal cases seem to have been submitted to
the Sultan, especially cases of murder and robbery and other
offences against public order and security. Often, it seems, the
cadi (or governor) asked for the Sultan’s decision because the
accused could not (or could not adequately) be punished according
to the shari‘a. This happened, for instance, if there was not suffi-
cient evidence to convict him,8 or if the accused had merely made
an attempt to commit a crime,® or if he had committed a crime
repeatedly and his neighbours considered him a bad character.10
In some of these cases the cadi first made an investigation and

1 Also called temessiik (Bursa Sicilli, A 21, f. 239b).

2 See the firman in MS. Nd, ff. 56b—57b.

3 Cf. OCC, § 88. For the text of such a hiiccet (or miirdsele) in later periods see
Siinbiilzide, ff. 2a, 13a, 14b.

4 e.g. Rauwolff, 40-1; Tavernier, i. 127; d’Arvieux, vi. 430; and others.

5 For the various penalties inflicted see below, chapter IV.

6 OCC, §§ 87, 123; Miihimme Defteri, vol. 7, no. 225; Ongan, nos. 1083—5.

7 See OCC, §§ 21, 76, 77 (in Sa, etc.), 99.

& e.g. Miihimme Defteri, vol. 3, no. 851; vol. 21, no. 237.

® Ibid., vol. 3, no. 168. T Ibid., vol. 7, no. 447.
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suggested in his report that the accused be punished ‘for the sake
of public order’ (nizam-i “alem igiin) (and not ‘in accordance with
the shari‘a’).1

Usually, it may be assumed, the report (i‘/dm) of a cadi was not
submitted to the Sultan himself but to a kddi-‘asker or the Grand
Vizier. Above the i‘ldm this dignitary often noted his decision in
the form of a buyuruldu, an order to a subordinate official.z (The
Grand Vizier and, in shari‘a law cases, the kddi-‘askers were
authorized to order, by a buyuruldu, the issue of firmans in the
Sultan’s name.)3 The buyuruldu registers* contain a large number
of such decisions in criminal matters, giving orders to inflict
torture or capital or severe corporal punishment, etc. Above some
of the entries is found a note saying hitkm yazild:, ‘A firman has
been written [to this effect]’.s

In other cases a private individual, such as the victim of a high-
way robbery, submitted a petition to the Sultan and, it appears,
attached to it a hiiccet, in which the cadi who had investigated the
case certified that the criminals had confessed. After examining
the hiiccet, the Kadi-‘asker of Riméli noted down (saret), most
probably on the hiiccet or the petition, what penalty should be
inflicted on them (amputation of their right hands and left feet).
Thereupon a firman was sent to the cadi and to the miitesellim of
the district where the crime had been committed ordering them
to carry out this punishment.5

Finally, there is some evidence to show that the sentence was
occasionally passed by the Sultan himself. There are, for instance,
in the Turkish State Archives? several original documents, written
in late 1010 and early 1011/1602, which deal with thieves who had
confessed their crime in the law-court. On the lower part of
longish sheets of paper were copied the facts of the case as entered
in the cadi’s records, together with the date and the names of the

I See the document cited in the following note.

2 “lam (original) of the cadi of Balikesir dated Rebi I 995/1587 in Bagbakanlik
Argivi, Fekete catalogue, 1475; published by I. H. Uzungarsih in Belleten,
v/19 (1941), 295.

3 See KAO, p. 16.

4 Such as Mithimme Defteri, vol. 2 for parts of the years 963—4/1556—7.

5 e.g. ibid., no. 536.

¢ Ulugay, XVII. asirda, 406—7 (firman of late 1084/1674). [pencil note:]
See also Mithimme Defteri, vol. 3, nos. 168, 472; vol. 4, no. 1951; vol. 12, no.
523.

7 Bagbakanlik Argivi, Fekete catalogue, 3468, 3469, 4158.
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witnesses. Above this saret-i sicill (or hiiccet), the correctness of the
copy was certified by the clerk and its date’ added. In this form the
documents were submitted to the Central Government. Then, it
seems, the order telhis oluna, ‘Let a summary be made [for sub-
mission to the Sultan]’, was written in the upper right-hand
margin. Below it the case was stated again, generally in a form
very similar to the sicill text, but in a larger and more easily
legible hand. Finally, in the upper left-hand corner of the docu-
ment, the Sultan (in these documents, Mehemmed III)? with his
own hand (katt-¢ hiimayin) noted his decision, such as ger‘le ne
lazum geliirse oluna, “What is required by the shari‘a shall be done’,
or ger‘le hakkindan geline, ‘He shall be punished in accordance
with the shari‘a’, or the like.

At first sight it is surprising that the Sultan should have dealt
personally with such apparently trivial matters as (in one of these
documents) a theft committed by a woman in a public bath.*
But it should be remembered that every subject had the right
(though hardly the means) to bring his case before the Sultan and
that in their administration of justice the Ottomans made no dis-
tinction in principle between trifling and important matters.3

11. Appeal

According to the shari‘a, the sentence, including the death sen-
tence, of any cadi was final, and in general, unless it was contrary
to the law, no appeal could be made against it.** Consequently,
no trial could be heard in an Ottoman cadi’s court if the case had
previously been examined and a sentence given (bir def‘a ger'le
goriiliib, or sorulub, fasl olmas),* except by special order of the Sultan.
Even in that case the verdict was not subject to change provided
that the sentence had been passed in accordance with the shari‘a.s

T The dates show that the copies were made either immediately after or
within a few weeks of the date of registration in the sicill, i.e. the day of the trial.

2 For his handwriting see Uzuncarsili, Osm. Tarihi, iii/2, resim 1o.

* [pencil note expanded:] On the other hand, this case perhaps involved a
point of law: whether a public bath constituted a place of custody (hirz), so
that the theft entailed a hadd-penalty (cf. Aba Yasuf, 104; Bilmen, iii. 272, § 748).

3 See also above, pp. 227-8. Similarly, the Imperial Divan dealt with the most
trivial matters of general administration side by side with major state affairs.

** [Tuynboll, 321; Schacht-Bergstrisser, 117.]

4 The standard formula in firmans. See also Barkan, 3623, § 13.

5 Fetvas of Ebu ’s-Su‘ad (Horster, 52 (90); Selle, 20, § 3). See also Selle, 46
(98), § 7; 61-2, § 5.

8263125 T
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In practice, however, a revision of the sentence could be, and
often was, made by the governors and by high officials in the
capital. It goes without saying that their decisions were usually
not based on strictly legalistic considerations.!

Moreover, the principle of mazalim jurisdiction allowed certain
forms of legal appeal against a cadi’s sentence. The party con-
sidering itself wronged could appeal to the Sultan or the Grand
Vizier by submitting a petition, and the judgment then given did
not always confirm the cadi’s sentence.2 In particular, if a cadi
did not act according to the firmans sent to him by the kadi-asker,
litigants could go to Istanbul and appeal to the latter, and he
would intervene in their favour.3

I Deshayes, 219-20; d’Ohsson, iii, 220—2.

2 Cf. Cantemir, 446—7. See also above, pp. 224~8.

3 For an example, apparently in the early sixteenth century, see Belediye
Libr.,, MS. M. Cevdet K 122, p. 146.



IV
PUNISHMENT

1. Introductory

THE Ottoman kanin does not systematically distinguish between
the various degrees of criminal offences.” The only major dis-
tinction made is between ‘grave offences’ (cirm-i galiz), which
generally entail capital or severe corporal punishment (séydset),
and all the others, for which chastisement (ta‘zir) or a fine or,
very often, both (and/or exposition to public scorn, imprisonment,
etc.) are to be inflicted. Sometimes, however, a third class of
offences is mentioned separately— petty offences’ (hurde, or ciiz’i,
cerayim; madin gendyi‘, madin cerime), for which the shari‘a pre-
scribes chastisement and imprisonment.z According to the kanin,
these are mostly punishable with chastisement and light fines.3
According to one kaniin at least,* a fine is regarded as a heavier
punishment than exposition to public scorn.

2. Siyaset: capital punishment and severe corporal punishment

(a) The term*

Styaset is one of the most equivocal terms in Ottoman legal
language. In its widest sense it seems to denote ‘punishment’
in general, which may include strokes and banishment.5 As a

I Such a classification was made for the first time, under the influence of
French law, in the Ottoman Penal Code of 1858: cindyet (‘crime’), ciinha
(“délit’), kabahat (‘contravention’).

2 Mithimme Defteri, vol. 70, no. 152. This and many other firmans (ibid.,
vol. 14, no. 1358; vol. 55, no. 375; vol. 58, no. 402; vol. 78, no. 123) refer to two
classes of offences only—‘grave’ and ‘petty’.

3 Barkan, s, § 29; 71, § 48; 129, § 55. According to an ‘adadletname (Kopriilii
Libr., MS. I1, 360, f. 91a; Ulugay, XVII. astrda, 167 [= Belgeler, ii/3—4 (1965),
106]), however, no fine whatever is to be collected.

4 Tarih Vesikalan, no. 5, p. 337, § 16.

* [This section, which was going to bring together various points men-
tioned elsewhere in the text, is incomplete and tentative.]

5 See Barkan, 181, § 10; OCC, § 93. [pencil notes:] It may also refer to penal
servitude on the galleys, as opposed to a fine (Refik, Agiretler, no. 59). Cf. also
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technical term, however, it generally means either execution* or
severe corporal punishment or both.

Execution is often called salb. Though literally meaning ‘cruci-
fying’, in the Ottoman kaniin salb seems to be mostly synonymous
with asmak, ‘hanging’.! Very common is the term salb ve (i) siyaset
or, more rarely, siydset ve (i) salb,? an alliterative expression,3
which signifies either the death penalty4 or both it and severe
corporal punishment (mainly the amputation of the hand).s

Siyaset may refer to a punishment inflicted in accordance with
‘the shari‘a,® as well as to one decreed by the kanan (or, generally,
by the Sultan’s will).7 As has been discussed above,** penalties
not in conformity with the shari‘a and inflicted by the secular
authorities are often said to be carried out siyaseten, i.e. ‘as an
administrative punishment’. . . .

(b) Crimes punishable by death
Capital punishment is prescribed in the kanmin for a rather

the phrase siydseten teghir in OCC, § 49, n. 5. See too the heading in the V MSS.
(above, p. 32).

* [pencil note:] Cf. yasa in Persian, which in the Mongol period was also
used in the sense of ‘execution’ (ba-yasa rasanidan, etc.).

1 See OCC, § 66, n. 4; § 88, n. 3; cf. Bursa Sicilli, A 43, f. 84b (kendii nefsini
salb étmek); Hicibzade, f. 126a (kendiini . . . ceviz agacina salb édiib). The trans-
lations in Horster, 95 (‘gekreuzigt’) and in Mantran—Sauvaget, 88, § 9 and 101,
§ 8 (‘I’exposition au pilori’) are erroneous. [pencil note:] In the phrase bargir
masliab bulunub (Bursa Sicilli, A 38, f. 40a) maslib seems to mean merely ‘killed’.

2 Barkan, 274, § 12; 286, § 53. This latter form proves that salb v (i) siydset
cannot be a corruption of salb-i siydset, with the meaning ‘execution as an
administrative punishment’.

3 Cf. below, ciirm ve (i) (ciirm-i?) cindyet, ta‘zir ve (i) te’dib, dem ve (ii)
diyet, at pp. 276, 271, 308 (n.*¥) respectively, and also seyf ve (i) siydset at
p. 209, above.

4 e.g., Barkan, 315, § 17; Miithimme Defteri, vol. 3, no. 196; MS. Eb, f. 30a.

5 Barkan, 136, § 28; 274, § 12; 286, § 53; Miihimme Defteri, vol. 6, no. 88.

6 See OCC, § 15 (in Ea, etc.), § 72, n. 3; MTM, i. 504; Barkan, 180, § 28;
Miihimme Defteri, vol. 10, nos. 76 and 208; vol. 12, no. 523; vol. 61, no. 192
(where it is synonymous with kisds). [pencil note:] In some contexts, however,
" the word siydset seems to be used in contrast to shari‘a: thus the Kapudan
Pasa attends to ahkam-i seri‘at we umiir-i siydaset (MTM, i. 538; cf. above,
p. 210). Similarly, the passage translated above at p. 209 is perhaps to be inter-
preted ‘the infliction of shari‘a penalties (hudid . . . ta‘zir) and non-shari‘a
penalties (szydset)’.

7 In that case it is sometimes called siydset-i g@hi (Uskiidar Sicilli, vol. g, f. 23b).
See also Barkan, 396, § 4 (siydset-i padisahi), and Bursa Sicilli, A 21, f. 239b
(stydset-i sultdni). In the penal law of 1254/1838~9 the term siydset-i ‘Grfiye is
used (R. Kaynar, Mustafa Resit Pagsa ve Tanzimat, Ankara, 1954, p. 296).

** [See pp. 192 et sqq.]
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limited number of crimes, so far as ordinary citizens are concerned.
Homicide committed with a lethal weapon (a@let-i cariha or alet-i
harb)! is, in accordance with the shari‘a, punishable with retaliation
(ktsas), but under certain conditions blood-money and a fine may
be paid instead.z Arson, too, is punishable with death.3 While a
thief is generally to have his hand cut off or to be chastised and/or
fined,* some versions of the Criminal Codes prescribe capital
punishment for the theft of a horse, etc. Another statuteé pre-
scribes hanging for the stealing of a prisoner of war, luring away
a slave or a boy,” breaking into a shop, entering a house [with
intent to steal?], and repeatedly committing thefts. A provincial
kaninname® goes even further, laying down that thieves and robbers
generally shall not be fined but be subjected to capital or severe
corporal punishment unless, a very similar kaniinname for Arabkir
adds,? ‘the offence they committed is petty’.

Also punishable with death are many offences against public
order and security,’ the possession of fire-arms by civilians (in
Egypt),'* serious violations of market regulations,’? counterfeit-
ing,3 acts of disobedience against the Sultan and the spreading of
calumnies about him,4 the illegal sale of grain and export of arms
to foreign (Christian) countries,!s etc. A large number of offences
mentioned in the Kan#nname for Egypt'® and in those for the
various corps of soldiers!? are also to be punished with siydset,
1.e., probably, death.

t See Miihimme Defteri, vol. 6, no. 625; Bagbakanlik Arsivi, K4mil Kepeci
catalogue, 677, f. 6a. For the definition of such a weapon see the fetvd in Topkap:
Saray1 Aryivi, E 12079 [cf. above, p. 185].

2 OCC, § 41. 3 OCC, § 92.
4+ OCC, §§ 64—73, 103, etc.
5 OCC, § 66 (in Pb, etc.). 6 OCC, § 74.

7 According to a fetvd of Ebu ’s-Su‘tad Efendi (Belediye Libr., MS. Belediye
71, f. 281a), it is in conformity with the religious law to execute someone who
habitually commits sodomy with non-consenting boys.

8 Barkan, 180, § 28. 9 MS. Bb, f. 134a.
To OCC, § 46 (1) and (2); Bursa Sicilli, A 14, ff. 172b, 231b; A 42, f. 1b.
11 Barkan, 356. 12 Guer, ii. 183—4; Porter, ii. 109.

13 Anhegger—Inalcik (and Beldiceanu, i), docs. 2, 5, 8, 9, 10; Evliyd Celebi, i.
567.

14 D’Ohsson, iil. 241.

s Miithimme Defteri, vol. 14, no. 96g; Bibl. Nat., Paris, MS. Suppl. turc 69,
ff. 1gob—191b.

16 Barkan, 355-87.

17 Barkan, 248, § 8; 261, §9; 398, § 15-16; 399, § 17; etc.; TOEM, 1329,
suppl., 48. . ,
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Other crimes, not dealt with in the kaniin, were capital offences
according to the shari‘a; examples are heresy,! vituperation of the
Prophet,z apostasy by a convert to Islam,* etc.

The Sultan, the Grand Vizier, and the other viziers (including
the provincial governors of vizier rank) had the right to put to
death any of their officers or officials,® except members of the
‘ulema corps,* at their discretion, the legal justification for this
authority being that such officials were kuls of the Sultan. They
had the same right with regard to people who were accused of
rebellion, fomenting sedition, and the like.5 (Murad IV one day
had fifteen to twenty high army officers executed for smoking
tobacco,~which he had forbidden.)® Nevertheless, as a matter of
form, a miifti was sometimes first asked to issue a fetvd legalizing
the execution.?

Other subjects, however, could not (in principle) be legally put
to death, even by the Sultan, without a proper trial and conviction
by a cadi;8 but this fundamental rule remained largely ineffective
until the reforms of Sultan Mahmid II in the nineteenth century.

(¢) Methods of capital punishment

In general, the Ottoman kanin does not specify in what form
the death penalty shall be inflicted. A few statutes prescribe
hanging (asmak),® and some Imperial decrees either hanging,©
impaling (kazuga urmak),’* decapitation (boyun urmak),’* cutting

* Celalzade, Tabakat, ff. 118a~119b.

2 Miithimme Defteri, vol. 7, no. 2263; vol. 10, no. 76; vol. 12, no. 523;
Horster, 32—3 (74-5).

* [EI*, art. ‘Murtadd’ (Heffening).]

3 Irrespective of whether they were former Christian subjects pressed in
their youth into the Sultan’s service under the devgirme system or born as free
Muslims (see Mumcu, 62—7). )

4 See below, pp. 269—70. 5 Hammer, GOR, vii. 375-6.

¢ Katib Celebi, Mizdn al-hakk, 36 (trans. G. L. Lewis, 51-2). For other
examples see Mumcu, 93 et seq.

7 Tournefort, ii. 35; Olivier, i. 164; and see above, p. 197.

8 Qlivier, i. 171.

9 OCC, § 74 (in Db, Ea, Fa, Gd, etc.), § 92 (in Fa). Cf. also DPC, § 1.

10 Anhegger-Inalcik, pp. 5, 9, etc. (Beldiceanu, i. 67, 71, etc.).

1 Miihimme Defteri, vol. 12, no. 441; MS. Ed, £. 67a (for highway robbers
and thieves).

13 The normal form of execution in the shari‘a (see Ibn Taymiya, 86). Some
Ottoman fetvas (e.g. Pir Mehmed, 337b) state that, according to the shari'a,
execution is to be carried out by the sword, not by hanging (salb).
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the criminal into two (tki bigmek), or throwing him into the sea.!
According to Ottoman mining regulations, dishonest supervisors,
subconcessionaires, etc. are to be thrown into the pits, a form of
punishment found in the earlier Serbian regulations.z

Stoning to death (recm), though prescribed in many Ottoman
fetvas as the required penalty for certain cases of fornication,3
seems to have been inflicted only in very rare cases.+ Janissaries
were often strangled and their bodies thrown into the sea.s

A singular form of execution was practised by the Janissaries who
guarded the training-grounds (ta‘limhane) for archers, the famous
Okmeydan1 on the outskirts of Istanbul: they sometimes hung
suspects by bowstrings on trees and used them as targets for their
arrows.®

The ‘ulema were generally exempt from capital punishment,’
although in exceptional cases, mainly political, even geyhiilislams?
were executed at the Sultan’s order. The ‘adaletname of 15935°
threatens cadis who do not inform the Sultan of the oppressive
acts of the local executive officers with pounding to death in (stone)
mortars (dibekde dogilmek).

This punishment of the ‘ulema is also mentioned by contem-
porary European writers,’° who give detailed descriptions of many
further forms of execution, such as strangling (with the famous
bowstring,* or by a cord), flaying, ‘ganching’, burning, etc.!!

1 MS. Fj, f. 18b; MS. Eb, f. 109a (for soldiers). [pencil note:] For the case
of a harlot apparently thrown into the sea see Mumcu, 140.

* Anhegger, 247, § 38; 258, § 78; 274; 485-6, § 29; Beldiceanu, ii. 254, § 45;
266, § 25.

3 e.g. Ibn Kemil, in Belediye Libr., MS. M. Cevdet O 44, f. 52a~b; 'Abdu
’r-Rahim, in British Museum, MS. Or. 12463, f. 68a.

+ Hammer, GOR, vi. 363—4 (a stoning in the Hippodrome in 1091/1680); cf.
d’Ohsson, iii. 259. s Na'ima3, ii. 425 (V. 352).
6 Evliya Celebi, i. 121. 7 See below, pp. 269—70.

8 e.g. Ahizade Hiiseyn Efendi in 1634, Hocazdde Mes‘id Efendi in 1656,
and Seyyid Feyzu’llah Efendi in 1703 (see Hammer, GOR, v. 168, 652; vii. 89;
and the list of geypiilislams in Danigmend, iii, nos. 37, 49, 66). For the execution
of other ‘ulemd see Mumcu, 126—9, 132.

¢ Képriilii Libr.,, MS. II, 360, ff. gob-gra; Ulugay, XVII. asirda, 166
[= Belgeler, ii[3—4. 106].

10 Rycaut, book II, chap. iv; Cantemir, 184—5, n. 25; de Tott, i. 28.

® [pencil note:] In pre-Ottoman Turkish states the bowstring had been the
instrument of execution for members of the royal house in order to avoid shedding
their blood, see Fuad Képriilii, in Jkinci Tiirk Tarih Kongresi Ustanbul, 1937) . ..
tebligler, Istanbul, 1943, p. 409, n. 58 and in Tiirk Hukuk Tarihi Dergisi, i
(1944), 1-9. See also Mumcu, 118-19.

1 Menavino (1505-14), 52; Postel (1549), 124-5; Dernschwam (1553-5), 69,
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Their moral indignation at the cruelty of Ottoman criminal justice
seems somehow to ignore some of the hardly less inhuman penalties
inflicted at the time in Christian Europe.

The confiscation (musddere) of a convicted offender’s property,
although practised from early periods of Islam, is not a shari‘a
penalty.! The Seyhiilislam Ebu ’s-Su‘id Efendi ruled in one of his
fetvas? that the property left by non-Muslim brigands who suffered
capltal punishment must not be carried off as booty (and that their

- wives and children must not be made slaves). The Ottoman kanin
(for Egypt) too lays downs3 that the property of criminals put to
death shall not be seized for the Public Treasury but handed over
to their heirs, if they have any.

In the case of brigands and rebels, however, the men charged
with their execution are allowed to seize their property,* or it may
be confiscated for the Public Treasury.5 Decrees of the fifteenth
century also prescribe the confiscation of the property (r:zk) of
coiners sentenced to death.® If the person executed (or otherwise
punished) was a ‘slave’ (kul) of the Sultan, his property used to
be confiscated, since it was regarded as belonging to the ruler, his
master. As an act of mercy, however, the Sultan sometimes left it,
or part of it, to the dead man’s family.”

(d) Severe corporal punishment

In Ottoman usage siydset may, as mentioned before, also mean
severe corporal punishment in various forms. The most common
one is the shari‘a penalty of the amputation of a hand.8 Unlike the
religious law, however, the kanin imposes this punishment not

111-12, 141; Rauwolff (1573—7), 41; Schweigger (1578-81), 173 (with drawing);
Mundy (1608—28) 55-6 (with drawing); Deshayes (1621), 222—3; Du Loir
(1639—41),179 Thévenot(1655—7),130-1; Febvre<167o> Etat, 172—4; d’ Arvieux
(1653-83),i. 219—22; v. 274~7; Poullet (1658), i. 153; Russell (1740-53), i. 333;
* Dallaway (1797), 33, 80; and many others. See also d’Ohsson, iii. 241, 267.

I See 14, art. ‘Musédere’ (Baysun).

2 QOriginal fetvd in the archives of Topkapi Sarayi, E 12078, published by
Mumcu, doc. 18.

3 Barkan, 362, § 13 (1). See also Ongan, no. 182.

+ Barkan, 362, § 12. s Mumcu, 140, Nn. 357; 149, I52.

6 Anhegger—Inalc1k, pPP- 5, 9, 13, etc. (Beldiceanu, i. 67, 71, 75, etc.); Beldi-
ceanu, ii. 256.

7 Mumcu, 14851, 160 et seq.

8 See OCC, § 72 (in Va marg., Vc marg.); TOEM, 1329, suppl., 49.
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only in certain cases of theft! but also for knifing people habituallyz
and for habitually forging decrees or legal certificates.3 As an
administrative punishment (siyd@seten)* it was inflicted also for
counterfeiting as well as for clipping (kzrmak) coins.s

Other severe corporal penalties in the kdnin are unknown to the
shari‘a: castration for abducting (or attempting to abduct, or
complicity in abducting) a woman, girl, or boy,® and, according
to one manuscript, for sodomy;? the branding of the forehead for
procuring and for fraud ;8 according to a rare statute,® the branding
of the vulva of a woman or girl who voluntarily elopes with a man;
the slitting of the nose™® or cutting off of the ear of an army deserter
in the case of a first offence;™ and, according to non-standard
stydsetnames only,'? the cutting off of the nose of a professional
procuress. (The last-mentioned penalty, it may be noticed, is
prescribed for the same offence in the Dulkadir Penal Code,!3
which also imposes castration for abduction.)+

On the other hand, it cannot be mere coincidence that all the
Ottoman statutes which lay down severe non-skari‘a penalties for
civilians were later superseded by milder regulations’s or explicitly
abolished.16

From the evidence found in cadis’ registers and in other
Ottoman (and European) sources in regard to the actual infliction
of punishment, it is not clear how common was in normal practice
the shari‘a penalty for theft, i.e. the amputation of a hand or foot.
This penalty seems to have been often replaced either by more
lenient punishment (strokes, fines, etc.) or by more severe penalties
(execution).” This does not mean, of course, that it was abolished.

I OCC, §§ 65 (in Pb, etc.), 66, 68 (in Ta).

2 OCC, § 49. 3 OCC, § 98(2). 4 Bursa Sicilli, A 26, f. 398b.

5 See firman of Safer 902/1496 in Bursa Sicilli, A 26, f. 398b and firman of
986/1578 in Daglioglu, no. 132. See also Miithimme Defteri, vol. 7, no. 1393.

6 OCC, §§ 10, 11, 15 (1) (in Da, Db). 7 OCC, § 32 (in Ra).

8 OCC, §§ 75, 98 (1). According to European observers (Menavino, 53; Du
Loir, 81; etc.), also for bearing false witness.

s OCC, §11. 10 Cf. also Anhegger—Inalcik, p. 31 (Beldiceanu, i. 95).
1 TOEM, 1329, suppl., 48-9.
12 OCC, § 57 (in Da, Db). 1 DPC, § 14 (in A). % DPC, § 15.

s OCC, §§ 10 (so far as accomplices are concerned: see § 12); 11 (see versionin
Ta, Va, Vc marg.); 15 (1) (in Da, Db), 32 (in Ra), 57 (in Da, Db) (see all other
versions); 75 (see §§ 30 and 57).

16 OCC, § 98 (1), § 98 (2). [See above, p. 149.]

17 Cf. Russell, i. 334; d’Ohsson, iii. 266.
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For example, a firman of 9g95/1587" orders the amputation of a
non-Muslim’s hand for theft; in the following century a firman2
gives orders, on the recommendation of the Kadi-‘asker of
Riméli, that the right hands and left feet of robbers who had
confessed their deeds are to be cut off; and a firman of
1135/ 1722-33 refers to a thief who had one hand and one foot
amputated.

(e) The procedure for carrying out siyaset punishment

Capital or severe corporal punishment is to be inflicted only
after the offender has been duly tried and convicted by the cadi,
who issues a legal certificate (hiiccet-i ser‘iye) to this effect to the
executive officers (ehl-i ‘6rf) and records the case in the register
(sicill) of his court.* According to a provincial kandinname,s the
local governor is not to adjudicate in a trial instead of the cadi, and
the subas: must not carry out any penalty not imposed by a cadi;
if, after being warned, he goes on doing so, he will be dismissed
and even subjected to siydset punishment. A person unjustly
subjected to severe corporal punishment, such as amputation of
the hand, by an executive officer can sue him and claim com-
pensation (dzyet) from him.6

Generally, siydset punishment is to be carried out by the
executive officers (ehl-i “orf),” such as a subagz or a voyvoda (both
often called za‘im)? acting on behalf of the governor (beglerbegi or
sancakbegi),? a special commissioner of the Sultan (yasake: or
yasak kul,*° mibagir),"* a kagif (in Egypt),’? and others.

On certain lands that are ‘free’, the governors’ ehl-i ‘orf are
instructed to inflict the punishment in co-operation (ma‘rifet) with

I Miihimme Defteri, vol. 62, no. 228.

2 Ulugay, XVII. asirda, 406—;. 3 Kalebend Defteri 1, p. 2.

4+ OCC, §§ 88, 116; Barkan, 71, § 50; 264, § 14; 286, § 53; 314, § 16; etc.; MS.
Kd, f. 16a; Miihimme Defteri, vol. 67, no. 140; Bursa Sicilli, A 51, f. 55a.

5 For Egypt: Barkan, 382, § 41.

§ Ulugay, XVII. asirda, 347. 7 OCC, § 88.

8 Cf. Celalzade, Tabakat f. 87a; Konya Sicilli, vol. 1, p. 144.

9 Barkan, 7o, §44, 274, § 12; Bursa Sicilli, A 51, f 55a (appointment of
subagz); MS. Fj, f. 18b (appointment of governor). For the two kinds of subag:,
the sancak subagis: and the toprak subasisi, see 1TED, iii (1960), 123.

10 Anhegger-Inalcik, pp. 8o, 83, 85 (Beldiceanu, i. 153, 155, 157; cf. 171);
Beldiceanu, ii. 256, § 5. See also OCC, § 125; Barkan, 10453, § 1.

11 Often a gavuy of the Palace (Mithimme Defteri, vol. 12, no. 944). See also
above, p. 228.
12 Barkan, 362, §§ 12, 13 (1); 364, § 17.
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the local fief-holders, emins, tax-farmers (miiltezim), or officers of
the nomads and soldiers.!

For military and, it seems, other offences too, stydset punish-
ment is to be inflicted on soldiers by their own officers.z A Janissary
liable to capital punishment was handed over to the ‘asesbasz. On
receipt of an Imperial order to carry out the punishment, he was
strangled after the evening prayer and his body, with a stone
tied to the neck, was thrown into the sea. A Janissary’s execution
used to be announced by a cannon-shot, but this was prohibited
in the seventeenth century.?

Members of nomad tribes (yiiriik) suffered siydset punishment
at the hands of their own officers.4

Criminals who were according to the shari‘a subject to retalia-
tion (ksas) by the victim or his next of kin seem in Ottoman
practice to have mostly been punished by the ehl-i ‘6rf.5 The
‘adaletname of 15956 lays this down as a general rule. In the
eighteenth century de Tott claims? that whereas in the Crimea the
next of kin carry out retaliation themselves, in Turkey they only
attend the execution. Significantly, kisds and siyaset (or katl by the
public executioner) are in Ottoman usage often synonymous
terms.8

The executioner (cellid)® was often a man of the subagz,’° some-
times a night-watchman (“ases)!* or (in Istanbul) a subordinate of
the Muhzir Aga.12

* Miihimme Defteri, vol. 23, no. 250; Barkan, 136, § 28; 264, § 14; 247, § 7;
Maliye Defteri 546, p. 3; 2775, D. 1451; Refik, Agiretler, no. 37. But see
Miihimme Defteri, vol. 3, no. 355.

2 TOEM, 1329, suppl., 49; Barkan, 248, § 8; 261, § 9; MS. Eb, f. 109a;
Bursa Sicilli, A 32, f. 68b; MTM, i. s510.

3 Hezirfenn, MS. Paris, ff. 88b—89a. But see Russell, i. 333 (for Aleppo).

4+ MS. Kd, ff. 15b—16a; MS. Ia, f. 67b; MS. Id, p. 14; MTM, i. 307-8.

s Already Mawardi (p. 398) holds that the next of kin must not carry out
retaliation himself without the ruler’s permission.

6 Kopriilii Libr.,, MS. II, 360, f. 91a; Ulugay, XVII. asirda, 166—7 [= Bel-
geler, ii/3—4. 106]. See also British Museum, MS. Or. 9503, ff. 52b—53b.

7 De Tott, i. 350—1; see also 1. 200.

8 e.g. Miihimme Defteri, vol. 61, no. 192; Hezarfenn, MS. Paris, f. 88a-b.

9 See Bursa Sicilli, A 42, f. 1b. For the executioners, sometimes called
meydan ustalar, and their chief (celldd-bast) in later periods see Bibl. Nat.,
Paris, MS. Suppl. turc 1027, f. 193a and Evliya Celebi, i. 518. Cf. also White,
i. 129. 1o Schweigger, 174.

It Bursa Sicilli, A 44, f. 452; Evliya Celebi, i. 517; Nri, gor—2 (the ‘asesbag:
in Istanbul was a Janissary officer). For the executioners in the Sultan’s Palace

see Mumecu, 118.
12 Mumcu, 139. [He too was a Janissary officer, see, e.g., Gibb-Bowen, i. 325.]
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Capital and severe corporal punishment are to be inflicted
yérinde (mahallinde), i.e. at the place where the crime was com-
mitted. After the offender is convicted, it is strictly forbidden to
take him for punishment to another cadi’s district or to any other
place, even his permanent residence.! The reason for this is
probably that it was feared that he might find a way to evade
punishment. If a criminal liable to execution escapes from prison
by bribing his jailer (a wvoyvoda, ‘amil, etc.), the latter is to
recapture him or to be executed in his stead.2

There seem to have been few fixed places for public executions.
According to eighteenth- and nineteenth-century European
writers,3 it was often carried out at the scene of the crime. Trades-
men often paid the hangman for not performing his office near their
shop. A firman of 9921584 prohibits the execution of criminals at
Bursa in front of a caravanserai and shops which belong to the
waqf, since guests and customers may cease to come there and
thus reduce the income of the endowment.+ In later periods at
least, criminals in Istanbul were often executed at the Imperial
Gate (Bab-i hiimdyin), the first gate of the Sultan’s Palace,s or
below the nearby Alay kogkii,5 opposite the Sublime Porte (Bab-i
‘ali),” or near the so called siydset cegmesi in the Imperial Palace.8
Sometimes executions were carried out in front of a Christian
church.?

"~ According to a seventeenth-century European source,’® no
executions were carried out during the month of Ramazan.

After the execution of officials, rebels, and brigands, their heads
were often sent to Istanbul and exposed there to public view.!* The
corpses and severed heads of those executed in Istanbul too were
frequently exposed, those of non-Muslims in a particularly
ignominious fashion.'?

1 OCC, § 88; Barkan, 264, § 14; 268, § 10; 286, § 53; etc.; MS. Eb, f. 33a.

2 Barkan, 397, § 9; Purdev, Kanuni, 50; and, more generally {see above,
p- 236 and n. 1], Mithimme Defteri, vol. 7, no. 261.

- 3 Driesch (1719—20), 384; Liideke (1771), i. 306—7; de Tott (1755—74), i. 200;
Dallaway (1797), 80; White (1844), i. 130-1.

4 Daglioglu, no. 181. 5 See EI?, art. ‘Bab-i Humayun’ (Heyd).

¢ See Uzungarsili, Saray Teskildt, 25.

7 Copy of late-eighteenth- or early-nineteenth-century decree in Bibl. Nat.,
Paris, MS. Suppl. turc 1027, f. 193a. 8 Uzungarsili, Saray Teskildt:, 23.
9 Mumcu, 122. 10 Febvre, Etat, 71.

11 Mumcu, 122—4, 140. For the texts of placards exposed with the severed

heads and stating the crimes of the executed officials see Mumecu, docs. 5, 8.
12 D’Ohsson, iii. 241; White, i. 130.
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The corpse of a person put to death, including the clothes,
belonged to the executioner (cellad); the relatives could buy it
from him for a price varying in accordance with the dead person’s
rank.!

(f) Special cases

If a fief-holder, ‘@lim, official, soldier, or other ‘slave’ (kul) of the
Sultan committed a serious crime, he must be imprisoned and
the matter be submitted to the Sultan. In the case of fief-holders,
the sancakbegi or cadi had first to report to his beglerbegi. If after
a thorough investigation the latter was convinced of the guilt of the
accused, he was to imprison him. No penalty was to be inflicted
before an order had been received from Istanbul.?

If a fief-holder incurred siydset punishment (but not if he had
committed a minor offence), his fief was to be given to someone
else.? Similarly, religious and waqf officials appointed by berat
who were guilty of a major crime were to be deprived of their
posts.4

In order to ensure a certain degree of supervision, the pro-
vincial authorities were, at least in the sixteenth century, enjoined
to draw up and submit periodically, every four months or every
year, a detailed list of the criminal cases they had dealt with, the
penalties, especially capital and severe corporal punishment, they
had inflicted and the property they had seized from the criminals.
Governors who in their administration of criminal justice violated
the shari‘a and the kaniin were threatened with punishment.s

Out of respect for religion and its functionaries, members of
the “ulema class were generally not liable to any siyaset punishment.
As will be discussed below,” the penalties they suffered were not

I D’Ohsson, iii. 241.

2 OCC, § 87; § 123, note (Lb marg.); Barkan, 96, § 24; 180, § 28; Daghoglu,
no. 30 (text of such a buyuruldu); no. 66 (firman); MS. Eb, f. 53a-b.

3 Barkan, 267, § 4; MS. Sb, . 40a; MS. Eb, ff. 52b (better version in MS. Ed,
f. 62b), 53a—b, 130b. But according to a firman of 967/1568, a sipdhi (or other
soldier) is to be deprived of his fief (or dirlik) merely for drinking wine (Mithimme
Defteri, vol. 7, no. 1691).

4 OCC, § 123; cf. Barkan, 180, § 28.

5 Edremit Sicilli, 42/1177, f. 25a (firman of Ramazan g21/15135 to the Sancak-
begi of Karas1); Bursa Sicilli, A 42, f. 142a (firman of Ramazan 950/1543 to the
Sancakbegi and the cadis of Bursa). See also Barkan, 365, § 18 (for Egypt).

6 See Hezarfenn, MS. Paris, f. 135a. 7 See pp. 274, 289.



270 PUNISHMENT

even strokes or fines but dismissal and banishment.! From the
late sixteenth century, however, governors and other high secular
officials gave orders for the hanging in public of cadis and other
‘ulemd. Firmans? had to be issued to prohibit this and to ensure
that, if accused of crimes, ‘ulema were tried only by the kadi-
‘askers in the Imperial Divan.*

Sometimes exiled ‘ulema were secretly poisoned or otherwise
put to death by order of the Sultan.3 Some rebellious ‘ulema in the
early eighteenth century, it is said, were first granted a horse-tail
(tug), the standard of a military governor; they could then be
‘liquidated’ like any other ‘man of the sword’.4

For counterfeiting, even a former cadi could be sentenced to
have his hand cut off.s

(2) Bedel-i siyaset

Offenders sentenced to siydset punishment are not to pay any
fine in addition.** Nor may their punishment be commuted to the
payment of a fine (bedel-i siyaset). The cadis are warned to prevent
such abuse by the ehl-i ‘orf; if they are not able to do so, they are
to report such cases to the government.® If a sancakbegi releases
a person who deserves siydset punishment without the cadi’s
consent, the bef shall be considered ‘guilty’ and his men who let
the criminal go shall be liable to siyaset.”

The innumerable firmans in this matter8 indicate that these
prohibitions were very often ignored by the executive officers. The
latter naturally preferred collecting a fine (or a bribe) to the
infliction of the legal siyaset penalty, though they thereby obviously
weakened the deterrent effect of the criminal regulations.?

¥ See Daglioglu, no. 8o (firman of Rebi* I 976/1568).

2 e.g. a firman of 1011/1602—3 published in Feridin, ii. 225-6 and copied in
Abhmed Lutfi, 65—9. * [See above, pp. 221-2.]

3 Uzungarglt, in TM, v. 244; Zinkeisen, vi. 24; de Crouzenac, 22.

4 Relation, 121, 125—7; Perry, 106—9; Pococke, i. 170; Toderini, i. 42. For the

" punishment of ‘ulemd by being pounded to death in a mortar see above, p. 263.

5 Mithimme Defteri, vol. 7, no. 1393.

*% [pencil note:] See below, p. 278. But see the (exceptional) provision in
OCC, § 65 (reading of Ph).

6 Barkan, 71, § 44; 180, § 28; 274, § 12; etc. 7 Ibid., 27, § 21.

8 e.g. Mithimme Defteri, vol. 3, nos. 120 and 1399; vol. 78, nos. 4012,
4013; MS. Nb, f. 32a; MS. Eb, ff. 30a~31a [= Belgeler, ii[3—4. 111-12]. See
also Liideke, i. 306—7.

9 The public disorder resulting from this abuse (in relation to the hudid
penalties of the shari‘a) was already deplored by Ibn Taymiya in the early-
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Sometimes, however, the term bedel-: siyaset is apparently used
to mean some type of fine.! It may perhaps refer to a fine exacted
when the siyaset punishment could not be inflicted for lack of
adequate proof? or because no private plaintiff had come forward
and demanded the penalty.3 In the latter circumstance, however,
the imposition of a fine was prohibited and it was ordered that
the accused be sent for punishment to Istanbul. An entry of
950/1543—4 in the register of the cadi of Bursat mentions that a
solak farmed out the bedel-i siyaset of certain places from the
subag: (za‘im) of Bursa, but that these dues had been abolished by
firmans.

3. Ta'zir: the ‘bastinado’

In Ottoman usage fa‘zir generally means corporal chastisement,
i.e. strokes.* Exceptionally, the term ta‘zir bi’l-darb is used to
distinguish it from za‘zir bi’l-mal, i.e. fines,5 ta‘zir bi’l-teghir, i.e.
exposition to public scorn,b and Za‘zir in its widest sense, i.e.
discretionary punishment by order of the ruler, which may even
include execution (ta‘ziren katl).”

Often found as synonyms of za°zir are the vaguer terms hakkin-
dan gelmek8 or te’dib (also te’dib ve (ii) ta'zir or tazir ve (ii) te’dib),
‘to punish’. In fifteenth-century decrees™® sokidmek (sekidmek) may
have been used in the same meaning.

The Ottoman Criminal Code lays down that unlike the siyaset
punishment (see above) ta‘zir, being a shari‘a punishment, is to

fourteenth-century Mamlik state (see al-Siydsa al-shar‘iya, 74; trans. Laoust,
67).

I Bursa Sicilli, A s1, f. 16a (a case of attempted fornication).

2 Barkan, 27, § 21; 71, § 44. 3 MS. Nb, f. 32a (firman of 999/1590-1).

+ Bursa Sicilli, A 42, f. 114a.

* [pencil notes:] On ta‘zir, see Mawardi, 399—403. For a Risdla muta‘allika
bi’l-ta‘dzir, by Civizade (? Muhiyii "d-Din, d. 954/1547, or his son, d. 995/1587),
see Siileymaniye Libr., MS. Esad Ef. 697, ff. 41b—64b.

5 MS. Bd, {. 208a; Barkan, 49, § 8; Lugal-Erzi, 94.

6 Debbagzade, 287-8.

7 Fetvad of Seyhiilislam ‘Abdu’llah Efendi in firman of late Cumada I 1140/
1728, published by Miinir Aktepe in T'D, viii/t1—12. 77—9. For the controversy
whether the shari‘a permits such punishment see Ibn Kayyim al-Jawziya, Turuk,
124-5.

8 OCC, §§ 58, 61.

? OCC, § 35; Barkan, Index, s.v. ‘Te’dib’; Bursa Sicilli, A 44, f. 59a. For
Arabic adab in the meaning of discretionary punishment see Aba Yasuf, 89.

1o Anhegger—Inalcik, pp. 7, 13-15, 64, 73; p. viil, n. 1a; Beldiceanu, ii. 329,
last line.
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be carried out by the cadi.® It was left to his discretion how many
strokes were to be administered in each case;? the kanin does not
fix their number. The only exception is the penalty for damage
done by animals to crops etc.,® prescribed in a statute which
originally+ did not form part of the penal code; in this case the
reason may be that the number of strokes is fixed in accordance
with the number and type of animals involved.

Unlike Ottoman law, however, the Dulkadir Penal Codes pre-
scribes the number of strokes also for the drinking of wine and
for false accusation of fornication (kagf), in both cases 8o strokes.

- But this is the punishment laid down in the shari‘a as a hadd
penalty (not ta‘zir): it is in Ottoman sources often called hadd
(v)urmak, and was inflicted for these offences in the Ottoman
Empire too.6

After a person had been condemned to ta‘zir punishment, the
strokes were generally administered on the spot, in or near the
law-court, i.e. in the presence of the cadi,” in the courtyard of
the Grand Vizier’s palace, or even in (or near) the hall of the
Divan.? Only afterwards was the offender, if the sentence required
it, handed over to the ehl-i “drf who were entitled to collect a fine
from him.?

In many cases, however, the defendant was not brought before
a cadi at all but was given the strokes by order of an executive
officer (the Grand Vizier, the Yefiigeri Agas1 or another Janissary

t Te’dib punishment of soldiers, which in many cases may also have been in
the form of strokes, was, however, inflicted by the offenders’ officers (Barkan,
355, § 15 357, § 35 359, § 5)-

2 See OCC, § 30. ‘ 3 OCC, § 108.

4 See Aa (and Ab, Ba) [and above, pp. 13-14].

s DPC, § 39 (2) and (3).

¢ Trabzon Sicilli, 42/1815, ff. 113, 12b (Sevval 964/1557); Debbagzade, 290;
Ziya ed-Din, 153. For fornication by a non-muhsan 100 strokes were to be admini-

stered as hadd punishment (Ziya ed-Din, 150 [cf. Juynboll, 301-2]).

: 7 Barkan, 265, § 3; Bursa Sicilli, A 32, f. 6b; Uskiidar Sicilli, vol. 1, f. 8b.
The strokes were administered by the muhzwr of the law-court (Haskdy Sicilli,
vol. 1, p. 33), by the aga of the offender (a soldier) in the court (Trabzon Sicilli,
42/1815, f. 12b), etc. Cf. d’Arvieux, i. 445; Vi. 430.

8 Deshayes, 210; d’Ohsson, iii. 363. In the Imperial Divan the punishment
was inflicted by kapucis of the Palace, elsewhere by the Muhzir Aga’s men (M TM,
i. 510).

9 Barkan, 265, § 3; Bursa Sicilli, A 35, ff. 362b, 3992; A 41, f. 20a. Sometimes
the offender disappeared after undergoing the bastinado without paying his fine
(ibid., A 36, f. 38b).
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officer, a governor, subag:, muhtesib, yasakg, etc.), often immedi-
ately after arrest and on the spot.!

According to the kanin, the ta‘zir punishment was carried out
by beating the offender with a stick (agag, degnek, comak). More
specifically, an 7htisab regulation? prescribed that the strokes were
to be administered on the soles of the offender’s feet (tabamna)—
the famous bastinado ( falaka). (Evliya Celebi, however, mentions?
that the ‘asesbas: and subag: in Istanbul punished criminals with
the scourge (kirbac) and lash (taziyane).)

The very common spectacle of the bastinado# has been described
in great detail by many European observers.s Generally, the cul-
prit was laid on the ground and his feet were immobilized between
a stout pole or board (falaka) and a rope passed through two holes
at its ends. T'wo men lifted the pole so that only the offender’s
shoulders touched the ground. Two others then inflicted strokes
on his bare soles (and other parts of the body) with long pliant
sticks about one finger thick. A seventeenth-century Turkish
miniature® depicting a raid on a tavern in Istanbul shows a fifth
man, who, perhaps, is counting the strokes.

According to many Muslim legists of the Hanafi school, ta‘zir as
discretionary punishment must not exceed 39, 75, or 79 strokes,
but Abl Yasuf is reported to have allowed more than 100 to be
given.” An Ottoman miifti® demanded that in fixing the penalty the
cadi should take into consideration, besides the crime committed,
the status of the offender and his endurance.

MTM, i. 503—5. See also above, pp. 231-2.

Tarih Vesikalar, no. s, p. 336, § 12.

Evliya Celebi, i. 121. See also d’Ohsson, iii. 256-7.

See EI?, art. ‘Falaka’ (Lecomte).

Bassano (1537), 28 (63); Busbecq (1555-62), 155-6; Dernschwam (1553~
5), 69; Rauwolff (1573—7), 42; Schweigger (1578-81), 174; Du Loir (1639—41),
187; Thévenot (1655—7), 129—30; de Dreux (1665-9), 131; Le Brun (1678-84),
83, 138; de Saumery (1719), ii. 102—-5; Liideke (1771), i. 305—6; Slade (1829~
31), ii. 47; and many others.

6 T. Menzel, Mehmed Teufiq, Das Abenteuer Baudem’s, Berlin, 1911, frontis-
piece; also in F. Taeschner, Alz-Stambuler Hof- und Volksleben, i, Hanover,
1925, pl. 23, and in Pallis, Fig. 36.

7 Fetvd of an early-eighteenth-century seyhiilislam in Argiv Kilavuzu, ii, doc.
22. [pencil notes expanded:] The ta‘zir punishment thus exceeded the maximum
number of strokes inflicted as hadd, as some (M3liki) jurists had considered per-
missible (Mu'‘in al-hukkam, 191). According to d’Ohsson (iii, 270 n.), such
penalties exceeding the generally accepted legal maximum had been permitted
by some miiftis and were termed ta‘zir-i gedid.

8 Pir Mehmed, 68a.
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In practice, the number of strokes administered was often much
higher than the legal maximum permitted by the shari‘a. It was,
of course, greatly to the interest of the executive officers that the
cadi should impose a large number of strokes, since in many cases
the amount of the fines they received depended on it.

The Ottoman cadis, when recording a ta‘zir punishment in their
registers, generally do not mention the number of strokes given.
But an Ottoman document refers to 200 strokes,! and European
travellers mention still heavier penalties, of up to 300, 400, and
even 500 strokes.? People given such severe punishment were
unable to walk for a long time, and some even died as a result of
the beating.3 On the other hand, it often happened that some
person present interceded in favour of the offender before he had
received the full number of strokes.*

In accordance with the shari‘a rule for ta‘zir punishment,s
Muslims and non-Muslims, free Muslims and slaves, civilians and
soldiers, men and women were liable to the same penalty; women,
however, were generally beaten on the buttocks.6

The only people not to be subjected to this degrading punish-
ment (just as they were not subject to fines)? were religious
dignitaries and waqf officials (cadis, miiderrises, seyhs, hatibs,
imams; miitevellis, nagirs, and the like) and, probably, fief-holders,
who held their office on the strength of an Imperial berat; they
were only to be severely reprimanded by the cadi and warned not
to commit their offence again.8 However, an Ottoman seyhiilislam
ruled in a fetvd that a cadi was liable to za‘zir punishment for
striking and expelling from his law-court people who had come to

T Bursa Sicilli, A 27, f. 31b.

2 See, e.g., Dernschwam, Du Loir, Le Brun, cited above, p. 273, n. 5.

3 According to a fetvd by Pir Mehmed (f. 68a), if a person dies after receiving
more than 100 strokes the Public Treasury (beyt iil-mal) has to pay half the
- blood-money for homicide.

4 Russell, i. 334; H. von Moltke, Briefe iiber Zustinde und Begebenheiten in
der Tiirket, Berlin, 1876, p. 85 (chap. 19).

5 Debbagzade, p. 285 in margin [; Bilmen, iii. 310, § 846].

¢ See the sources cited above, p. 273, n. 5.

7 See below, p. 289.

8 OCC, § 123; cf. Barkan, 180, §28. [pencil notes:] For the preferential
treatment of the higher classes with regard to ta'zir see Mawardi, 399—400
(cited above at p. 180) and the risdla of Civizade (above, p. 271, n. ¥), f. 44a.
According to White, ii. 336—7, however, an offender’s higher status was some-
times held to entail heavier punishment.
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lodge a complaint against an oppressive official.” In fact, it is known
that pasas sentenced cadis to strokes.2

According to later kaniannames,® the Grand Vizier used to
sentence military officers and civilian officials to chastisement
which was not carried out in public. They were either beaten in the
Divan hall or handed over for punishment to their superiors,
unless—one version adds+—they were descendants of the Prophet.

These last (serif, seyyid) were treated with special consideration.s
In the seventeenth century d’Arvieux recounts® that when a gerif
was condemned to the bastinado his green turban was first re-
spectfully removed, placed on an embroidered handkerchief and
covered with another one; only then was the punishment inflicted.

A detailed description of the ta‘zir punishment of a Janissary,
which was termed meydan étmek, is given by Hezarfenn.? After the
matter (a military offence?) has been submitted by his odabag: to
his gorbact and permission given for his punishment, his fellow-
soldiers are summoned to assemble after the evening prayer and
supper in a nearby open space (meydan). The odabag: first makes
a speech admonishing the soldiers to abstain from such offences.
The offender is then laid on the ground, with two men holding
him, and by the light of a candle is given the required number of
strokes by the odabagi—40 for a petty offence or 8o for a graver
one. If the offence is still more serious the punishment is repeated
on the two following nights. Thereafter he is put in chains for a
number of days. During the month of Ramazan8 and on the nights
from Thursday to Friday no punishment must be carried out,
since Haccl Bektag, the patron of the Janissaries, is said to have
disapproved of this.

4. Fines
(a) Terms
In the Ottoman kaninndmes monetary fines are called kinkk (or

1 “Ilmiye Sdlnamesi, 407.

2 L. Fekete, Das Heim eines tiirkischen Herrn in der Provinz im XVI. Jh.,
Budapest, 1960 (Studia historica Academiae Scientiarum Hungaricae, no. 29),
p- 15.

3 MTM, i. 504, 510, 524. 4 Niri, 637-8.

5 See Businello, i. 79—80, and above, p. 222.

6 D’Arvieux, i. 84—5. See also Rycaut, book II, chap. vi.

7 Hezarfenn, MS. Paris, f. 88a-b [; cf. Uzungargili, Kapukulu, i. 622-3].

8 In pre-Ottoman times the cadis’ courts did not function during this month
of fasting (see T'yan, Histoire, 284).
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kinluk),' ciirm,? cerime,® or by the shari‘a term, ta‘zir bi’'l-mal.+
Often they are called ciirm-i cindyet or ciirm ve cinayet. The latter
expression, probably pronounced in the Persian way ciirm i
cindyet,5 presents a problem, for whereas ciirm means both ‘crime’
and ‘fine’, cinayet has (strictly) in Turkish the former meaning
only.S Ciirm ve (i) cindyet cannot therefore be understood as ‘les
amendes et les pénalités pour blessure’.” It may perhaps be an
abbreviation of some fuller expression, such as the rather rare
resm-i ciirm ve (i) cinayet.8 Alternatively, it might be a corruption
of ciirm-i cindyet, ‘the fine of (i.e. for) a crime’.% In any case, the
original meaning seems later to have been forgotten, as is evidenced
by forms like ciirmlerinifi ve cindyetlerini#i,'° in which the two words
are regarded as synonyms, both with the meaning ‘fine’.

In some Ottoman mining kanins fines are called udav (udava)
ciirm, the first word being the Serbo-Croat term for monetary

penalty.1t

1 See OCC, § 5, n. 2 to trans. Kinamak or kinatmak is ‘to fine’ and kinanmak
‘to be fined’ (see TOEM, 1329, suppl., 49; Barkan, 249, § 4; 250, § 7; Bayezit
Libr., MS. Veliyiiddin 1466, f. 124b (fetva of Ebu ’s-Su‘id Efendi)). [pencil
notes:] “To fine’ may be also tecrim étmek and tagrim étmek (original fetva in
University Libr., Istanbul, MS. T 4401, f. 80); cf. Barkan, 314, § 16: tecrim ve
takrim (read tagrim?).

2 Pronounced, and in some vocalized kaniinname MSS. even written, ciiriim.

3 In popular parlance (d’Ohsson, iii. 213-14) and sometimes in vocalized
texts (Kayseri Sicilli, vol. 4, pp. 83, 168, etc.; Babinger, Sult. Urkunden, 204,
line 3; cf. also ibid., 258, line 7) cereme or cerime.

+ See Barkan, 49, § 8; MS. Bb, f. 208a.

5 Thus vocalized in some MSS., e.g. MS. Fh, f. 25a.

6 In Muslim law jindya (plur. jindydt) means ‘tort, delict’. However, in medi-
eval Arabic jindydt also signified ‘indemnifications, fines’, e.g. for murder (see
Ibn Taymiya, 42; Dozy, s.v.). In Persian too jindyat may mean ‘fine’ (see
Rashid 2l-Din, 254, 263). 7 Mantran—Sauvaget, 75-6, 78, 1012, etc.

8 TOEM, 1329, suppl., 47; MS. Oa, f. 81a. Cf. Beldiceanu, i. 119, who
renders ciirm ve (ii) cindyet ‘[les amendes dues] pour les délits et les crimes’.
[pencil note:] This interpretation is supported by the phrase al-jard’im wa’l-
Jjindyat, ‘[revenue from, i.e. fines for] offences and crimes’ found in a treatise
written by an official of the Mongol treasury at Tabriz in the middle of the
fourteenth century and revised in the fifteenth (see W. Hinz, Die Resdld-ye
Falakiyyd, Wiesbaden, 1952, p. 187); cf. also ... jurm u jindyat bisitGnand in a
decree of the Ilkhan ruler Ghizan (1295-1304) (Rashid al-Din, 290).

9 Cf. the corrupted form ciirm i (spelt ve) galiz, ‘serious crime’, in the copy
of a firman in Miithimme Defteri, vol. 58, no. 40. [pencil note:] This interpreta-
tion is supported by the phrase cindyat mukabelesinde vaz* olinan cerd’im (Barkan,
81, § 19).

10 Bagbakanlik Argivi, Tapu Defteri 194, p. 3. [pencil note:] Cf. also ciirmiin
ve cindyetin, in Bursa Sicilli, A 21, f. 136b, and ciirmine ve cindyetine, Barkan,
236, § 8. 1T Anhegger, 260, 262, 263, 266, 267; 406—7.
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(b) Offences punishable by fines

The Ottoman kaniin prescribes fines for a large number of
offences, including offences liable to add penalties of the shari‘a,
such as fornication, false accusation of fornication, theft,! the
drinking of wine, etc. In addition to the offences listed in the
Ottoman Criminal Code, in the market (¢htis@b) regulations, and
in the kaniins relating to soldiers, certain other offences are known,
from provincial kanannames and especially from cadis’ registers,
to have been punished with fines. Examples are hunting, or
scaring, animals in a hunting-ground reserved for begs,? disturbing
falcons in a region where they were bred for the Sultan’s hunt,3
prostitution,* selling unstamped (tamgas:z) cloth,s etc. Sometimes
fines were imposed ad hoc, as in an amusing case when Sultan
Mehemmed II, it is alleged, fined some weavers five akce for
letting a fox escape from their workshop and had the fine registered
as revenue of the local subag:.6

Fines are either the only penalty prescribed or are imposed in
addition to chastisement (and/or imprisonment).” The first case
is found chiefly where the fine is a substitute for the capital or
severe corporal punishment prescribed by the shari‘a in certain
circumstances, such as stoning for fornication,? retaliation (kisas)
(which can be replaced by the payment of blood-money (diyet))
for homicide? or for the infliction of serious injuries (knocking out
an eye or a tooth),’?and the amputation of a hand for serious theft.
In these cases’? the Ottoman Criminal Code generally does not
impose strokes (ta‘zir) but only a fine.'

T According to some exceptional statutes (Barkan, 180, § 28; MS. Bb, f. 134a),
however, thieves (and robbers) shall not be fined but be subjected to capital or
severe corporal punishment (siydset), unless, the version in MS. Bb adds, their
offence is ‘minor’ {ciiz’i). ]

2 Barkan, 26, §§ 18-19 (§ 19 should begin at 4Aur Dag: . . .).

3 Galabov-Duda, no. go4. 4 Larende Sicilli, vol. 1, p. 341.
5 Ibid., vol. 1, p. 188.

6 Sa‘deddin, i. 562. Cf. Hammer, GOR, ii. 147. 7 OCC, §§ 20, 60.
8

OCC, §§ 1 et sqq. In practice, however, fornicators were punished with
both a fine and strokes (Postel, 10).
9 OCC, § 41. 0 OCC, § s0.

11 OCC, §§ 66, 68; see also § 94. For highway robbery (kat'-i tarik), however,
the shari‘a penalty of execution or amputation of a hand cannot be commuted to
a fine; see also DPC, § 1.

12 In provincial kdniinndmes (Barkan, 71, §§ 45-8; 180, § 28) too, these offences,
except theft (but including the infliction with a weapon of serious wounds other
than the knocking out of an eye or a tooth), are made punishable with fines only;

[Notes 12 and 13 continued on p. 278
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In very many other cases the shari‘a penalty of chastisement
(ta“zir)* is supplemented by the imposition of a fine. Nowhere in
the Ottoman Criminal Code, however, is the penalty either a fine
or strokes, as it is in a few Dulkadir statutes? and in some excep-
tional Ottoman regulations.3

No fine, according to a fundamental rule of Ottoman law,+ is to
be collected from people subjected to capital or severe corporal
punishment (ksas, siydset, etc.). This may be compared with the
shari‘a regulation that a thief whose hand is amputated does not
owe compensation.5 A few additional rules can be deduced from
an analysis of the statutes of the Criminal Code. Fines are not
imposed in addition to the exposition of the offender to public
scorn (teghir)® and/or his suffering some other ignominy, such as
having his beard cut off.” (The reason for not inflicting a fine in
the last case may also be that the offender is a man of religion
(danigmend or imam).)® Furthermore, in some cases compensation
seems to be regarded as a fine and no further monetary penalty is
required,® possibly because these are often trifling offences, which

one kaniinname (180, § 28) explicitly adds: ‘No capital or severe corporal punish-
ment is [to be inflicted].” [Cf. p. 181 and n. 10.]

13 Certain soldiers (miisellem, voynuk) who fail to go to war are also liable only
to a fine (of 250, 500 akge) (Barkan, 129, § 52: for hasil read hdss; Galabov-Duda,
nos. 173, 174, 253). In earlier versions of the Code a few further offences are
treated in the same way (OCC, §§ 40 (1), 40 (2), 45, 65, in Aa, etc.). [pencil note
expanded:] A fine alone is prescribed also in § 29 (2) (concealment of theft),
§§ 32—3 (sodomy), and § 94 (failure to announce property found). The first and
the third of these offences are presumably regarded as equivalent to theft, while
sodomy is treated like fornication (see § 32 in Ta); so that here too the fine seems
to be a substitute for the severe shari‘a penalty.

¥ Or, exceptionally, hadd (OCC, § 54; cf. DPC, §§ 34 (5), 35). It is interesting
that when the fine is a supplementary penalty to strokes as a ta‘zir punishment
it is higher than when it supplements strokes as a hadd punishment.

z DPC, § 39 (1), (2), (3).

3 Barkan, 26, § 19; Bagbakanlik Argivi, Tapu Defteri 402, p. 32 (concerning
falconers).

+ OCC, §§ 11, 32 (in Ra), 41 (1), 50, 65 (in Pb), 66; Barkan, 71, § 44; 180,
§ 28; etc. Cf. DPC, §§ 2, 5 (1), 135, 18 (1), etc.

s Mawardi, 387; Schacht-Bergstrisser, 101.

6 OCC, §§ 48 (1), 49, 98 (1), 100 (in Ra, Pe), 101 (in Ka, Pb), 102 (in Ka, Ba)
and, most explicitly, 64 (in Ka): teghir or a fine. The exceptional § 57 may be a
garbled version of §§ 30, 75. Cf. DPC, §§ 14, 38. See also Tarih Vesikalar:, no. s,
p. 336: tahta kiilah [for which see below, p. 300] or a fine.

7 OCC, §§ 15 (2), 100 (in Ra). See also Anhegger—Inalcik, pp. 29, 61, etc.
(Beldiceanu, i. 93, 133, etc.). 8 See below, p. 289.

? OCC, §§ 69, 70, 104, 112; but see § 64 in Va, Vb, § 81 in Aa, §§ 108—9 (and
§ 117, if garamet here means ‘fine’).
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in general are punishable with chastisement only.r A person im-
prisoned until an order of the Sultan arrives fixing his punishment
is also not to be fined.? Finally, some statutes impose only strokes
(as an unspecified punishment) where other versions or parallel
sections demand that the offender be also fined.3

Certain offences are, according to the kanin, not liable to any
punishment. This is the case with offences committed by minors+
as well as with certain acts which, though technically or at first
sight violations of the law, are, for various reasons, not considered
offences: justifiable homicide or wounding,s intercourse with one’s
not yet irrevocably divorced wife or certain female slaves,5 ab-
staining from informing against a fornicator,” and neglect in
detaining a stray animal found and duly announced.8

(¢c) Their fiscal character

Fiscally, the fines formed part of the riisizm-i ‘Grfiye (or ‘adiye).
Sometimes they were included in the bad-7 hava,® ‘casual income’,
but often they figured side by side with the resm-i “ariis, niyabet,
bad-i hava, beyt il-mal, mal-i gayib, mal-i mefkid, yava, and
kagkun.’o Of all these, they were most closely connected with the
bride tax. At times they were farmed out together with this tax
alone.!t

Indeed, in character the Ottoman fines were rather similar to
taxes. It is significant, even though exceptional, that the gipsies in
the Nigbolu region paid, as a substitute for fines (ciirme bedel), a
fixed tax of six akge, by the name of kaftanhk, for every head of

1 See OCC, §§ 36, 58. 2 OCC, § 21.

3 OCC, § 26 (but see §§ 54-5) (in DPC, § 39 (3) strokes or a fine); § 100 (but
see § 100 In Rc); § 113 (2) (but see § 113 (1)).

4 OCC, § 52 and (so far as the offenders themselves are concerned) § 2z7. But
cf. DPC, §§ 17, 40.

5 OCC, §§ 13, 14; cf. DPC, §§ 7, 9, 13, 27.

6 OCC, § 23. 7 OCC, § 29 (1). 8 OCC, § 97.

® Barkan, 271, § 31; 332, § 26; MS. Ia, f. 86a; MS. 1d, p. 52; TOEM, 1329,
suppl., 38. [pencil notes:] See EI?, art. ‘Bad-i hawa’ (B. Lewis). Cf. also the
term tayydrat, with the same meaning and also including fines (Pakalin, s.v.), and
the term hawd’i, apparently with the sense of an arbitrary and illegal imposition,
in a sixteenth-century Safawi inscription (Hinz, in Belleten, xiii[52 (1949), 759,
766).

10 e g, Bagbakanlik Arsivi, Maliye Defteri 15450, p. 2.
11 See Bursa Sicilli, A 28, f. g5b.

12 Barkan, 250, § 11. See also above, pp. 233—4, for a similar ‘tax’ paid to the
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a family and bachelor. In place of (? or in addition to*) fines for
crop damage by animals, a fixed tax (resm-i degtbani) was collected
in some districts.! Each falconer was to pay to his chief (doganci-
bagt) 300 akge as the lump sum of various taxes, including fines.2
Lastly, some census officials who compiled the cadastral registers
(muharrir) had to be ordered to cease registering a fixed amount
(17-18 akge) per head of the (adult male?) population (nefer bagina)
as the estimated total revenue from the fines and various ‘drf
taxes.3

The peculiar character of the Ottoman fines, as being both
a penalty and a tax, is reflected in the division of the fines (col-
lected from villagers on small fiefs) between the sancakbegis (the
subags, and others), who were charged with the maintenance of
law and order and the punishment of offenders, and the fief-
holders, to whom most of the revenues of a certain region were
allotted. **

(d) Fines and the shari‘a

Monetary fines are unknown to the criminal law of the shari‘a.
In general, the fukaha® disapproved of them as tyrannical innova-
tions (bid‘at). In particular they strongly warned against replacing
the hadd penalties for fornication, theft, etc. by fines, even if they

-were paid to the Public Treasury. This would be tantamount to
those in authority accepting bribes, and ‘if bribery enters through
the door, honesty leaves through the window’. Such fines are to
be regarded as illicit revenue of the ‘State’.# Abd Ydasuf, the
great Hanafi jurist of the second/eighth century, however, taught
that theé ruler was allowed ‘to inflict discretionary punishment
by taking money’ (al-ta‘zir bi-akhdh al-mal).s His opinion was

muhtesib. [pencil note:] The etymology of the term is obscure: it cannot here
(as at 225, § 27) mean ‘quantité nécessaire pour faire une robe’ (Mantran—
Sauvaget, 29); perhaps < kibtiyan-lik.

* [pencil note:] So explicitly in Barkan, 290, § 14.

I See OCC, § 108, n. 12 to trans. (in particular Barkan, 69, § 37 and 158, § 11).

2 Galabov-Duda, no. 518.

3 Firman of Safer 979/1r571 in Mithimme Defteri, vol. 14, no. 1497.

*# [See below, pp. 291—2.]

4 Ibn Taymiya, pp. 42, 72, 75—6, 105, etc. (trans. Laoust, 38, 65, 67-8, 100,
etc.). See also an anonymous, apparently Ottoman, risdla in Aya Sofya Libr.,
MS. 2954, ff. 122b—124a. _

s J. Kresmirik, in ZDMG, lviii (1904), 560, quoting Ibn ‘Abidin, Radd
al-muhtdr. Cf. also Ibn al-Ukhuwwa, 194.
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accepted by many later jurists,’ including some Ottoman ‘ulema,?
provided that the imposition of a fine was considered to be in the
public interest or deemed proper by a cadi or a governor. Referring
to certain acts of the Companions of the Prophet and of the
‘righteous caliphs’, they reject the view that all property penalties
had been abrogated (mansikh).3

Ebu ’s-Su‘ad Efendi admitted in one of his fefvas+ that kmhk
akgesi ehl-i ser* huzarinda sabit olan ciirmifi “ukiibet-i ‘orfiyesidir,
‘the fine is the ‘6rf (i.e. non-shari‘a, secular) penalty for an offence
proved before the shari‘a judge’. Some Ottoman miiftis,5 however,
did not consider it lawful for cadis to collect,5 or even to let the
executive officers (ehl-i “orf) collect,” a fine from a Muslim who
neglects the ritual prayers (tarik al-salar), although this was stated
in an Imperial decree® dated 1476 to be in accordance with the
shari‘a. At least, these miiftis rule, the money must be returned to
the offender after he has mended his ways. But such statements
may only refer to the imposition of fines in lieu of the ta‘zir in the
form of strokes’ required by the shari‘a, or they may merely mean
that fines are not penalties recognized by the religious law. In any
case, in the fifteenth and sixteenth centuries the Ottoman ‘ulema
at least acquiesced in the kanin regulations according to which the
ehl-i ‘orf collected fines in addition to the ta‘zir punishment im-
posed by the cadi. In many fetvast® well-known geyhiilislams gave
opinions on whether or not it was legal to impose a fine in a

1 Cf. Tiughian Shaykh al-Muhammadi al-Hanafl al-Zahiri, al-Mukaddima
al-Sultdniya fi ’l-Siyasa al-shar‘iya, Silleymaniye Libr., MS. Fatih 3519, ch.
12 (for the author and the work see Brockelmann, GAL, ii%. 168); Mu'in al-
hukkam, 190.

2 Dede Efendi, MS. 697, f. 75b (omitted in M. ‘Arif’s trans.); Civizade
[see p. 271, n. *], f. 43a.

3 On this point see also Ibn Kayyim al-Jawziya, Fi ’[-kiyds (printed after Ibn
Taymiya, al-Kiyds fi ’l-shar* al-islami), Cairo, 1375, p. 88.

4 Bayezit Libr., MS. Veliyiiddin 1466, f. 124b. But see Pir Mehmed, Zahir
al-kudat, MS. Esad Ef. 852, f. 25a: ciirm-i cindyet ma‘kilesi haldl olmaz.

5 MS. Veliyiiddin 1466, f. 1172 and Belediye Libr., MS. M. Cevdet O 44, f.
1492 (fetvds of Ibn Kemil); British Museum, MS. Add. 7834, f. 76b.

6 According to the Ottoman kdniin too, fines were collected not by the cadis
but by the ekhl-i “6rf; see below, pp. 294—5.

7 Belediye Libr., MS. Belediye 17/2, f. 434b.

8 Lugal-Erzi, p. 94.

9 Thus in the fetvd in the British Museum MS. (n. 5 above).

10 e.g. Belediye Libr., MS. Belediye 17/1, f. 101b; Bayezit Libr., MS.
Veliyliddin 1466, f. 124b. See also a fetvd in the Dubrovnik State Archives,
Acta Turcarum C-10, 57 (. . . ser‘an ciirm ii cindyete miistahikk olur mz).
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particular case, thereby implying their lack of opposition to fines
in principle.

The same hesitancy in the ‘ulema’s attitude towards fines is
reflected in other fetvas. Mehmed b. Bistan, who during the
period 158998 twice held the office of Seyhiilislim, stated that
‘6rfi taxes, including fines, could not be made into wagf.! In
another fetvd, however, he ruled, in reply to a supplementary
question, that if a miitevelli has collected and spent revenue from
fines and other bad-i hava dues over a long period this income of
the wagf is not to be considered illegal.?

Pecuniary fines were not an Ottoman innovation in the Muslim
countries. Nasir al-Din al-T4si (1201—74) in a short memorandum
presented to a Mongol ruler (Hiulag, Abaka?)? says that the
[earlier] great kings (padshahan) considered it unworthy of them
to use four sorts of revenue [which are now collected?], the first
of which is baj (tolls), etc., and the last ‘money (fines) collected
from people because of [their] crimes, such as killing and beating
[and drinking wine#]’.

An inga@ work of the late Seljuk period in Anatolia contains a
Persian patent of appointment of a governor (fakrir-i iyalat) in
which he is enjoined to punish the criminals ‘and collect fines
(jurm) in accordance with [their] guilt’.s
" As to the introduction of fines in the Ottoman Empire, vague,
and so far unique, information is given in a firman (or ‘adaletname)
of Rebi* I 9g99/December 1590-January 1591, copies of which are

1 MS. Kd, ff. 150b-151a (quoted by Barkan in THITM, ii (1932-9), 148—9).
[See also below, p. 291.] ‘

2 MS. Kd, f. 40b.

3 Risala’ dar rasm u dyin-i pddshdhdn-i kadim-i Iran-zamin (Bayezit Libr.,
MS. Veliyiiddin 2542 miikerrer, f. 47a); cf. Yaltkaya, in- THITM, ii (1932-9),
7-16. See also the edition, based on two other MSS., translation, and discussion

. of this text by M. Minovi and V. Minorsky, in BSOAS, x (1940-2), 755-89.

4 Added in the text published by Minovi and Minorsky (p. 763).

5 Hasan b. ‘Abdi ’1-Mu’min el-Héyi, Gunyetw’l-katib ve munyetu’t-talib—
Rusimu’r-resd’il ve nuciomu’l-faza’il, ed. A. S. Erzi, Ankara, 1963, pp. 29-30.
For the author and his work, written in 690/1291, see Miikrimin Halil Yinang, in
III. Tirk Tarih Kongresi: Tebligler, Ankara, 1948, pp. 95-103, and Turan,
Vesikalar, pp. 174 et sqq. [pencil notes:] Other references: fines in the reign of
Sanjar (d. 1157) are mentioned in Badi' Atabeg al-Juwayni’s ‘Atabat al-kataba
(ed. "A. Ikbal, Tehran, 1329/1950), p. 25; for the reign of Ghazan (d. 1304), see
above, p. 276, n. 6. For fines in Mamlik Egypt, see above, pp. 39-40, and cf.
Ibn Taymiya (cited above, p. 280, n. 4).
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found in an Istanbul and a Vienna library.* It states that in olden
times the collection of fines was considered to be contrary to
custom (‘@da) and the kaniin. Criminals were punished, in accord-
ance with the shari‘a, by amputation of the hand or by execution.
When, however, criminals greatly increased among the inhabitants
of Bursa and it was found impossible to prove, in accordance with
the requirements of the shari‘a, the offences which they had
committed in secret, a kanmiin was enacted. This ‘old kanan’, it
seems, did not exactly introduce fines, but required people with a
criminal record to give sureties (kefil) and, in this connection, to
pay certain fees to the local cadi, to certain officials, including the
chief night-watchman (re’is-i ‘ases), and to the Public Treasury
(miri). Moreover, according to the ‘old kanin’, the cadi was
entitled to demand a share of the fines which the watchmen and
other police officers had collected from people whom they had
arrested and not brought before him.

(e) Types and scales of fines

Fines are of three main types. The first is a fixed amount of
money, as is usual in the Dulkadir codes, in many statutes of the
Ottoman Criminal Code, and in most Ottoman provincial kanin-
names, when ta'zir punishment (i.e. strokes) is not mentioned.
‘Unlike the Dulkadir law, however, many Ottoman statutes do not
lay down one fine for a given offence but, like the shari‘a regula-
tions for the poll-tax (cizye) and for the instalments of the blood-
money (diyet) to be paid by the murderer’s ‘akila,* graduate the
fine in accordance with the financial circumstances of the offender:
‘rich’ (@‘l@, bay, gani), ‘in medium circumstances’ (evsat, vasat or
miitevassit til-hal, orta hallii), ‘poor’ (ednd, fakir), and, in many cases,
‘very poor’ (gayet fakir, dalbr agaga halli).2 The ratio for these
grades varies: 4:3:2, or 8:4:2:1, or 10:5:3, etc., with further
variants in some versions.

Mehemmed II’s kaninname and many later ones? define as rich
a man who owns 1,000 akge or more, as a man in medium circum-
stances someone whose property amounts to 600 akge, and as poor

r MS. Nb, f. 31a; MS. Nd. f. 57a. [This document is cited also at p. 297,
and in footnotes at pp. 213, 239, 254, 255, 270, 271I.]

* [See, e.g., EI?, art. ‘Djizya, i’ (Inalcik); Mawardi, 394; respectively.]

2 Similarly, the bride tax is sometimes graded in this way (TOEM, 1329,

suppl., 38-9; Barkan, 4, § 23; 400, § 22). Cf. also MTM, i. 84 (concerning ev
yéri tapust). 3 See OCC, §§ 1, 2, 40, 41, etc.
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the owner of 400 akce.! These are amazingly low figures. According
to a study by Inalcik,? of 319 deceased persons whose property
was in 872—3/1467-8 registered in the tereke defteri of the cadi of
Bursa, about 75 per cent left an estate worth over 1,000 akge.
Inaleik ranks as ‘middle class’ those (nearly 60 per cent) who had
property of between 1,000 and 10,000 akge. Even if one takes into
account the facts that at that time Bursa was a very prosperous
industrial and commercial centre and that not all estates were
registered, these figures are striking.

The above-mentioned grading laid down in the kaniannames
became entirely unrealistic when the akge was depreciated from
the sixteenth century onwards.3 Interestingly, a Hebrew source+
relates that for the purpose of the poll-tax an Ottoman Jew in the
late sixteenth century was considered rich if he owned 40,000 akge
or more, and poor if his property was less than 5,000 akge.

In the Ottoman Criminal Code the fixed fines vary between 10
and 400 akge, but the few criminal statutes found in Mehemmed
IT’s Kandnname on the Government and Courts prescribe much
higher fines, up to 3,000 akge.® According to a fifteenth-century
firman,” a broker (dellal) who does not register his transactions has
to pay a fine of 1,000 akge. The same fine is laid down for a State
falconer (doganct) who conceals a falcon he has caught.8 Compared
with these fines, those prescribed in the Criminal Code even for
the most serious crimes appear to be rather light.

A rare example of a very high collective fine is found among the
regulations concerning the non-Muslim subjects. If Christians (or
Jews), having been given permission by firman to repair a ruined
church (or synagogue), add a single stone to the original structure,
they are to pay a fine of 10,000 akge; if they enlarge it by as little
as a span or two, they are to be fined 40,000 akge. Furthermore,
in both cases the building is to be destroyed.?

1 For a different grading of Christians see below, p. 287. Cf. also Barkan,
321, § 20.

2 H. Inalcik, ‘15. asir Tiirkiye iktisadi ve ictimai tarihi kaynaklarr’, in fkz.
Fak. Mecm., xv (1953—4), 55—6.

3 See above, p. 156.

+ Responses of Eliyaha ben Hayyim, in Mayyim ‘ Ammuggim, Venice, 1647, no.
59 (= A. Hananel and E. EsSkenazi, Fontes hebraici ad res oeconomicas socialesque
terrarum balcanicarum . . . pertinentes, i, Sofia, 1958, no. 214).

s KAO, p. 28. 6 See OCC, § 41, n. 10 to trans.

7 Anhegger—Inalcik, p. 58; Beldiceanu, i. 129.

8 Bagbakanlik Arsivi, Tapu Defteri 402, p. 32. 9 MS. Ph, p. 26.
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According to an Ottoman mining kanin, which confirms the old
Saxon (German) law in force in Serbia before the Turkish con-
quest,! miners are to pay a fine of 25 perpers (perpere or ferfere) for
many different offences.?2 (In the beginning of Siileyman the
Magnificent’s reign3 one perper equalled 12 akge.)*

The second type of fine, which is predominant in the Ottoman
Criminal Code, has no precedent in the non-Ottoman penal
regulations so far known.* Here the fine is linked with the shari‘a
punishment of #a‘zir, i.e. strokes whose number is fixed in every
case by the cadi. The kanin prescribes only the number of akges
the offender has to pay for every stroke inflicted on him. In most
cases one akge is exacted for each stroke. Less common is the
ratio of one akge for every two or even every three strokes;5 the
payment of two akge for every stroke® is exceptional. A unique
passage in one copy of the Criminal Code? states that fines shall
be collected only for strokes actually administered, which may
mean that the offender must not be permitted to buy himself off
from the full measure of corporal punishment due to-him.8

The payment of one akce for each stroke administered is con-
firmed by European writers of the sixteenth century.® Observers
in the following century,’® however, speak of the collection of one
piastre or one ‘écu’ for each stroke.

T For this law see Beldiceanu, ii. 59—66. Whether the penal regulations re-
ferred to here are part of ‘the ancient Saxon law’ or are only ‘the custom of the
miners’ (Anhegger, 239) has yet to be established (cf. Anhegger, 14-16, 475-7).
They are not included in the ‘Saxon kdniinndme’ summarized by Beldiceanu
(ii. 257-68).

2 Anhegger, 260, § 86, 87, 89, 90, 91; 262, §§ 99, 100; 263, § 105; 267,
§§ 122, 123. See also Beldiceanu, ii. 182, § 4 (a fine of 500 perpers).

3 According to Beldiceanu (ii. 47), the kdnuin was issued between 1520 and
1525. :

4 Anhegger, 260, § 89. According to Beldiceanu (ii. 298~9), in the fifteenth
century three perpers had equalled one Venetian ducat.

* [pencil note:] In DPC, § 39 (2), (3), there is laid down the ‘rate’ of one
akge per stroke, but as an alternative (not a supplementary) punishment and for
a hadd penalty (see above, p. 272).

5 OCC, §§ 54, 63; kaniin-i ihtisdb in Ahmed Lutfi, 89 (cruelty to animals).

6 OCC, § 22.

7 Rd, after § 28 (end of its first chapter): ‘wrulmiyan agaciii akgesini
almyalar . ...

8 Cf. d’Ohsson, iii. 274.

9 Menavino, 55; Rauwolff, 42; Schweigger, 174.

10 D’Arvieux, i. 62, 82; Poullet, i. 348.
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Finally, and this is the third type, there are fines the amounts
of which depend on the extent of the injury inflicted, such as
damage to standing corn by animals.! Similarly, for every one or
two? dirhems of weight? wanting in a price-controlled commodity
the vendor is to pay a fine of one akge,* as is already laid down in
the Dulkadir Penal Code.5 Again, for the theft or illegal export of
silver the offender is to pay two akge for every dirhem.5

In certain cases where blood-money (diyet) is to be paid, the
fine is fixed according to a principle similar to that fixing the diyet.
Thus, the fine for knocking out an eye? amounts to half the fine
for homicide.8 In some provincial ka@ninnames® too the fine for this
crime, as well as for crippling(?) a hand, is fixed as ‘half the fine for
[taking] a life’. If someone kills more than one person or if homicide
is committed by two or more persons, the fine (like the diyet) has
to be paid according to the number of the killed and not of the
killers.’® But in the case of theft by several people, the Dulkadir
code!! prescribes that each of them shall pay the full fine. . . .

(f) Non-Muslims and other special cases

A most interesting principle of Ottoman criminal law is that in
many cases non-Muslim subjects are required to pay only half the
fine imposed on Muslims for the same offence. This rule is laid
down in Bayezid II’s Kanan for the Married Infidels'2 as well as in
§ 31 (sexual crimes) and § 51 (homicide and wounding) of the
Ottoman Criminal Code.3

1 OCC, § 108. In the parallel section in DPC (§ 33 in B), however, here too
one akge is to be collected for each stroke given.

2 For ellt dirheme in Barkan, 43, § 5 read iki dirheme, as in TOEM, 1329,
suppl., 66. ‘

3 A dirhem equalled a little over three grammes (Hinz, p. 3).

4 That this is the meaning of the statute is clearly shown by the version in
Barkan, 400, § 23. .

s DPC, § 35.
. 6 Anhegger-Inalcik, pp. 8, 14, etc. (Beldiceanu, i. 70, § 2; 76, § 4; etc.);

Beldiceanu, ii. 256, §§ 4, 6. [pencil note:] Cf. also Refik, Onuncu, 172 (ihtisab).

7 OCC, § 50 (but also for knocking out a tooth or teeth).

8 OCC, § 41.

¢ See Barkan, 71, § 47; 5, § 29.

10 OCC, § 42. For the diyet rule see Mawardi, 395.

11 DPC, § 2 (2)-

1z Kraelitz, 29, § 7 (45, § 7) (read knluk, ‘fine’, for kanhk, ‘Blutgeld’: see above,
p- 96).

13 But according to one version of § 51 (MSS. Rb, Rc), the infidels have to pay
the same fines as Muslims. See also below, p. 288 and n. 6.
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In fact, criminal codes for the Christian population in various
parts of the Empire! do indeed contain regulations prescribing
their fines at half, or about half, of the amount Muslims have to
pay either as a fixed sum? or in proportion to strokes.? For some
offences, however, the fines for non-Muslims are the same, or
about the same, as for Muslims;+ and some provincial kaninnames
neither mention any lower fines for Christians nor even state
explicitly that the infidels are liable to the same fines as the
Muslims.5

In some Christian districts this preferential treatment of the
non-Muslims is partly cancelled out by their being graded, as
regards financial status, in a different way. Whereas, as discussed
above, a Muslim is legally considered ‘rich’ (and therefore liable
to pay the highest amount of fine) if he possesses 1,000 akge or
more, the Kaninname for Montenegro defines as ‘rich’ a Christian
who owns only 600 akge.b

This surprising privilege of non-Muslims is in Bayezid IT’s law
explained by economic and fiscal considerations: ta@ ki harac-
giigarlar 2ayi* olmaya, ‘so that the poll-tax payers shall not vanish’.?
About a hundred years later, the Kaniinname for Yeiii Il (near
Sivas)? dated 991/1583 states that in spite of this rule non-Muslims
are here forced to pay the same fines as Muslims, and that ‘since
they are, because of their disbelief, held in contempt, subdued and
unable to defend themselves’ even higher fines are exacted from
them. Henceforth, however, the general rule is to be enforced in
this region also, in order to ensure its populousness and prosperity.
This emphatic reconfirmation of the old regulation is perhaps to be
explained by the fact that many villages in the Yefii 1l region
belonged to the Adss or waqf of the Sultan’s mother.9 Indeed one
of the reasons for the lower fines imposed on non-Muslims may

1 Such as those for Cephalonia (Ba, Bb, Bc) and Montenegro (Ca) (see above,
PP. 14-15).

2 See OCC, §§ 1, 2, 6, 29, 40, 41, 45, 50, 66, 68, 94.

3 See OCC, §§ 18, 30, 64, 72, 81. + See OCC, §§ 24, 37, 67, 108.

5 Barkan, s, § 29; 71, §§ 45-8; 180, § 28; Beldiceanu, ii. 202, § 10; 207, § 10.

6 See OCC, §§ 1, 2, 40, 41, 45, 66 in Ca. But a Christian of Cephalonia was
considered ‘rich’ (see OCC, §§ 2, 40, 41, etc. in Ba) or ‘very rich’ (gayet bay)
(MS. Ba, ff. 137b—138a) if he possessed 1,000 akge or more.

7 Kraelitz, 29, § 7 (45, § 7). [pencil note expanded:] Might the explanation be
analogy with the rule for slaves (see below, p. 288)? In fikh slaves are liable
to only half the hadd punishments for zind and kagf, ‘li-naksihim bi’l-rikk’

(Mawardi, 382, 390).
& Barkan, 81, § 19. 9 Barkan, 75.
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well have been that, if too heavily fined by their local governors or
fief-holders, they might no longer be able to pay their poll-tax
to the Sultan.

Incidentally, the same principle of demanding from non-
Muslims half the dues paid by Muslims is observed in some
kaninnames compiled in the fifteenth and sixteenth centuries (or
based on such) with regard to the bride tax (gerdek degeri, resm-i
‘ariis or ‘ariisane),’ which fiscally is closely related to the fines.*
According to a kaninname of the middle of the seventeenth cen-
tury,> however, non-Muslims are liable to pay the same bride tax
as Muslims, and according to another, compiled in 1129/1716-17,3
even twice as much.+

The foreign non-Muslim resident in the Ottoman Empire
(miiste’min) has, according to one manuscript,s to pay the same
fines for certain offences as the non-Muslim subjects of the Sultan,
namely half the fines of a Muslim; according to another version,$
however, his fines are the same as those of the Muslim.?

Women pay the same fines as men (while the Dulkadir Penal
Code? prescribes for them half the fine).

From slaves, at least for certain offences, half the fines of free
Muslims is demanded,® just as they pay half the free Muslim’s
bride tax.1°

According to the Kaninname for Egypt of 931/1525,1* Egyptian

fellahs have to pay the same fines (and no more) as are collected
for the same crimes'2 in Rum vilayeti, i.e. the old (pre-Selim I)
Ottoman dominions.?

t Kraelitz, 29, § 6 (45, § 6); Beldiceanu, ii. 201, § 10; 223, § 7; Barkan, 324,
§11;321,825; 317, § 11; MTM, i. 111.

* [See above, p. 279.] . 2 Barkan, 339, § 4. 3 Ibid., 329, § 15.

4 In this period of Ottoman decline, reassertion of the shari‘a, and growing
anti-Christian feeling, non-Muslim subjects had, according to the first-mentioned
kaniinname, also to pay increased customs duties (ibid., 338-9, § 1). See also
above, pp. 153-5.

5 OCC, § 51 in Ra. 6 Ibid., in Rb, Rc.

7 On the different opinions of the Muslim legists concerning the penalties for
foreign non-Muslim residents see Heffening, 65-70.

8 DPC, § 36 (2), but this statute is missing in version A.

9 OCC, §§ 8, 51. 10 Barkan, g6, § 21. I Barkan, 362, § 13.

12 Instead of hiydndt (Barkan), other versions (Bibl. Nat., Paris, MS. A.f.
turc 82, f. 25a and Aya Sofya Libr., MS. 4871, f. 135b) have cindyat.

13 Not the province of Sivas (cf. Heyd, Ottoman Documents, p. 68, n. 1), nor
Raméli (as in Hammer Staatsverfassung, i. 105, following Digeon, ii. 203). [For
the meaning of 21'f (Redhouse: ‘double’) see rather Meninski: ‘par, aequalis;
tantundem’.]
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According to some provincial kdni@nnames,' no fines shall be
imposed (just as no ta‘zir is to be inflicted)? on fief-holders3 and
holders of a berat, the latter including religious dignitaries, such as
cadis, miiderrises, seyhs, and imams, as well as waqf officials such
as miitevellis and nagzirs. Their privileged status* entitled them to
different criminal procedure and punishment. This regulation is
another indication that fines are, on the one hand, a form of ta zir
punishment and, on the other, a kind of tax, neither of which can
be imposed on members of these classes.

Nothing is said in the kaninnames about criminals who are
unable (or unwilling) to pay their fines. It is known, however, that
in practice the fines were often paid by a person other than the
offender, sometimes a relative, ‘as a free gift’ (teberru‘an) or
‘beyond his obligation’ ( fuzili [tarikiyla]).+ The same term is used
when a person charged with a crime denied having committed it
but nevertheless paid a fine to the subagz.5 In some cases the person
who paid such a fine formally renounced any future claim against
the subag: (for the return of the fine).5

(g) The recipients of the fines

Since fines were one of the most common penalties in Ottoman
law, the question who was entitled to receive them was of great
economic importance. One fundamental rule was cirm ve (i)
cindayet topraga tabi‘dir,” “The fines belong to the land [on which
the offence was committed]’, i.e. to the sahib-7 arz,8 the person

1 The Kdniinname for the district of Mosul in the reign of Murad III (1574~
95) (Barkan, 180, § 28) and that for Arabkir (MS. Bb, f. 134a).

2 OCC, § 123; see above, p. 274.

3 And other soldiers? This may be the correct interpretation of an obscure
passage in a fifteenth-century nmig@n (Anhegger-Inalcik, 63, lines 25-7), the
translation of which by Beldiceanu (i. 135, § 10) seems to be mistaken.

* [pencil note expanded:] Through their appointment by berat, these reli-
gious dignitaries counted as ‘askeri, as opposed to re‘@yd; see, e.g. H. Inalcik
in Ikt. Fak. Mecm., xv (1953—4), 53, n. 9, and in Belleten, xxiii/92 (1959), 596—7.

4 e.g. Bursa Sicilli, A 59, ff. 16a and 18b (Rebi‘ I 942/1535); A 40, f. 2212
(Zu ’1-Hicce 944/1538); A 36, £. 38b (940/1533—4); A 67, f. 297b (962/1554-5);
etc. [Cf. above, p. 248, with regard to sulh.]

5 e.g. Bursa Sicilli, A 53, f. 1242 (Rebi® I 953/1546).

6 e.g.ibid., A 57, f. 80b (958); A 59, ff. 4b and 69a (942) (subasi ile . . . da*vam
ve mizdim yokdur). [Cf. above, p. 248.]

7 Bibl. Nat., Paris, MS. Suppl. turc 70, f. 111b (undated firman). The same
rule applied to the income from the capture of a fugitive slave (kagkun) (TOEM,
1329, suppl., 20). 8 Miihimme Defteri, vol. 10, no. 444.

8263125 X
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entitled to the taxes from this land. In most cases this formula was
equivalent to another, ra‘iyet (re‘a@ya) kimifi ise cerime[yi] ol ahr,!
“T'o whomever the peasant [who has committed a crime] belongs,
" he collects the fine’. But if a peasant of a certain feudal lord com-
mits an offence on the land of another fief-holder, he has to pay his
fine to the latter (as s@hib-i arz) and not to the lord he is registered
with (sahib-i ra‘iyet).2
These rules, however, applied only to the so-called ‘free’
(serbest) lands, i.e. lands free from the interference and demands
of the local governors and their subordinates (subags, voyvodas,
etc.) with regard to fines and certain taxes. According to the
kanan,’? this category includes the hass fiefs of a vizier, beflerbefi,
sancakbeji, defterdar, defter kethudasi, nisanci, mir-‘alem, etc.,*
the large holdings (2i‘amet) of a feudal lord, as well as the fiefs
(timar) of an alaybegi, subasi, dizdar, cerisiiriicii, ceribas,5 cavus
(generally), ser‘asker, defter katibi, doganct (in some cases),” holder
of an arpahk, and many other officials. Peasants living on such
land pay their entire fines to their feudal lord.8
In addition, the Imperial domains (havdss-i himayin), the
bagmakhk fiefs granted to ladies of the Sultan’s family, the land in
private property (emlak), and many waqf lands are also considered
‘free’.’0 From people on Imperial domains the fines are collected
for the Public Treasury (beglik, miri).* In some districts, peasants
on privately owned land are to pay their fines to the Sultan’s
Private Treasury (kdssa-i hiimayin).’> But those who were granted

T MS. Bb, f. 134a; Barkan, 180, § 28. In M TM, i. 323 the formula is kime
ki ra‘iyet yazlmyg ise amii olur. See also OCC, §§ 117-18. ‘

z Belediye Libr., MS. M. Cevdet K 227, ff. 6a, 11b; MS. Ua, f. 11a.

3 Barkan, 13, § 50; 19, § 1; 28, §3; 233, §6; 234, § 15; 236, § 8; 243, § 2;
274, § 10; 287, § 54; 302, § 26; 314, § 17; 318, § 15; etc.; M TN, i. 323.

4 Sometimes defined as timdr, not as hdss.

5 According to the correction of a niganci, only if he holds an imperial berdt
(MS. Lb, {. 14b). In MTM, i. 323 the same, it seems, is said with regard to all
the five last-mentioned fief-holders.

6 But see the correction mentioned in the preceding note.

7 See Barkan, 28, § 3. 8 Barkan, 5, § 28; 27, § 21; MS. Ia, f. 63a-b.

9 See 14, s.v. ‘Bagmaklik’ (M. Tayyib Gokbilgin).

10 Barkan, 19, § 1; 28, § 3; 287, § 54; 302, § 26; 314, § 17; MS. Ia, f. 63a-b;
Miihimme Defteri, vol. 67, no. 140; Belediye Libr., MS. M. Cevdet K 227,
f. 1b.

11 Bagbakanhk Argivi, Maliye Defteri 15367, p. 1; see also Barkan, 96, § 24
(concerning the Sultan’s slaves); Bursa Sicilli, A 28, f. 86a.

1z Barkan, 207, § 9 (gibi should be read kz); Bagbakanlik Argivi, Tapu Defteri

181, p. 3.
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land as private property by an Imperial milkname (temlikname)
were often authorized to collect the fines for themselves.!

Even more complicated are the regulations concerning wagf.
On certain waqf lands the peasants had to pay their fines to the
Sultan’s Treasury; many others, however, were registered as ‘free’,
i.e. as entitled to the fines from their peasants.z In fact, very many
firmans were issued to prohibit the local governors and their men,
as well as officials and tax-farmers of Imperial domains, from
collecting fines (and other ‘drf taxes) from peasants on wagf land,
especially on that of a Sultan’s endowment, since they belonged
to the waqf.? One of these firmans, given by Sultan Bayezid 1I,
was confirmed by his son, Selim I, and renewed by his grandson,
Siileyman.4 On the other hand, the income from ‘drf taxes of waqf
villages was by the Sultan’s order sometimes ‘detained’ (ifraz) from
the endowment and allotted to his Private Treasury.5 A firman of
Muharrem 942/1535¢ explicitly states that fines and other ‘drf
impositions levied on wagqf villagers are, according to the shari‘a,
not proper (sahih) income for a religious endowment and shall
therefore be collected for the Sultan’s Treasury.

A large part of the land in the Ottoman Empire was, however,
not regarded as ‘free’. It consisted of the fiefs of the ordinary
timar-holders (sipahi), including fortress soldiers (hisar eri or
miistahfiz) and sometimes also falconers (doganct)” and others.
The fines from peasants living on such land did not belong
entirely, or did not belong at all, to their feudal lord. Already the
earliest extant Ottoman code, the Kaninname of Mehemmed 11,8
prescribes that ‘the subag: shall take half the fines obtained from
the peasants of a fief-holder (siivari) and the fief-holder the [other]

! British Museum, MS. Or. 9503, f. 1b (of the year g6o/1553); Bayezit Libr.,
MS. Veliyiiddin 1970, f. 57a~b (945/1538); Caskel, in Documenta Islamica
Inedita, Berlin, 1952, p. 254, § 10 (1049/1640); Hammer, Staatsverfassung, i.
216 (1017/1601).

2 e.g. Bagbakanlik Arsivi, Tapu Defteri 181, p. 3; 283, p. 7; Barkan, 207,
§ 9; 208, § 13; Mantran-Sauvaget, 83—4, 88, etc.

3 e.g. Bursa Sicilli, A 30, f. 327b; Bagbakanlik Argivi, Maliye Defteri 2775,
p- 1451; Refik, Agiretler, no. 8o.

4 Bursa Sicilli, A 28, f. 86b.

s Ibid., A 38, f. 50a.

6 Ibid., A 52, f. 68b. [Cf. also above, p. 282.]

7 For the lower status of the hisdr eri and the doganct see also MTM, i. 160,
312.

8 Kraelitz, 25, § 17; the editor (ibid., 40) misunderstood the text. See also
the Kdninname for Cephalonia (Ba, f. 139a; Bb, f. 2472-b).
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half’.t Accordingly, in many districts the fines collected on the
“small fiefs, which were not ‘free’, were divided-—one half was given
to the fief-holder and the other half to the sancakbegi (or beglerbegi)
or the subagi, or to the sancakbeji and the subagi, each taking a
quarter.?

This sharing of the fines between two authorities was bound to
cause conflicts and oppression of the people. Significantly, some
kaninnames’ lay down that when a fine is to be exacted from an
offender, the fief-holder or his representative shall be present in

~ order to prevent the sancakbegi’s men from taking more than their
share.

The only fines that are due in their entirety to the fief-holder
even if his land is not ‘free’ are those for crop damage by animals
(destbani).# Their earlier assignment, in some regions, to the
sancakbefi had caused much hardship to the peasants.5

On the other hand, in some districts the full fines from people
living on land that is not ‘free’ belong to the sancakbeji. Such
regulations are found in kaniinnames for Montenegro,® Bolu,?
Tripoli in Syria,8 and Aydin.? As the reason for this regulation the
earliest kaninname for Tripoli, which is dated 925/1519, states
that in the past, i.e. under Mamlik rule, it was not the ‘law of
the country’ (kanin-i diyar) to register the fines (and the bride
tax) as due to the holders of small fiefs (sip@ki). In the district of

“Aydin, too, the fines were originally due in their entirety to the
sancakbegi, but later (before 935/1528—9) the penury of the small

1 Cf. also Mehemmed II’s other kdniinngme (KAQ, 28) concerning the fine for
homicide which is due to the miri subagilar: or the ehl-i timar subasilar:. For the
division of the fines according to Dulkadir law see above, pp. 51-3.

2 Barkan, 234, § 15; 235, § 6; 207, § 9; 5, § 28; 27, § 21; etc. In the province
of Karaman the other half was at one time allocated to the Adss fiefs of an
Imperial prince (sehzade) (TOEM, 1329, suppl., 38), probably a prince who
served as governor of the province (Cem Sultan?, see ibid., 66 [and above,
Pp. 19—20)).

3 Barkan, 286, § 53; MS. Ee, {. 89a.

+ OCC, § 108. Barkan, 22, § 3; 49, § 8; 72, § 56; 199, § 13; 234, § 15; 274,
§ 11; 286, § 52; but see ibid., 339, § 4; Purdev, Kanuni, 77. [pencil note:]
Perhaps, however, what is meant here is not fines for offences actually committed
but a fixed resm-~t desthdni (see above, p. 280), and hence in effect a tax.

5 Barkan, 36, § 9. Cf. also ibid., 397, note to § 11.

¢ DPurdev, Kanuni, 174-5.

7 Barkan, 28, § 2. See also TOEM, 1329, suppl., 38.

8 Barkan, 552, §§ 4 and 7. See also, ibid., 216, § 13.

o Ibid., 13, § 50; 14, § 52. The same rule applied at some places in the
neighbouring Vildyet-i Germiyan (MS. Ud, f. 14a-b).
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fief-holders induced the government to introduce here too the
common division of the fines between the sancakbegi and the
sipahi.

If the cadastral register of a district does not state to whom the
fines and other bdd-i hava impositions are due, they are to be
collected by the mevkiifc:.t

The regulations discussed so far do not apply to the members of
certain social groups which enjoy a large measure of separate juris-
diction. Among the soldiers, for instance, the miisellems, yayas,
and yamaks pay fines to their own sancakbefis,? the voynuks to their
geribagis, ser‘askers, or bes,? and the canbdzes to their subagis.+ The
fines of certain fatars, of the falconers, and of the esh-kegan (at
gekenler)s belong to the Public Treasury.® From yiiriiks and certain
other tatars fines are due to their subags or, in some cases, to the
Sultan’s Treasury.” Fellahs in Egypt are fined by their local
kagifs,® Kurds by their begs,® and gipsies by their own sancakbegis
or the feudal lords.’0 Of the fines paid by the Wallachs (Eflak) to
the sancakbegi, ten per cent is due to their own (Christian) village
notables (knez).™t

In the early sixteenth century the Ottomans abolished, as
bid‘at, the earlier custom prevalent in some districts according to
which after the payment of the legal fines some officials exacted
additional fines, such as the ndyibceklik and other dues levied in
the Dulkadir state,’2 the supplementary fine exacted (it seems) by

T Marginal note in a kaninname (Siilleymaniye Libr., MS. Esad Ef. 2362,
f. 16a). For mevkitfyr see TOEM, 1329, suppl., 12; EI', art. ‘“Timar’ (Deny),
p- 772; Gibb-Bowen, i. 151.

2 TOEM, 1329, suppl., 45, 47; Barkan, 244, § 7; Bursa Sicilli, A 33, f. 126b;
Glasnik, ii (1947), 155.

3 Barkan, 265, § 3; MS. Fh, f. 40b; Bagbakanlik Arsivi, Maliye Defteri 81,
P- 1; 546, PP. 3—4-

4 Barkan, 247, § 3.

5 See TOEM, 1329, suppl., 63.

6 Barkan, 288, §§ 60—1; Glasnik, ii (1947), 158; Galabov-Duda, nos. 499, 518.

7 Barkan, 260, §§ 2, 7; 263, §§ 7, 10; 12, § 45. For fines from tribes see also
Glasnik, ii (1947), 154-

8 Barkan, 362, § 13.

9 Ibid., 207, § 9; Basbakanhk Argivi, Tapu Defteri 181, p. 3.

10 Barkan, 249, §§ 5-6; Glasnik, ii (1947), 155.

11 Barkan, 325, § 4; TOEM, 1329, suppl., pp. 63—4; MS. Fh, {. 6a; according
to a marginal note in MS. Ke, f. 14a, this regulation was later abrogated. For
knez see Barkan, 306, § 11; Beldiceanu, i. 164, and the literature cited there; and
. xx8.

12 See DPC, § 42.
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subagis and night-watchmen in the Konya region,! and the hakk-i
stydset which voyvodas used to collect in Bosnia.2

In the towns, fines were generally collected by the subagz, the
night-watchmen (“ases), or the muhtesib, the last-mentioned dealing
chiefly with market delicts.? The night-watchmen used to levy a
tax (“asesiye) of one akge (or two ak¢e) a month on every shop they
watched in the bazaar, but were forbidden to exact a similar ‘watch-
ing’ tax (of five akge) for every virgin in their ward. The kaniin also
prohibited their fining innocent people walking in the streets after
dark. On arrestirig drunkards or thieves at night, however, they
were in certain districts (Mosul, Diyarbakir) entitled to ten per
cent of the fine collected by the subagz (or for the Public Treasury).4
In other provinces, people arrested at night while loitering in the
market or other places had to pay a fine, one half of which was
taken by the night-watchmen or their chief (“asesbagz) and the other
by the subag:s (or nayib).6

According to an ‘old’ Ottoman kaniin already mentioned,” the
watchmen (‘ases, pasban) and other police officers had to pay to
the local cadi a part of the fines, small or large, which they had
collected from people arrested at improper hours (bi-vakt) of the
night on roads, in towns or in villages, and not brought before
him. This money was due to the cadi as (i.e. instead of ?) ‘registra-
tion fee’ (resm-i sicill), i.e. the fee for recording an offender’s deed
in the register of the law-court.*

In some special cases fines were due to other people, such as the
chief of the miners (kuyucibasz) for certain offences against mining
regulations.8

The Ottoman Criminal Code prescribes that whilst chastisement
(ta‘zir) is inflicted under the supervision of the cadi, the fines are

1 TOEM, 1329, suppl., 67.

2 Barkan, 397, § 8. In the version published in Purdev, Kanuni, 36 the addi-
tional fine is called bedel-: siydset [see above, p. 271] and in a later version (ibid.,
49) siydset-t cerime (so read by the editor, p. §5, n. 9; perhaps siydset cerime(si)).

3 See above, pp. 232 et sqq.

4 Bagbakanlik Argivi, Tapu Defteri 998, p. 6o (Kdninndme for Mosul);
Barkan, 6970, § 41; 134-35, § 22; 179, § 23. 5 Barkan, 400, § 24-

6 Bibl. Nat., Paris, MS. A. f. turc 42, f. 7b (sicill entry of Muharrem 918/
1512). [pencil note:] A summary punishment inflicted (? only in the nineteenth
century) on suspects apprehended at night not carrying a lantern was to set '
them to work in the stoke-hole (kiilhdn) of a nearby public bath (Nuri, 964, n. 70),
whence the still current term kiilhanbeyi for a rough, a rowdy.

7 See above, p. 283 and n. 1. ® [See above, p. 213.]
8 Beldiceanu, ii. 183, §§ 4-5-
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collected by the executive officers (ehl-i ‘orf).! Some European
writers of the seventeenth and eighteenth centuries,2 however,
claim that the criminals sentenced to the bastinado paid their
fines to the cadi. Moreover, they say,? in certain cases the cadis
received part of the blood-money imposed on criminals or some
types of fines in addition to it. These statements, if correct at all,
may not apply to the usage in earlier times. Ottoman sources
confirm only that cadis sometimes collected fines from people
who did not take part in the public prayers, a practice which was
considered illegal by the miiftis.+

European observers also asserteds that criminals had to pay, in
addition to the fines, a certain ‘remuneration’ to those who in-
flicted the strokes and to the man who counted them, but these
statements too need further proof.

Whoever actually received the fines, the general rule is that no
offender shall be fined twice.® Therefore a fugitive who has paid
his fine at the place to which he fled is not to be fined again after
his return; and anyone who has committed an offence at a place
other than his permanent residence and has been fined there has
not to pay another fine when he comes back.?

(k) The farming of fines

In many places the fines were collected by tax-farmers (‘aml),
since it was customary to farm out (mukata’aya vérmek) the
revenue from fines, as well as that from other ‘drf impositions. The
estimated income from the fines of any one place, as laid down in
the cadastral registers, is rather low,? and consequently the amounts

r OCC, §§ 18, 30, etc. (in Fb).

z Pococke, ii, part 2, p. 12; Guer, ii. 162; Febvre, Etat, 147; d’Ohsson, iii.
214 (but see ibid., 241); and others. ’

3 Galland, ii. 105; de Saumery, ii. 191—2; Febvre, Etat, 150. For the custom
in Umayyad times to pay half the blood-money for a non-Mush.m to the Public
Treasury, see Goldziher, in ZVRW, viii (1889), 409-10.

See above, p. 281.

Busbecq, 156; d’Arvieux, i. 62—3, 82; and others.

See TOEM, 1329, suppl., 67 (= Barkan, 43, § 8). Cf. also Barkan, 86, § 29.
OCC, §§ 120, 119.

8 See OCC § 115; Barkan, 397, § 8; Anhegger—Inalcik, p. 73 (Beldiceanu, i.
145); and the cadis’ registers. Sometunes a subag: was the ‘dmil of his district
(or vice versa?) (Bursa Sicilli, A 52, f. 14b). For the farming out of the subag’s
office see Ulugay, Ziraat, 182; see also 171, n. 340 .

9 For an extreme case see Fekete, Rechnungsbiicher, 754, n. 7.

N o u e
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paid by the tax-farmers for the right to collect the fines are very
small. In the reign of Selim I (1512~20), for instance, the fines
(including destbani)' of two villages near Bursa were farmed out
for 360 akge a year;2 somebody paid 6,500 akge a year for the fines
and a great many taxes of the town of Izmit;3 and 8,500 akce was
required from two men who farmed the fines (and ‘siydset’)* of the
city of Bursa for a year.5
The farming out of fines, as of other revenue, often gave rise to
scandalous oppression. Sometimes fines were farmed out to dis-
honest people, who put up as sureties men of their own type.
With a large retinue they toured the villages, forcibly seized the
peasants’ livestock, fodder, and foodstuff, and collected illegal as
well as excessive fines.®
In view of the continuous oppression of the people by the so-
called para voyvodalar:, who bought or farmed the niyabet and
bad-i hava impositions (which presumably included the fines),
orders were given to abolish this system and to have these dues
collected by the ordinary woyvodas, i.e. subordinates of the
governors and other fief-holders, in accordance with the shari‘a,
the kaniin, and the land and population registers (defter).”

(¢) Illegal and excessive fines

One of the chief objects of the sultans in enacting their criminal
codes was to prevent the fining of innocent people and the exaction
of excessive fines.8 Many kanins and firmans stressed that the
executive officers must not fine people without a conviction by the
cadi or collect more than the fines prescribed in the kaninnames.
The local cadis were to report offenders to the government;
otherwise they themselves were to be held responsible and be

! For destbani see above, p. 124, n. 12.
2 Bursa Sicilli, A 20, f. 361b. 3 Uskiidar Sicilli, vol. 1, f. 7a.
4 ? = bedel-i styaset (see above, p. 271).
5 Bursa Sicilli, A 25, f. 110a. The figure seems low; at about that time the
" bride tax (gerdek degeri) of Bursa was farmed out for 30,000 akge (ibid., A 201,
f. 2770a). [pencil notes:] Further examples: (1) In 925/1519 the annual tncome
from fines and various ‘6rf taxes for the town of Malatya and several villages was
estimated at 45,000 akge (Bagbakanlik Arsivi, Maliye Defteri 15450, p. 2). (2) In
991/1583—4, the fines, bride tax, and other bdd-i havd of the city of Aleppo were
estimated at 146,000 akge per year (Mantran—Sauvaget, 118).
6 TOEM, 1329, suppl., 68 (= Barkan, 44, § 13).
7 MS. Eb, ff. 29b—36b (nisgan of Muharrem 947/1540) [= Belgeler, ii[3—4
(1965), 110-16].
8 See OCC, §§ 115-16; Barkan, s, § 30; 71, § 49.
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liable to dismissal and punishment.? These restrictions, however,
were of no avail. From the sixteenth century, the abuses increased.
The officials more and more ignored the prescribed amounts
of the fines, which, despite the considerable depreciation of
the Ottoman currency, had remained unchanged. Fief-holders,
subags, ‘amils, and others exacted excessive fines. Often they fined
innocent people without any proof of their guilt or even without
any trial before the cadi. At times they imprisoned, threatened, and
tortured them until they succeeded in obtaining large amounts of
money. When summoned before the cadi to justify their actions,
they refused to appear.z

The cadis’ registers of the sixteenth century record very many
complaints in this matter. In some cases subags, night-watchmen,
and others were sentenced by the cadi, or ordered by firman, to
return the fines they had collected from falsely accused persons,
as is prescribed by the Criminal Code;3 moreover, the oppressive
night-watchmen were punished with strokes.# According to a
firman (or ‘adaletname) of Rebi‘ I ggg/December 1590-January
1591,5 however, the fines collected by executive officers without
the cadis’ knowledge were to be seized for the Public Treasury
and the officers dismissed. According to a fetva of ‘Ahmed’, i.e.
Ibn Kemal, a person fined by the ehil-i ‘érf with the permission of
a cadi’s na’ib could claim the money back from the latter if the
fine had been imposed contrary to the skari‘a and the kanin.

In the course of the seventeenth century these abuses increased.
Mustafa Pasa, a favourite companion (musahib) of Sultan Mehem-
med IV and titular governor (mutasarrif) of the sancak of Saruhan,
sent instructions to Manisa in Sevval 1084/1674 to prevent the
exaction of various illegal fines in his district and to oblige officials
to act in accordance with the shari‘a.”

One type of illegal fine frequently collected in later centuries
was the so-called ‘G§r-i diyet, ‘the tenth of the blood-money’. This

! Barkan, 44, §§ 12-13; 274, § 13; 268, § 9; 270, § 20; 3623, § 13; 397, § 8;
MS. Fl, fI. 36b—37b; Purdev, Kanuni, 166; Miithimme Defteri, vol. 73, no.

1245; etc.
2 Barkan, 44, § 13; Edremit Sicilli, 42/1183, f. 18a; Bursa Sicilli, A 67, f.
166a; MS. Nb, f. 312; MS. Nd, f. 56b; etc. 3 OCC, §115.
+ e.g. Bursa Slcllh A3z, f. 79a; A 43, f. 86a; A 6o, £. 732; A 190, f. 26a.
5 MS. Nb, f. 3z2a. 6 Selle, 19, § 10.

7 Ulugay, XVII. asirda, 405—6.
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seems to be not another term for the fine prescribed in the Criminal
Code for homicide* but a monetary penalty which governors or
their subordinates (kethudas, voyvodas, etc.) inflicted (on the people
of the neighbourhood) when the murderer was not known or even
when no murder had been committed at all.” In the Ottoman
kanun? it is mentioned only as an illegal penalty in cases of acci-
dental death, for which of course no diyet is to be collected either.
According to an ‘adaletname registered in Receb 1018/1609,3
rapacious governors touring their districts with two or three
‘hundred horsemen would swoop down on villages where an
accidental death through freezing, drowning, or falling from a
tree had occurred or the body of a person killed by wounding
had been found. By violent measures they extorted large sums of
money (and other goods) as kan ‘dgrii, which seems to be synony-
mous with ‘dsr-¢ diyet, ruining the village and causing the peasants
to disperse. The levy of this illegal fine is strictly prohibited as
being contrary to both the shari‘a and the kanin.+

The same scandalous dishonesty of the executive organs is
witnessed also in regard to other impositions payable for crimes.
For instance, a special official (kxl) sent out to investigate the case
of a man found killed between two villagess collected 16,000 akge
from their inhabitants as payment for a settlement (sulh), i.e. as or
instead of blood-money. Of this sum he took 1,000 ak¢e for himself
as fee for his trouble (ayak derligi);** 5,000 akge he gave to the son

* [Kan ciirmi, see OCC, §§ 41, 42.]

I See Miihimme Defteri, vol. 78, no. 123 (Receb 1018/1609) (“dsr-¢ diyet of
8,000 akge); Ulugay, XVII. asirda, 3467, 427-8 (even higher ‘Gsr-i diyet);
Siileymaniye Libr., MS. $ehit Ali Paga 2865, p. 5 (buyuruldu of a governor to
his kethudd ordering him to collect ‘dsr-i dem (i) diyet, seventeenth century).

2 OCC, § 126.

3 Miithimme Defteri, vol. 78, nos. 4012 and 4o013. Published, with some
errors, in Ulugay, XVII. asirda, 20814, and in Cezar, Levendler, 385-93, 473-80
. (photostats of the originals) [and now by H. Inalcik in Belgeler, ii/3-4 (1965),
123-33 and plates II/1-9; see especially pp. 126, 127].

4 This prohibition on collecting ‘6sr-i diyet was re-confirmed in an ‘addlet-
name of 1153/1740 (see Ulugay, I18. ve 19. yiizyillarda, 192—5). See also the pro-
hibition on the collecting of ‘kan-bahd’, of 1197/1783 (Tarih Vesikalar:, no. 10,
PP- 279, 282). The abuse continued into the nineteenth century (see Bianchi in
Noradounghian, i. 304). [pencil note:] Compare on this question the abolition
by the Mamliik Sultan in about go6/1500 of an illegal fine levied on the inhabi-~
tants of a quarter in which a person had been killed but the murderer had not
been found (J. Sauvaget, in B. Et. Or., ii (1932), 44 et sqq.).

5 See OCC, §§ 44, 76, 77. ** [For this term, see above, p. 238.]
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(and heir) of the man killed, but the rest, also due to the son, he
failed to hand over. The son appealed to the cadi and eventually
succeeded in recovering 1,000 akge from the official, but he had to
renounce his claim to the remaining 9,000 akce. This case occurred
not in the period of Ottoman decline but in 919/1513, early in the
reign of the powerful Sultan Selim I.:

5. Teshir: exposition to public ignominy

For a number of offences the Ottoman law prescribes exposition
to public ignominy (eshir),> sometimes in addition to chastise-
ment.* This penalty, which is called #a‘zir bi’l-teghir in the
shari‘a,** is inflicted by the cadi.? Liable to this punishment are
false witnesses (just as in the Dulkadir Penal Code),+ procurers
and procuresses,5 and, according to the zhtisab kaninu, also those
who neglect the ritual prayers,*** do not observe the fast of
Ramazan, or commit certain market delicts.® ‘Ulemd who habitu-
ally marry girls or women to the men who have abducted them?
or marry women before the end of their waiting period (‘/ddet)8
are, in addition, to have their beards cut off. The Dulkadir codes
and some fifteenth-century Ottoman decrees prescribe that certain
offenders are to be exposed with their faces blackened.!°

A person who cuts purses or knifes people (but does not com-
mit such acts habitually) or who shoots at another with an arrow
is to be led through the streets with the knife or arrow thrust
through his arm (or ear).!* This penalty was in fact inflicted in the
early sixteenth century.’2

! Bursa Sicilli, A 23, f. 323a.

2 In DPC, § 14: riisva-i ‘amm étmek; in OCC, §§ 48, 49 also gezdirmek.

* [pencil note:] But generally not in addition to a fine (see, however, DPC,
§ 35 in version B).

** [pencil note:] See, e.g., Debbagzade, 287-8. [Cf. also Mawardi, 403.]

3 OCC, § 64 in Ka.

4+ OCC, §98. Cf. DPC, § 38. See also the Ottoman fetvd (of Ma'lil-zade
Mehmed Efendi) in ‘Ilmiye Salndmest, 401.

5 OCC, § 57 (but see §§ 30 and 75).

#*#% [pencil note expanded:] See also the nigdgn (?yasakndme) of Safer 881/
1476 in Lugal-Erzi, 94—5 (where the penalty is called thanetle teshir).

6 OCC, § ro1 in Ka and § 102 in Ba, etc. See also DPC, § 35.

7 OCC, § 15 in Db. 8 OCC, § 100 in Pe.

9 For this penalty see also Anhegger-Inalcik, pp. 29, 61, etc. (Beldiceanu,
i. 93, 133, etc.) and TOEM, 1329, suppl., 49 .

10 DPC, §§ 14, 38; Anhegger—Inalcik, p. 30 (Beldiceanu, i. 94).

11 OCC, §§ 49, 48 (1). 1z Cantacasin, 212.
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Several fifteenth-century yasaknames' prescribe that people
who violate the government’s salt monopoly or certain customs
regulations or who steal rice from State plantations shall have
their noses split or have them pierced and be led around the town
by a cord passed through them. '

The thief of a hen, duck, etc. shall, according to one version
of the Criminal Code,? be publicly exposed with the bird hung
around his neck. Similarly, people who despite the warnings of the
¢opliik subagisi, the officer in charge of keeping the town clean,3
throw animal carcasses into the street are to be paraded through
the town with the animal’s head hung from their necks (or be
given five strokes).+

These bizarre forms of punishment were actually applied.
European observerss recount how a tradesman who charged more
than the officially fixed price or used short measures and weights
was often led through the streets with his face plastered with
mud, his turban replaced with a ridiculous hat,* or his head put
through a very heavy wooden board (tahta kiilah)¢ to which a small
placard had been affixed and on which his commodities were
exhibited. If the offender was a baker, in some places a string was
passed through his nose and a loaf of bread hung on it.

Another common penalty was, at least in the seventeenth and
eighteenth centuries,” for such offenders to be nailed by their
ears to the door-post of their shop or to a wall with their toes
just touching the ground; they were left in this position for several
hours.

False witnesses, harlots, and other offenders were led through
the streets sitting backwards on a donkey and holding its tail
instead of a rein. Their faces were blackened or smeared with filth
and entrails of sheep or oxen were hung around their necks and

1 Anhegger—Inaleik, pp. 29, 31, 45, 63, 75 (Beldiceanu, i. 93, 95, 109, 135, 147).

2 OCC, § 64 in Ka. 3 On this officer see Niri, 954 et sqq.

+ MS. Eb, ff. 1023, 126b; MS. Ed, f. 82a.

5 Menavino, 56—7; Du Fresne, 97-8; Deshayes, 222; d’Arvieux, i. 81-3;
Thévenot, 127; Poullet, i. 347-8; Febvre, Etat, 179; Pétis de la Croix, 27, n. 2;
d’Ohsson, iii. 274-5.

* [pencil note:] Cf., for this headgear, Dozy, s.v. turtir; Tyan, Histoire,
650; Labib, 183.

6 See Tarih Vestkalari, no. 5, pp. 336—7; no. 6, p. 452. For the tahta kiilah
in Safawi Persia, see Minorsky, Tadkkirat, 83, 149—50. [pencil note:] For an
eighteenth-century miniature showing a dishonest tradesman covered in
feathers see Pallis, Fig. 19.-

7 _Du Loir, 187; La Motraye, i. 259; Lucas, i. 35; Dallaway, 78.
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shoulders. Sometimes a public crier went in front of them an-
nouncing yalan gahidifi hali budur, “This is what happens to a
false witness.” The spectators pelted them with mud and dung.!

According to the register of the cadi of Bursa,? a Jewish woman
accused of arson was put on a horse, daubed with pitch which was
set on fire, and thus led through the town before being strangled.
European travellers recount similar methods of leading criminals
to their place of execution.3 After a fire broke out in Istanbul two
Christians were paraded through the streets with candles hung
from their pierced noses.+

“This exposition to public scorn’, an eighteenth-century Turkish
historian remarked,s ‘though not capital punishment is worse than
capital punishment.’

It is interesting that the old penalty of teghir continues even now
to be inflicted in Turkey. When in 1959 a band of thieves was
arrested in Nazilli, they were paraded through the streets of the
town with the carpets and clothes they had stolen draped round
them and with placards, probably explaining their msdeeds
attached to their backs.®

6. Imprisonment

As was the case in antiquity and in medieval Europe, imprison-
ment was not a very common penalty in the Ottoman Empire,*
at least not in its earlier periods and for criminal offences. (Debtors
were often put in prison.)” Though known to Muslim religious
law and frequently mentioned in Ottoman fetvds,® it is rarely
prescribed in the Ottoman Criminal Code. According to this,
certain persons charged with an offence are to be imprisoned until
the Sultan’s decision on the appropriate punishment arrives.?

¥ Menavino, 53, 55—6; Postel, 10; Dernschwam, 73—4, 77, 84—5; Schweigger,
174; Mundy, 57; Poullet, i. 348; d’Arvieux, i. 83—4; d’Ohsson, iii. 262; Dalla-
way, 79-80. See also Jabarti, iv. 215.

2 Bursa Sicilli, A 42, f. 1b. 3 Rauwolff, 41; Lucas, i. 35-6.

4 Dernschwam, 118. 5 Sam‘danizade, f. 427a.

6 Cumhuriyet, Istanbul daily newspaper, 16 August 1959.

* [pencil note:] Penal servitude on the galleys (for which see below, pp.
304~7) in effect took its place.

7 See for example Bursa Sicilli, A 8, f. 129b; M. T. Gé&kbilgin, Edirne ve
Paga Livdsi, Istanbul, 1952, p. 107.

8 Often as a penalty inflicted in addition to ta‘zir, i.e. strokes (see Horster,
PP. 32, 38, 45, etc.).

9 OCC, § 76 (but see § 76 in Db), § 87; Barkan, 364, § 18; 382, § 41; 383, § 42.
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Berat-holders, such as ‘ulema and waqf officials, however, are to
be put in prison only if nobody is willing to stand surety for their
persons and there is a likelihood of their resorting to flight.t

Imprisonment as a penalty is inflicted, often in addition to
chastisement (ta‘zir) and a fine, for a few sexual offences? and for
a man’s beating his father or mother.? According to the ihtisab
kaniinu,* butchers who fail to provide meat are also to be put in
prison until it is supplied. A firmans imposed life imprisonment on
a miiderris who had killed one subordinate of the governor and
wounded others.

An offender was to be imprisoned either by the cadi® or, after
the cadi had convicted him, by the executive officers (ehl-i “drf).”

Often, however, the latter, in violation of the kamin, put a
person in prison without any trial in order to extort money from
him.® If, while in prison, a peasant, with his feudal lord’s consent,
transfers his land to the executive officers in lieu of a fine in order
to secure his release, the transaction is, according to the kanin,
considered invalid because it was made under duress. After his
release from prison, the peasant is entitled to recover his land.?

The kaniin does not usually prescribe the length of the prison
term. According to a fetva of the Seyhiilislam Ebu ’s-Su‘dd,?®
there is no fixed limit for a ‘long’ prison term (habs-i medid); it is
left to the discretion of the judge, who fixes it in accordance with
the offence committed. Many Ottoman fetvas'* lay down that the
criminal is to stay in prison until ‘his repentance and moral im-
provement have become manifest’ (t6vbe ve salahi zahir ohnca).
In many cases bail was provided to secure a prisoner’s release.?

In later periods many criminals were imprisoned in fortresses
in various parts of the Empire. Extensive information on such

r OCC, § 123. But see Barkan, 382, § 41; 383, § 42.

2 OCC, §§ 10 (in Da, Db), 20, 21. 3 OCC, § 6o.

4 Ahmed Lutfi, 83; Niiri, 410. In later years, imprisonment became a common

penalty for market delicts (Nuri, 637).
* 5 Miihimme Defteri, vol. 24, no. 63. 6 OCC, § zo0.

7 OCC, § 116. [pencil note expanded:] A document of 995/1587 (published
by Uzungarsih, in Belleten, v/19 (1941), 294—6) refers to people detained, sicill-
kddi ile, in what the subag: calls ‘my prison’ (habsim).

8 Barkan, 200, § 21; Djikiya, p. 4, lines 18-19. .

9 State Public Libr., Leningrad, MS. Dorn 535, f. 7a; Topkap:1 Saray: Libr.,
MS. Revan 1938, f. 65a-b. 10 Selle, 26, § 1.

11 Horster 45 (84); ‘Ilmiye Sdlnamesi, 340; Ibn Kemil, in Belediye Libr., MS.

M. Cevdet O 44, f. 53a; Arsiv Kilavuzu, ii, doc. 22. Cf. Niri, 914-15.
1z See Niiri, 639.
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people (kal‘e-bend) and their misdeeds is found in the Bagbakanhk
Arsivi at Istanbul in a register of the years 1115-22/1703~11! and
in the 44 large volumes of the Kalebend Defteri series, the oldest
of which begins in the year 1134/1721—2.2 Apart from imprison-
ment for a wide range of offences, these registers record innu-
merable cases of banishment,* including some of high-ranking
‘ulema. The penalties were inflicted by firman, often in response to
a petition submitted to the Sultan by a governor or cadi and in
accordance with the latter’s official notification (i‘/am) or legal
certificate (hiiccet). For a study of Ottoman criminal justice in the
eighteenth and early nineteenth centuries these registers deserve
thorough investigation.

7. Banishment

Another penalty rarely prescribed in the Ottoman Criminal Code
is banishment (nefy),** a punishment also known to the shari‘a.
It is to be inflicted on persons who unintentionally set fire to
houses, etc.,> watchmen who through lack of attention fail to -
prevent arson in towns,* refractory gipsies,5 lepers,5 and, most
important, such undesirable elements as notorious criminals and
harlots, whom their neighbours in a town or village reject as being
unfit to live among them.?

In the last-mentioned case the penalty is qualified to some
extent by giving these people a chance to mend their ways before
final expulsion. In the margin of some manuscripts the penalty in
such cases is declared to be abolished altogether as being contrary
to the shari‘a. In actual practice, however, harlots and men notorious

* Kéamil Kepeci catalogue, 678.

2 See M. Sertoglu, Muhteva bakimindan Bagvekdlet Arsivi, Ankara, 1955,
p. 25, no. 15. .

* [See next section.)

*#* [pencil note:] Also fagrib, icld, as in Topkap1 Saray1 Archives, E 12079 (5)
= Mumcu, doc. 22. [For banishment as a form of ta‘zir see Bilmen, iii. 307,
§ 845.9; for a discussion of the meaning of yunfaw min al-ard in the Kur’anic
verse cited above (p. 196)—execution, banishment, imprisonment, or imprison-
ment elsewhere—see Bilmen, iii. 29o~1.]

3 OCC, § 92 (in Ta). See also § 95 in Ff, Fq (accomplices of incendiaries).

+ OCC, § 93. 5 OCC, § 96.

¢ OCC, § 95. Leprosy was dealt with almost as if it were an offence: somebody
‘accused’ of it could, after an examination by doctors, be declared ‘acquitted’
(beriyii ’s-saha) (Bursa Sicilli, A 4, £. 6b).

7 OCC, § 124.
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for whoring and wine-drinking were banished by the cadi or by
a firman at the request of their neighbours.”

Other offenders, such as usurers, profiteers, informers, people
who neglected the ritual prayers, and others were also liable to
banishment with their families. The deportation of whole com-
munities was often carried out for reasons of state, as, for example,
when after the conquest of Cyprus in 1571 the Ottoman Govern-
ment was most anxious to settle Muslims in the island.? In later
periods tradesmen who charged more than the official fixed price
were liable to banishment.3 Many other offenders sentenced to
banishment are listed in the Kalebend Defteri volumes mentioned
above.

In the course of time banishment became a very common
penalty, which was inflicted both for political reasons# and for
a wide range of crimes, just as undesirable elements in England
were condemned to transportation to Australia.

8. Penal servitude on the galleys

From the sixteenth century onwards, a penalty unknown to both
the shari‘a* and the Ottoman Criminal Code became an in-
creasingly common punishment—*#iirek, i.e. penal servitude on
the galleys. This punishment was inflicted almost indiscriminately,
‘and the principles laid down in sixteenth-century firmans were
often contradictory. Some decreess imposed this penalty only on
those whose offences were ‘minor’** and prohibited the commuta-
tion of siyaset punishment to servitude on the galleys. According

¥ Bursa Sicilli, A 43, f. 96a (954/1547); Trabzon Sicilli, 42/1815, f. 73b
(Rebi* I 965/1558); Mithimme Defteri, vol. 19, no. 628 (firman of Rebi‘ IT
980/15%72); vol. 61, no. 141 (firman of 994/1586); Refik, Onuncu, p. 55. See also
Liideke, i. 306.

2 Miihimme Defteri, vol. 12, no. 1046; vol. 16, no. 525 (firmans of Sevval
and Za '1-Ka‘de 979/February-April 1572. See also Lewis, Notes, 29 et sqq.;
Heyd, Ottoman Documents, 163, 167-8.

3 Buyuruldu of Sevval 1138/1726 in Nuri, 433.

4 See, for instance, M. Cagatay Ulucay’s study ‘Siirgiinler’ in Belleten, xv|/60
(1951), 507-92.

* [pencil note:] It could presumably be justified as a siydsa shar ‘iya punish-
ment: a habitual criminal may be imprisoned for life (Mawardi, 377; cf. Dede
Efendi, MS. 697, f. 72b = M. “Arif’s trans., 52).

5 Mithimme Defteri, vol. 3, nos. 300 (966/1559) and 924 (967/1560); vol. 7,
no. 939 (975/1568); vol. 14, no. 1358 (978/1571); vol. 55, no. 375 (993/1585).

## [See above, p. 259.]
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to other firmans,! however, those people, or only those people,
who had committed ‘serious offences’ punishable with execution?
or the amputation of a limb were to be sent to the galleys. From
the wording of these firmans it seems that the latter rule was
applied particularly in times when the Ottoman fleet urgently
needed more oarsmen.

Important evidence concerning the almost unlimited range of
offences punishable with kiirek is found in a number of official
registers preserved in the Bagbakanlik Argivi at Istanbul. The
three oldest ones3 list offenders sentenced to the galleys in the last
few years of Siilleyman the Magnificent’s reign. A fourth,* en-
titled Defter-i miicriman der zindan-i tersane-i ‘amire, ‘Register of
the Criminals in the Imperial Dockyards’, was compiled in
Cumada II 1119/1707, and a fifths records criminals sent to the
galleys in the years 1132—40/1719—28.

According to these registers, kirek punishment was inflicted
for:

(a) offences punishable, according to the shari‘a and/or the
kanin, with death, such as murder, apostasy, highway robbery,
arson, etc., or with severe corporal punishment, such as certain
cases of theft, abduction of a girl or boy, etc.®

(b) offences for which the Ottoman Criminal Code imposes
strokes and/or fines, exposition to public ignominy, and the like.
Examples are various sexual crimes, inflicting bodily harm, the
drinking of wine,” cutting purses, quite minor thefts, giving false
evidence, using forged documents and counterfeit coins, denuncia-
tion, and many other offences.

(c) offences not mentioned in the criminal kaninnames, such
as gambling (kumarbazhk), selling a free person into slavery, a
slave’s disobedience of his master, smearing a person’s door with

1 Mithimme Defteri, vol. 10, nos. 203 (979/1572) and 542 (979/1571); vol. 61,
no. 192 (994/1586); vol. 64, no. 178 (997/1589); vol. 70, no. 152 (1001/1593).

2 But, according to vol. 61, no. 192, excluding those liable to kzsds.

3 (a) Ibniilemin catalogue, Adliye, no. 3: 8 folios, register of the years g67—8/
1559-61. (b) Kamil Kepeci catalogue, no. 677: 87 folios, part of the beginning is
missing. The date (955) recently supplied on the cover is wrong; the entries refer
to the years 969—73/1561~6. (¢) Ibniilemin catalogue, Adliye, no. 4: fragments
of several small registers for the years 972—4/1564—7.

4 Cevdet catalogue, Adliye, no. 5576: 6 folios.

5 Maliyeden miidevver, no. 729: 347 pages.

6 See also the firman in Mithimme Defteri, vol. 64, no. 178.

7 See also the firman in Daghoglu, no. 131. But see the decree cited in the
preceding note.

8263126 Y
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tar, submitting unjustified complaints against cadis or governors
(in one case merely submitting a petition to the Sultan), refusal to
pay the tithe to a wagqf, in the early eighteenth century the adop-
tion of the Catholic religion by orthodox Armenians, and many
others. Further offences punishable with kiirek are mentioned in
firmans: the use of muskets by peasants for hunting,’ supplying
grain to foreign Christians,> etc. Worst of all, this punishment was
meted out to people who, according to the skari‘a and the kaniin,
should have been acquitted by any law-court (such as suspects
against whom nething could be proved and who even had no

" criminal record; people who had committed homicide but had
paid blood-money) and to people whose crime, coming under the
statute of limitation, was no longer punishable.

The convicts were sent, together with a copy of the cadi’s
record of their crime (siret-i sicill or siret-i cerime),’ to various
ports or naval bases, such as the Imperial maritime arsenal
(tersane) at Istanbul, Lepanto (Inebaht), Nauplia (Anabolr),
Kavala, and others.4

The length of penal servitude on the galleys is generally not
fixed in the sentence or order. In some cases, however, the
penalty is inflicted for life (mii’ebbed Fkiirek).5 People who com-
mitted even ‘minor’ offences are known to have served terms of
five to ten years.® In a very touching petition, the original of
which has been preserved,” a Muslim peasant from the Bozok
district of Anatolia complains that having been sent to the galleys
for a trivial matter he has been serving there during the past
twenty years.

According to one firman,? the convicts are to serve ‘for some
time’ and ‘should not be forgotten and left on the galleys’. In
many cases the sentence states that they shall not be released
until special order is given. Indeed, above some entries in the
kiirek registers a note is added a few years later saying ‘released’.

 Sometimes people were released (or not sentenced to servitude in

I Daglioglu, no. 87. 2 Mithimme Defteri, vol. 64, no. 178.

3 Ibid., vol. 3, nos. 168 and 300; vol. 6, no. ¢98; etc.

4 For the reminiscences of a galley-slave see Fr. Seidel, Denckwiirdige
Gesandschafft an die Ottomannische Pforte, Gorlitz, 1711, pp. 44—9.

5 See Miithimme Defteri, vol. 64, no. 178; vol. 78, no. 4012; and the kiirek
registers. 6 Miihimme Defteri, ibid.

7 Bagbakanhk Argivi, Kémil Kepeci catalogue, 677, between f. 65 and f. 66.

8 Miihimme Defteri, vol. 7, no. 417.
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the first place) when they were able to provide a personal surety
(kefil).* The latter was sent to the galleys if the offender (or
alleged offender) committed, or was accused of having committed,
another offence and could not be arrested.

The almost indiscriminate imposition of the kirek punishment
for practically all kinds of offences was the result of the growing
need of the Ottoman Government for oarsmen on warships, as
well as on boats for the transportation of stone, corn, and other
commodities. Since there were not enough prisoners of war or
other slaves available, the only way of obtaining these rowers was
to send criminals or alleged criminals to the galleys, without
paying much attention to the shari‘a and the kanian. It is signifi-
cant that many firmans to this effect were issued in times of great
naval activity, such as the invasion of Cyprus in 1570-1 and, with
special urgency, after the destruction of the Ottoman fleet at
Lepanto in October 1571.1

9. Payment of compensation

In addition to suffering one or more of the penalties already dis-
cussed, some offenders are required by the kanin to pay compen-
sation (tazmin) to the person wronged. This is explicitly prescribed
if somebody has killed a hen, dog, etc.2 or stolen perishable
objects of little value, such as fowls,? green corn or a small quantity
of ripe corn from a field,+ or taken by force some yogurt or bread
while passing along the road.5 Grain stolen by a peasant from a
threshing-floor is, however, to be confiscated.6

If a thief or robber is not found or not convicted, compensation
has to be paid either by those suspected of committing the crime
or by the people in the neighbourhood? or by the watchmen® or,

* [pencil note:] This was done particularly in cases where there was no
private plaintiff (da‘vdci). [Cf. above, p. 241.]

I Miihimme Defteri, vol. 9, nos. 20 and 86 (Ramazan 977); vol. 14, no. 1358
(Ramazan ¢78); vol. 10, nos. 203, 208, 542, 560 (Muharrem-Sevvil 979).

2 OCC, § 112. No fine is to be paid in this case.

3 OCC, § 64 in Va, Vb.

4 OCC, § 70. Here too no fine is to be collected. 5 OCC, § 81 in Aa.

6 In lieu of a fine: OCC, § 69. Cf. also Barkan, 138, § 33 and 164, § 10 (the
wine in a village from which wine has been brought into town illegally is to be
seized).

7 OCC, §§ 77 (2), 78-

8 If a shop has been broken into: OCC, § 8o.
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in certain circumstances, by the keepers of caravanserais! or the
guards of dangerous passes or roads (derbendci, voynuk).? If the
thief flees and hides among peasants on ‘free’ land, they have to
pay the compensation for what has been stolen if they do not find
and hand over the criminal.3

For damage done by animals to standing corn, etc., the owner of
the animals is held responsible.+ It is interesting that some provin-
cial kanunnamess demand the payment of compensation before the
owner is chastised and fined. But if the proprietor of the crop kills
or wounds such animals he is, according to some versions of the
Criminal Code,¢ to pay compensation for them.

Finally, a person who informs against an innocent Muslim has
to compensate him for any loss of property he suffers as a result.”

In some cases,8 however, the payment of the compensation is
made dependent on the rules of the shari‘a.

The payment of smart money or of the cost of medicaments and
the doctor’s fee to a wounded person is prescribed in provincial
kanannames only.”

In general, as compared with the Dulkadir Penal Code™ the
Ottoman kanin awards compensation only to a rather limited
extent.

10. Diyet: blood-money

According to the shari‘a,'* the blood-money (diyet)* for a free
man killed is 10,000 silver dirhems. With the gradual depreciation
of the Ottoman currency, the equivalent of the ‘legal dirhem’
(dirhem-i ger‘i) rose from 4 akge in the fourteenth century'2 to 8 akge
in 1595,73 g} akge in the first part of the seventeenth century,+

1 OCC, § 84 (2). 2 OCC, § 122; Barkan, 398, § 16.

3 OCC, § 117 (1). [For ‘free’ land see above, pp. 290-1.]

4+ OCC, §§ 109-10. 5 Barkan, 134, § 18; 176, § 15; 199, § 13; etc.

6 OCC, § 109 (2). 7 OCC, § 104.

8 In OCC, §§ 70 (in Rd) and 109 (2) and in the marginal notes to §§ 77 and
122,

9 OCC, § 45, note 5 to trans. 10 See above, pp. 49—50.

it [See, e.g., EI?, art. ‘Diya’ (Tyan); Schacht, Introduction, 185;] Debbagzade,
167; Cavuszide, ii. 236 et sqq.

* [pencil note:] In Ottoman sources also dem ve (i) diyet.

12 Hezarfenn, MS. Paris, f. 135b; Sa‘deddin, i. 40; Hiiseyn, Baddyi', i. 207
(25 akge equals 6 dirhem).

13 * Adgletname in Képriili Libr., MS. I1, 360, f. 91b; Ulugay, XVII. asirda,
169 [= Belgeler, ii|3—4 (1965), 108].

4 Sani, MS. Istanbul, f. 76b.



PUNISHMENT 309

12-14 akge in 1670-1,' and 19—20 akge in the beginning of the
eighteenth century.2 Consequently, in Ottoman money the diyet
amounted in the mid sixteenth century to 40,000-60,000 akge.3
It then steadily rose until in the second half of the following
century it amounted to 2,500 gurug (piastres) (or 7,500 francs).+

Since homicide and wounding are considered in Muslim law
exclusively matters of private law (hakk adami), the heir(s) of the
person killed or the wounded person himself could choose be-
tween demanding retaliation (kusds) or blood-money (diyet) or,
hisbeten G’llah, ‘in hope of being rewarded by God’,s he could
renounce any claim against the offender. There is no clear evi-
dence to show how common it was for heirs to agree to a money-
settlement in cases of murder.$

Complications might arise in practice if the heir demanded
blood-money and the murderer, who had confessed the crime,
refused to pay it and asked for kusas, i.e. to be executed. In this
case, according to the opinion of the authoritative legists, neither
penalty could be inflicted.?

To protect surgeons against claims for diyet, it seems to have
been normal practice that people formally engaged themselves in
the law-court not to bring an action against a surgeon who, at their
request, was about to treat or operate upon themselves or their
next of kin, in case something went wrong.® This was certainly
a necessary precaution, since a circumciser who by misadventure
cut off a boy’s glans penis (hagefe) had in Receb 941/1535 to pay
his father 42,000 akge as damages.®

I Barkan, 333, § 2; 352, § 8. Cf. Debbagzade (d. 1114/1702—3), p. 166 (124
akge). But according to Galland, ii. 105, the diyet for one eye, i.e. half the full
blood-money, in 1673 was only 40,000 akge (or 1,000 francs). [This concerned a
non-Muslim, but in Hanafi doctrine the non-Muslim is not differentiated from
the Muslim (Mawardi, 394).]

2 Barkan, 337, § 16; Feyzu’llah, f. 188b; Yeifiisehirli ‘Abdu’llih Efendi,
Bahjat al-Fatdwa, Istanbul, 1266, p. 582.

3 Dernschwam, 177 (40,000 akge) (but to be paid to the authorities, i.e. as
fine ?); Postel, 125-6 (60,000 akge). [pencil note:] Thévenot (1655) records how-
ever (p. 127) that only 45,000 akge is to be paid (if the murderer is not discovered).

4+ D’Ohsson, iii. 244 n. [pencil note:] According to White (i. 102) the statu-
tory sum of 10,000 silver dirhems was in 1842 equivalent to 30,000 guru§ or
£280 sterling. 5 Sani, MS. Istanbul, f. 77b.

6 For the eighteenth century see Montagu, Letter 42 (pp. 407-8); de Tott,
i. 200.

7 Hacibzade, f. 120a. Cf. Mawardi, 392.

8 e.g. Bursa Sicilli, A 5, ff. 74a, 386a. Cf. Guer (1746), ii. 429.

9 Bursa Sicilli, A 36, f. 315b.
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If the heirs of a person killed were minors, the murderer was
imprisoned, it is reported,! until they came of age and could choose
between kisas and diyet.

If, however, a murder was committed in the course of an
attack by highway robbers (kat‘ al-tarik), the case was a violation
of a right of God (hakk Allah) and had therefore to be punished
with a fixed shari‘a penalty (hadd) which the heir could not re-
nounce (and which neither the cadi nor even the Sultan could
abstain from inflicting).?

If the murdered person had no heirs or his heirs were not
known, the Sultan could choose between the criminal’s execu-
tion (kisasan katl) or, if the latter agreed, his paying blood-money
to the Public Treasury.3

A major problem of Ottoman criminal law, as indeed of Muslim
criminal law in general, was posed if the murderer was not known.
According to the shari‘a, the blood-money has to be paid by the
inhabitants of the house, of the village, or of the quarter of the
town, etc., in (or near) which the body of a person killed is found.
The Ottoman Criminal Code# in the main considers it sufficient
to reiterate the rules of the shari‘a in this matter. It stresses, how-
ever, the neighbours’ obligation to find the criminal.5 According
to one statute,b if they do not find him they are to be imprisoned
until the Sultan decrees what action shall be taken regarding them.

This collective responsibility of the people living near a place
where a serious crime had been committed must have had some
beneficial results. It impelled the population to prevent the com-
mission of crimes in their vicinity. If nevertheless a crime was
committed, it was in their interest to do their best to find the
perpetrator; and if he could not be found, the heirs of the victim
could receive compensation from them. 5

On the other hand, this rule was obviously most unfair in that it

-forced completely innocent people to pay blood-money and/or
fines (or exactions passing as such). For instance, when an officer

! Le Brun (1678-84), 137. 2 D’Ohsson, iii. 266.

3 Miihimme Defteri, vol. 6, no. 625; Belediye Libr., MS. M. Cevdet O 18,
f. 7b; ‘Ali Efendi, Fetdvd, Kopriilii Libr., MS. III, 123, f. 262a; Sani, MS.
Paris, fI. 71a—72b; Debbagzade, 168; d’Ohsson, iii. 249—50.

+ OCC, §§ 44, 76-7, 126.

5 See above, p. 235. [Cf. also the case at p. 251.]

6§ OCC, § 76; see also § 77 in Sa.
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of the Sultan’s Palace suddenly died in a caravanserai all the people
who had dined with him were obliged to pay between 4,000 and
8,000 akge each.® Moreover, in Ottoman practice it gave rise to
scandulous abuses. The bodies of persons killed were left in cer-
tain places, often non-Muslim quarters, in order to extort large
sums of money from the inhabitants. Even more serious was the
fact that the governors and their men, anxious to collect fines from
the people in whose neighbourhood the body of a murdered person
was found, often made little effort to arrest and punish the
criminal.2

The foreign residents, however, were protected by the Capitula-
tions: if somebody was found killed in their quarter and their
guilt was not proved, they were exempt from paying blood-moneys3
or a fine.+

I Blount (1634), 92—3 (who was an eyewitness of the incident).

2 Poullet (1658), i. 347; Du Mont (1691), 283.

3 Capitulation with France of Safer 1084/1673, in Bibl. Nat., Paris, MS.
Suppl. turc 1197, f. 15b; Noradounghian, i. 145.

4 Capitulation with France of 1740, art. 42 (Noradounghian, i. 288). See .
Bianchi’s note, ibid., 304.



CONCLUSION

In the opinion of certain Islamic legists,! both the ta‘zir and the
hudiid penalties aimed at ‘reforming and restraining’ the criminal
(ta’dib istislah wa-zajr). The Ottoman kanins and decrees, how-
ever, make a clear-cut distinction. According to them, the object of
punishing an offender with strokes, fines, imprisonment, or penal
servitude on the galleys is ‘to reform’ him (islah or islah-i nefs).?
On the other hand, the death penalty and severe corporal punish-
ment (such as amputation of a hand) are inflicted ‘for the sake of
the order of the country’ (nizgam-i memleket iciin), to serve as a
‘deterrent example and a warning to others’ (s@yirlere miicib-i
‘tbret or ba‘is-i pend ii nasihat), ‘to ensure the safety of the people
and to cleanse the country’ (te’min-i “thad ve tathir-i bilad), or the
like.3 As to the other two aims of any punishment, retribution was
the motive for kusds, the right of a private individual, and expia-
tion was the object of such strictly religious penalties as keffare.
According to a well-known Turkish saying, gseri‘atii kesdifi
parmak acimaz, ‘A finger cut off by the shari‘a does not hurt’, i.e.
just punishment is not resented. This feeling may not have been
restricted to punishment meted out by the Ottoman authorities in
accordance with the shari‘a. For European observers of the first
half of the nineteenth century#+ claim that among the Ottomans
the various penalties were not considered degrading, and that the
convicted criminal was the object of compassion rather than of
contempt. After the penalty of a crime had been paid, no moral
blemish adhered any longer to the honour of the offender or of his
family; the son of an executed criminal, it was even said, did not
feel ashamed of his father. Indeed some tombstones in Christian
_ cemeteries indicated the fate of the person buried there by the
carved figure of a hanged or a decapitated man. This attitude was

! e.g. Mawardi, 399; Ibn al-Farra’, 263.

2 Mithimme Defteri, vol. 6, no. 88; Basbakanlik Arsivi, Cevdet catalogue,
Adliye 5576, ff. 2a, 5a, 6a, etc.; Kalebend Defteri, passim.

3 Barkan, 70, § 44; MS. Eb, f. 52b (firman); Miihimme Defteri, vol. 62, no.
228; vol. 67, no. 80; Siinbiilzdde, f. 14b. [Cf. above, p. 196.]

4 Ubicini (1850), i. 47-8, 120; White (1844), i. 104—5; D. Urquhart (1831—2),
Turkey and Its Resources;, London, 1833, p. 39, note.
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explained by the people’s resignation to the will of God, their
fatalistic belief in predestination, and their submission to an age-
old despotism which struck at random, without distinguishing
the innocent from the guilty. If this observation is correct, it
presumably holds good for earlier periods as well.

European observers in the sixteenth, seventeenth, and eigh-
teenth centuries were impressed by the efficiency, effectiveness,
and even fairness of the Ottoman administration of criminaljustice.
In their view, it compared favourably with the long-drawn-out
and very costly lawsuits and trials in Europe. They noticed
with astonishment that in the Ottoman courts a case was generally
dealt with in a single session; there were no lawyers who would
drag out the procedure unnecessarily, and appeals were relatively
rare. The speedy and often severe punishment meted out, together
with the efficient police methods and the collective responsibility
of the whole village or town-quarter for any crime committed
there, were in their opinion the main reasons for the amazingly
low crime rate, especially in the cities.!

The negative aspects of Ottoman criminal justice, however,
were not overlooked.z Little value was attached to the life, limb,
property, and honour of the individual. Punishment was often
hasty, arbitrary, and excessively cruel. Suspicion often passed
as proof. As a seventeenth-century Western traveller rightly ob-
served,3 Ottoman justice ‘will rather cut off two innocent men,
than let one Offender escape; for in execution of an innocent, they
think if he be held guilty, the example works as well as if he were
guilty indeed’.*

I See Maurand (1544), 250-1; Chesneau (1547-55), 47-8; Schweigger
(x578-81), 176; Deshayes (1621), 219—20, 246—7; Du Loir (1639—41), 79~80;
Thévenot (1655—7), 124—7; Poullet (1658), i. 347; La Motraye (1698-1710), i.
258; Montagu (17:16-18), Letters 38 and 42 (pp. 373, 408); Porter (1746—62),
ii. 53—5; Liideke (1771), i. 307; Dallaway (1797), 80; and others. [pencil note:]
For a similar evaluation, by a seventeenth-century European observer, of
justice in Mogul India, see Bernier, quoted in Muhammad Akbar, The Admini-
stration of Justice by the Mughals, Lahore, 1948, pp. 65-6.

2 For critical views by generally rather anti-Turkish observers see, for example,
Rycaut (1661— ), Book 1, chap. i; Febvre (1670), Thédtre, 69-87; Du Mont
(1691), 280; de Saumery (1719), ii. 108. 3 Blount (1634), 12.

* [pencil notes expanded:] Even in the ‘Golden Age’ of the Empire, there
were inherent weaknesses in the Ottoman system: appeal from sentence was
practically impossible; many classes of the population were not subject to, and

could flout, the cadi’s jurisdiction; and, perhaps most fundamental, there was
no clear division of authority between the governor and the cadi.



APPENDIX I
A NOTE ON SOURCES

In the Ottoman Empire, the authoritative legal opinion given by a
miifti in response to a question submitted to him by a private individual,
a cadi, another official, or the Sultan (fatwd, Turkish fetvd)* might
concern not only religious rites and the other principal domains of the
religious law, such as marriage, divorce, inheritance, obligations, waqf,
and criminal law. Though fetvas usually apply only the regulations of
the shari‘a, those of Ottoman miiftis, and especially of geyhiilislams, also
have regard to the kanin, especially in connection with agrarian and
‘feudal’ matters (there is a chapter fi ’l-ard4i at the end of many fetva
collections) as well as taxation.! Ottoman muiiftis also acknowledged the
authority of the Sultan to punish criminals in accordance with the
public interest or raison d’état. Thus their fetvds are important not only
as reproducing actual cases and practical problems but also as reflecting
certain developments of the law, including criminal law, in the Ottoman
Empire. Since Ottoman fetvdas were often, or usually, not reasoned and
did not cite authorities for the opinions given, the miiftis enjoyed a
certain liberty from the religious law, which theoretically was un-
changeable. :

The relatively few original fetvas preserved and the very numerous
fetva collections,? both printed and manuscript, do not, however, pro-
vide much material for the study of the practice of Ottoman criminal
justice. Fetvds might or might not have been taken into decisive con-
sideration by the cadi. More particularly, the miiftis’ legal opinions on
criminal affairs were most probably of even less practical importance
than were other fetvds, since so much of the administration of penal
justice was in the hands not of the cadis, who as fellow-‘ulema were
obliged to pay at least some attention to a fetvd presented by a party to
-a suit, but of the military authorities. Finally, the usual brevity of
Ottoman fetvds generally precludes the mentioning of any factual details

* [See now Heyd’s posthumously published article ‘Some aspects of the
Ottoman fetvad’, in BSOA4S, xxxii (1969), 35-56.]

I A miifti might even refer in a fetvd to an ‘ahdndme (‘Capitulation’), ruling,
for example, that no higher customs duties might be levied than is there laid
down. [See above, p. 189 and n. *.]

2 Particularly in the chapters al-hudid, al-sarika, al-kafdla, al-kadd’, al-
shahdda, al-jindyat wa’l-diyat, etc.
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which might throw light on the administration of criminal justice in
practice. ‘

Much information on criminal justice is to be found in firmans,
copies of which are registered in the Mithimme Defteri. Unfortunately
this source does not cover the first centuries of Ottoman history: the
oldest register so far discovered contains firmans of 1544—5.

An examination, which of course cannot be claimed to be exhaustive,
of a large number of sixteenth-century registers? as well as of some
firmans copied in ing@ works?shows that the Central Government, often
at the request of a kddi- ‘asker, issued firmans on criminal matters mainly
in the following cases:

(@) general orders to cadis and governors to punish criminals accord-
ing to the holy law, the kanin, and the ‘orf, to enforce the law in full,
but not to go beyond it;

(b) instructions as to criminal procedure in cases where fief-holders,
soldiers, or ‘ulema are involved, where criminals have fled or found
refuge on ‘free’ lands, where there is no heir who, according to the
shari‘a, is entitled to demand retaliation, where the criminal has con-
fessed under torture, etc.;

(¢) commands concerning specific offences and crimes, particularly
conspicuous among them being the counterfeiting of coins, the giving
of false evidence, denunciation, murder, kidnapping, and some offences
not dealt with in the penal code;

(d) very frequently orders to punish criminals for various offences
(whether or not they are dealt with in the code) with a sentence to
servitude in the galleys.

Another important source for the administration of criminal justice
in the Ottoman Empire is the registers (sicill, sicillat) of the shari‘a
law-courts (mahkeme).* They contain copies or summaries of the cadis’
decisions, reports, and certificates (*lam, hiiccet, etc.), as well as records
of the manifold judicial and administrative matters brought before them.
Firmans, buyuruldus, and berats addressed to or concerning the local
authorities (cadis, governors, etc.) were also copied into these registers.*

¥ See Heyd, Ottoman Documents, p. xviil.

2 Vols. 3, 4, 6-19, 21, 23, 24, and a few later ones.

3 e.g. Bibl. Nat., Paris, MS. Af. turc 81 (Blochet, i. 32); British Museum,
London, MS. Or. 9503.

4 On the sicillat in general see J. Kabrda, ‘Les anciens registres turcs des
Cadis de Sofia et de Vidin et leur importance pour 'histoire de la Bulgarie’,
in Archiv Orientdlnt, xix (1951), 329-92, 642—3; M. Cagatay Ulugay, ‘Manisa
ser’iye sicillerine dair bir aragtirma’, in TM, x (1951-3), 285-98; Ongan,
pp. v—xxxix; Galabov-Duda, pp. 1-8.

* [pencil note:] No copy of a kaniinname, however, has yet been found in a
cadi’s register.
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Thousands of such registers for various parts of the Ottoman Empire
have been preserved; the oldest to survive, those of Bursa, go back to
the reign of Mehemmed II. For the purpose of this study an examina-
tion was made of some of the oldest registers of Bursa, of the fifteenth
century (now located in the Museum of Bursa), the earliest registers of
Kayseri, of the end of the fifteenth century (Ethnographical Museum,
Ankara), a few of the registers of Edremit, of the first part of the six-
teenth century (Topkap:1 Saray1 Museum, Istanbul), many sixteenth-
century registers of some quarters and suburbs of Istanbul (Balat,
Haskéy, Galata, Uskiidar) (Istanbul Miiftiiliigii Archives), the register
of Larende (now Karaman) of 939~40/1533—4 (Museum of Konya, no.
324), as well as the published summaries of the register of Ankara of
991-2/1583—4! and those of the early registers of Sofia,2 which consist
of entries of 957/1550 and the first half of the seventeenth century.
In addition, a number of original i“lgms and hiiccets preserved in the
Bagbakanlik Argivi at Istanbul were consulted. More systematic re-
search into and publication of sicillat, especially of later periods, can be
expected to bring much additional material to light.

The innumerable works of European travellers in the Ottoman
Empire are disappointing so far as information on Ottoman criminal
law and justice is concerned. With very few exceptions the travellers—
at least until the eighteenth century—were ignorant of the written
sources of Ottoman law, both religious and civil, and never witnessed
the meetings of a cadi’s court.3 Moreover, many of them related not
what they had observed or even what they had been told, but simply
copied earlier works. Their main contribution is the information they
give concerning the various forms of punishment inflicted, as well as
the comparisons they draw between Ottoman and European criminal
justice in their time.

I Ongan.

2 Galabov-Duda.

3 A notable exception is d’Arvieux, who made friends with the cadi of Sidon
(Sayda) and was often present at lawsuits (d’Arvieux, i. 445 et seq.).



APPENDIX II
PENAL LAW IN MOGUL INDIA

ONE interesting parallel to the Ottoman penal kdnins is found, as has
been mentioned,* in the Mogul Empire in India. Like the Ottoman
sultans, the Mogul rulers attempted to strengthen their control over the
‘ulam@ and the administration of justice, both religious and secular.
In the field of criminal justice they wished to enforce the shari‘a in the
form approved by them and, side by side with it, extra-canonical law
(siydsat) as laid down in their regulations.

Already in 1579 Akbar induced the leading ‘ulama’ to sign the
famous declaration often miscalled the ‘Infallibility Decree’. In it they
accepted the sovereign’s right to issue binding decrees concerning the
shari‘a law in case of disagreement between the mujtahids. They also
threatened with severe punishment in this world and the next anyone .
who opposed an order of the ruler, provided it was issued in the public
interest and was not contrary to the injunctions of Kur’anic law.*

Aurangzeb “Alamgir, the last great Mogul Emperor (1658-1707),
went even further. With a view to creating a systematic reference-work
of Muslim (Hanafi) law as it was applicable in his realm, he ordered
several great legists of his time to compile an authoritative fatwa col-
lection, which was entitled in his honour al-Fatawa al-* Alamgiriya.?

Moreover, in the field of criminal justice he enacted regulations
similar to the Ottoman penal kanins. The most important ones are laid
down in a farman of thirty-three sections issued in June 1672 and
addressed to the chief revenue officer (diwdan) of the province of Gujarat.?
Like the Ottoman kaniins, the farmdan instructs both the cadis and the
secular authorities (mutasaddiyan-i ‘addlat, etc.) how to punish crimi-
nals. While the former are to inflict the hadd penalties, the latter are
charged with carrying out siydsat, i.e. extra-canonical punishment.

* [See p. 2.]

¥ See Sri Ram Sharma, Mughal Government and Administration, Bombay,
1951, pp. 169—70; idem, The Religious Policy of the Mughal Emperors, London,
1962, pp. 31—2.

2 See EI?, s.v. (Bazmee Ansari).

3 The Persian text of the firman is found in Ali Muhammad Khan, Mirat-i-
Ahmadi, i, Baroda, 1928, pp. 277-83 and (in photostat) in Muhammad Basheer
Ahmad, The Administration of Justice in Medieval India, Aligarh, 1941. For an
English translation (not without mistakes) see J. Sarkar, Mughal Administration,
3rd edn., Calcutta, 1935, pp. 125-32.
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Penalties are laid down for many offences liable to discretionary
(ta‘zir) punishment, such as homicide without the use of a weapon,
attempted fornication, the selling of wine, counterfeiting, denunciation
causing loss of property, etc., as well as others not listed in the Ottoman
codes, among them the exhumation of corpses, gambling, castration,
the propagation of bida®, etc.

It is interesting that no death penalty is to be inflicted in some cases
when a serious crime is committed by a person for the first time (§§ 2,
14, etc.). On the other hand, just as in the Ottoman regulations, severe
siyasat punishment (death or the amputation of a hand) is enforced for
repeated crimes ot for the sake of the public interest (naf‘-i ‘amm)
(§ 9). Such punishment may be inflicted not only where guilt has been
proved in accordance with the shari‘a but also in cases depending upon
circumstantial evidence, the bad reputation of the accused, and over-
whelming suspicion (zann-i ghalib) of his guilt (§ 10).

In many cases the accused is to be imprisoned until his repentance
becomes manifest (dthdr-i tawba zdhir gardad), the same formula as is
found in Ottoman sources.* Other penalties are strokes, exposition to
public scorn, and banishment, but—and this is the main difference
from the Ottoman codes—no fines are mentioned. Indeed a few years
later, in 1089/1678-9, another decree of Aurangzéb to the diwan of
Gujarat explicitly forbade the collection of fines, ‘since ta‘zir bi’l-mal is
not permissible according to the shari‘a’.r

Aurangzeb’s criminal regulations were part of his determined efforts
to halt the decline of his Empire by a return to Muslim orthodoxy.
While he persecuted the Hindus and reimposed on them the shari‘a
poll-tax (jizya), he abolished very many customary taxes as being con-
trary to the religious law of Islam.? It is noteworthy that these measures
were taken in Mogul India in the same period that the Kopriili Grand
Viziers, as mentioned above,? adopted a very similar policy, with equally
little effect, in the Ottoman Empire.

* [See above, p. 302.]

' Mirat-i- Ahmadi, i. 293.

2 See Mirat-i-Ahmadi, i. 286-8; J. Sarkar, Studies in Mughal India, Cal-
cutta—Cambridge, 1919, pp. 169~87; idem, Mughal Administration, pp. 93~105.

3 See pp. 153-5.
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If a name is mentioned both in the text and in a footnote on the same page,
only the page number is quoted. References for names of travellers and of
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‘Abdu’llah, Seyhiilislam: fetvas of,
196 n., 197 n., 198, 271 n.

‘Abdu ’r-Rahim, Seyhiilislam: fetods
of, 175 n., 197 n., 263 n.

‘Abdu ’r-Rahman, Seyhiilislam: fetva
of, 191

‘Abdu ’r-Rahmin Pasa,
187 n., 209 n.

Abi Hanifa, jurist, 185

Abt Sa‘id, Ilkhanid ruler, 44

Abda Yasuf, jurist, 185, 205 n., 273,
280

Adana, see Cukurabad

Ahmed I, 175 n.

Ahmed Beg, ?Nisanci, 106 n., 149

Ahmed Paga, Cenabizide, Beglerbegi
of Anadolu, 24

Ahmed Paga, Hersekzade,
Vizier, 21 n., 217 n.

Akbar, Mogul emperor, 317

Akkerman: Kaniinname for, 211, 221

Akkoyunlu, Tiirkmen dynasty, 39,
40, 41 N., 44, 144 D.

‘Ala’ al-Dawla, Dulkadir ruler, 47;
Kanunname of, 38n., 44-5, 50,
132, 179

‘Ala’ al-Din  ‘Ali b. Khalil al-
Tarabulusi, jurist, 199, 201

Aleppo, 39, 267 n., 296 n.; Kaninname
for, 40 n.

‘Ali, Kinalizade, kadi-‘asker, 203—4

‘Ali Beg, Sehsiivarogli, Dulkadir ruler,
441, 50

Amasya, 23, 25

Anadolu, Anatolia, 10, 23, 25, 29, 151,
212; see also under kadi-asker

Ankara, 25, 316

Arapkir: Kanunname for, 41, 47n.,
168, 261, 289 n.

‘Arif, Mehmed, 19, 25, 26, 32-3,
158

Nisana,

Grand

Armenians, 306

d’Arvieux, L. L., 241, 275
‘Asikpasazade, historian, 10

‘Atd’i, biographer, 26

Aurangzeéb, Mogul emperor, 2, 317-18
Ayas, miifti, 23

Aydin(-€li), 16, 292

‘Ayn-i ‘Ali, Mii’ezzinzide, 27

Babinger, F., 26 i

Baghdad, 38—9; Kanunname for, 39 n.,
168, 177 n.

Balat, district of Istanbul, 316

Balikesir, 256 n.

Barkan, O. L., 20, 32, 44-5, 50, 132,
154, 172—4, 180, 188—9, 190, 230

Barsbiy, Mamlik sultan, 47 n.

Basra, 167

Bayezid I, 212-13, 227

Bayezid I, 11, 176 n., 217 n.; Kaniin-
name of, 11 n., 17n., 18-24, 30, 31,

32, 46, 15In., 173, 179; other
statutes, etc., of, 13-16, 21, 174, 211,
286—7, 291

Beha’i(Mehmed), Seyhiilislam, 189 n.

Behesni (Besni), 48

Bektasi dervish-order, 197 n.

Beldiceanu, N., 34

Bolu: Kaninname for, 292

Bosnia, 294 ; Kanunname for, 29, 30 n.,
41, 124 n.

Boz Ulus: Kanianname for, 40 n.

Bozok (Yozgat), 50, 51n., 53, 306;
Kaninname for, 22, 41, 44~5, 50,
132

Bursa, 236 n., 268, 269 n., 271, 283,
284, 296, 316; cases tried at, mal-
practices at, 107, 215, 217 n., 243,
248, 24950, 301; thtisab at, 152 n.,
230, 232 n., 234; Kantunname for,
20 n., 41



320

Cairo, 25

Celalzade, see Mustafi Paga, Celal-
zade

Cem, Ottoman prince, 19—20, 292 n.

Cenibi, see Ahmed Paga, Cenabizade

Cephalonia: Kananname for, 11 n.,
14-15, 41, 174, 177, 287 n., 291 n.

Constantinople, see Istanbul

Crete: Kaniinname for, 153—4

Crimea, 267

Cyprus, 304, 307

Cemisgezek: Kaninname for, 40 n.

Civizade, Seyhiilislam, 271 n.

Cukurabad (Adana): Kaninname for,
39, 40

Damascus, 47, 212

David ben Zimr3, rabbi, 1

al-Dawwani, 203 n.

Dede Efendi, jurist, 198—204

Divrigi: Kaniinname for, 41 n., 107 n.

Diyarbakir: Kaninname for, 4on.,
42 n., 167, 168, 294

Dubrovnik (Ragusa), 12, 189 n.

Dulkadir, Tiickmen dynasty, 22, 40,

41, 44, 293
penal statutes: discussed, 44—53;
translated, 132—47; compared

with Ottoman, 17, 22 n., 41-2,
45-50, 181, 265, 272, 278, 283,
286, 288, 299, 308; referred to,
2, 39

Purdev, B, 15

Eba Ishik Isma‘il,
fetvad of, 196 n.
Ebu ’s-Su‘ad, Seyhiilislam,
175, 183> I87
as Cadi of Bursa, 236n.; as il
yazicist, 171n., 175n., IQ0; as
Kadi-‘asker of Ruméli, 190
fetvas of, 111-12n., 174, 180,
186 n., 188n., 191, 192, 198§,
213 n., 214, 218, 220, 229, 240,
241, 243, 245, 246n., 254n,
257 n., 261 n., 264, 276 n., 281,
302 .
Ma‘rizat of, 172, 183—5
Edirne: measures current at, 10, 11,
12; thtisab at, 230; Jews of, 223 n.;
privilege of guild at, 237
Edremit, 316
Eflak, Vlachs: Kanun for, 40, 293

Seyhiilislam:

26 n.,
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Egypt, 151 n. .
criminal law, administration, under
the Fatimids, 226 n.; under the
Mamliiks, 38—41, 143 n., 169, 208,
213 n., 22§50., 234 0., 270-I1n.,
282 n., 292, 298 n. )
Ottoman Kananname for, 3, 25, 38,
40n., 42-3, 51n, 151, 176,
177 n., 179, 182 n., 210 n., 227 0.,
244 n., 261, 264, 266, 269n.,
288, 293
Elbistan, 44, 53
Eliyahii ben Hayyim, rabbi, 284 n.
England: Capitulation with, 224 n.
Ergani: Kanunname for, 47 n., 168
Erzurum: Kaninname for, 41
Evliya Celebi, 27, 236, 273
Eyiib, suburb of Istanbul, 225

Feridan Paga, Niganc, 28, 149

Feyzu’llah, cadi, 228 n.

Feyzu’llah, Seyyid,
263 n.

Foga, 28 n.

France: Capitulations with, 2234,
311N

Seyhiilislam,

Galata, 2235, 316

Galland, A., 214

Georgia: Kaniinname for, 41

Gerger: Kaniinname for, 48 n.

Germiyan, 292 n.

Ghizan, Ilkhanid ruler, 213 n., 233 n.,
240 n., 276 n., 282 n.

Gujarat, 317, 318

Hacci Bektas, 275

Hacci Halifa, see Katib Celebi

HadZibegié, H., 19

Hammer-Purgstall, J. von, 11, 25, 26,
174

Hamza Paga, Nisanci, 23

Hanefi(Mehmed), Seyhiilislam, 189 n.

Harput, 44; Kaninname for, 47 n.

Haskdy, suburb of Istanbul, 316

Hezarfenn, see Hiiseyn Hezarfenn

Horster, P., 185

Hudavendigar, see Bursa

Hungary, 42, 190

Hiiseyn, Ahizade, Seyhiilislam, 263 n.

Hiseyn Hezarfenn, historian and
memorialist, 33 n., 170, 174, 192,
195, 275

Hiiseyn Paga, Deli, 198 n.
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Hiisni(?), sancakbegi, 16

Ibn al-Farrd’, jurist, 205—6

Ibn Kayyim al-Jawziya, jurist, 199,
201

ibn Kemil, ‘Kemilpagazide’, Seyh-
iilislam, 175, 183, 190; fetvds of,
1gon., 191, 213n. 218, 2210,
243 n., 245 n., 263 n., 281 n., 297,
302 n.

Ibn Khalddn, 1, 170, 183, 203, 208

Ibn al-Mukaffa“, 185 n.

Ibn Taymiya, jurist, 169, 199, 201,
206, 270-1 n.

Ibrahim Paga, Grand Vizier of Siiley-
man, 25, 5I n.

ibrahim Paga, Nevsehirli,
Vizier, 196 n., 197 n.

inalaik, H., 7, 8, 10-11, 13, 284

India, see Mogul Empire

Istanbul, 222, 242, 243, 269, 271,
316; Cadi of, 225, 231, 241; execu-
tions in, 267-8; thtis@b in, 230,
231—2; Jews of, 223 n.; lawlessness
in, 107, 157, 194, 218 n., 228 n.,
273, 30I; maritime arsenal, 210,
306; mentioned in kgninnames,
9-10, 12, 107; privileges of guilds
in, 236—7

izmit, 296

Grand

Jengiz Khan, 170, 203, 240 n.
Jews, 222—3, 251, 284, 301

Kahta: Kanunname for, 48 n.
Karadag, see Montenegro
Karal, E. Z., 16, 34, 158

Karaman (principality, province),
11 n., 20, 25, 41, 292 n. ; Kaninname
for, 23, 38

Karaman (town), see Larende

Karamini Mehmed Paga, see Mehmed
Paga, Karamiani

Karasi, 179 n., 269 n.

Kiasin Paga, quarter of Istanbul, 210,
306

Kastamonu, 25

Kaitib Celebi, 26—7, 204

Kavala, 306

Kayitbay, Mamlik sultan, 38, 39, 47

Kayseri, 221, 316

Kemah: Kaninname for, 42 n., 168

Kinalizade, see ‘Ali, Kinalizide

Kursehir: Kanunname for, 22, 41
8261624
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Kizilbag, see Safawi

Konya, 11n. 19, 20, 32,
234 n., 294

Koyunoglu, A. R. Izzet, 19, 34

Kozan, see Sis

Kopriilizade, M. F., 27

Kraelitz-Greifenhorst, F.,
12-13, 158, 173

Kurds, 293

Kiitahya: Kaninname for, 42 n.

143 n.,

7-10,

Lam-i ‘Alf, Niganci, 24

Larende, 316

Lepanto, 306; battle of, 17 n., 307
Lesbos, see Midilli

Lutfi Paga, Grand Vizier, 26—7

Ma‘arra: Kantinname for, 40 n.

Mahmid II, 122 n., 262

Mahmid Paga, Grand Vizier, 168 n.

Malatya, 44, 103 n., 296 n.; Kanin-
name for, 40 n., 41 n., 107 0.

Malik b. Anas, jurist, 205 n.

Malkara, 243

Mamlik sultanate, see under Egypt

Manisa, 16, 297

Mantran, R., 230

Maras, 44, 50, 144; Kaninname for,
22, 40 ., 41 .

Mardin: Kaniinname for, 42 n., 47 n.,
168

al-Mawardi, jurist, 199—201, 205-7,
209, 233

Mehemmed II, 13n., 21n., 169,
248 n., 277, 316; Kanunname (MS.
Aa) of, 7-12, 13-15, 18, 21, 28 n.,
30, 46, 143 1., 156, 179, 283, 291;
other statutes, etc., of, 11, 46 n.,
194, 236, 284, 292 n.

Mehemmed II1, 151, 257

Mehemmed IV, 297

Mehmed, Cadi of Samos, 28 n.

Mehmed b. Bastin, ‘Biistanzide’,
Seyhiilislam: fetvds of, 282

Mehmed, Ma'lilzade, Seyhiilislam:
fetva of, 299 n.

Mehmed ‘Arif, Seyhiilislim, 198 n.

Mehmed Celebi, Egri-‘Abdullah-
zade, Re’is iil-Kiittab, 28

Mehmed Paga, Boyaly, Niganci, 149

Mehmed Paga, Karamini, 11, 20

Mehmed Paga, Lil3, 150

Mes‘ad, Hocazade, Seybiilislam,
263 n.
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Midilli: Kaninname for, 153—4, 227 n.

Misr, see Egypt

Mogul Empire: law and legal practice
in, 2, 225 n., 313 n., 31718

Montenegro: Kaninname for, 14-15,
41, 287, 292

Morea: Kaninname for, 154 n., 155

Mosul: Kaniinname for, 41, 289 n., 294

Mudanya, 232 n.

Muhiyii ’d-Din ‘Vildin’, 20

Murad III, 184 n., 289 n.; Kanin-
name attributed to, 28

Murad IV, 233 n., 262

Miis3, governor of Bozok, 51 n.

Maisa Beg, Niganci, 24

Mustafa II, 154-5

Mugstafa b. Ramazan, copyist, 19

Mustafa (Bolevi), Seyhiilislam, 198 n.

Mustafa Paga, mutasarrif of Saruban,
297

Mustafd Paga, Celalzide, Niganc and
historian, 23-6, 38, 149, 177, 194,
212

Mustafa Paga, Fiazil, Képriiliizade,
Grand Vizier, 155

Mii’ezzinzade, see ‘Ayn-i ‘Ali

Miytilene, see Midilli

Nasir al-Din al-T'asi, 203 n., 282
Nauplia, 306

Nazilli, 301

Negri, historian, 10

Netherlands:  Capitulation  with,
224 1.

Nigbolu, 279; Kaninname for, 12 n.,
21, 41
Nar al-Din, Zangid ruler, 204

d’Ohsson, 1. Mouradgea, 237, 242
Okmeydani, 263
‘Osminzade T3’ib, biographer, 11, 27

‘Omer Beg, il yazicist, 23

Pegevi, historian, 26

Pertev Mehmed Paga, vizier, 17 n.

Pir Mehmed, miifti, 175n., 189;
fetvas of, 175, 274 n., 281 n.

Ragusa, see Dubrovnik

Rhodes: Kaninname for, 155; Knights
of, 20

Riam: Amasya-Sivas region, 23; Otto-
man dominions, 151, 288
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Rameli, 9 n., 23; see also under kadi-
‘asker

Safawi dymasty, administration, etc.,
39, 40, 44, 167, 279 n., 300 n.

Salonica, 190 n.

Samos, 28 n.

Sanjar, Seljuk ruler, 282 n.

Saruban, 16, 297

Selim I, 13 n., 176 n., 299; Kaniin-
name attributed to, 28; decrees,
etc., of, 16, 21, 291

Selim II, 184; Kaninname attributed
to, 28, 148

Selim, ¢avug, 28 n.

Seljuks of Rim, 209 n., 223 n.

Semendre, 20, 40

Serbia, 41 n., 285

al-Shaybani, jurist, 185

Shihab al-Din Ahmad al-Karifi,
jurist, 199

Sidon, 241, 316 n.

Sinin Beg, sancakbegi, 16

Sinin Paga, Hiadim, Governor of
Damascus, 212

Sis (Kozan), 48; Kaninname for, 39,
40 n.

Sivas, 23, 287

Siverek: Kaniinname for, 47 n., 167

Sivrihisar, 25

Smederevo, see Semendre

Sofia, 316

Srem (Syrmia): Kaniinname for, 124 n.

Stephan DuSan, Serbian ruler, 40 n.

Sultanénii, 25

Sun‘wllah, Seyhiilislim: fetva of, 183

Siileyman I, 151, 152, 177, 195, 215
Kanunname of, 17 n., 19 n., 24-32,

151, 1734, 176
kaniinname misattributed to, 19
other decrees, etc., of, 16, 39, 50,
175, 291

and Ebu ’s-Su‘ad, 172, 1835

Siileyman Paga, Hadim, Governor of
Semendre, 20

Tabriz, 276 n.

Tarsus: Kaniinname for, 39
Teke, 20

Thévenot, J., 234
Toderini, G., 27, 219
Tokat, 25

de Tott, F., 267

Trabzon, 23 n.
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Tripoli (in Syria): Kaninname for, Uskiidar, 225, 316

40n., 292 Uveysi, poet, 157
Tuncer, H., 34, 35, 36, 37
Tunis, 225 n. Vildan, see Muhiyii ’d-Din
Tursun Beg, historian, 169—70 Vize, 12

Tveritinova, A. S., 37
Walachia, 9, 12
Urfa: Kaninname for, 47 n., 167, 168 Wittek, P., g-10
‘Uzeyr: Kananname for, 42
Uzun Hasan, Akkoyunlu ruler, 39, Yahy3, Seyhiilislim, 189 n.; fetva of,

48, 144 n., 167, 168 246 n.
Yeiii 11, district near Sivas, 287
Uskiib, 175 n., 190 n. Yozgat, see Bozok

Z2
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If a term is mentioned both in the text and in a footnote on the same page,
only the page number is quoted. For the Ottoman Criminal Code, re-
ferences are normally given to the pages of the translation, and only
exceptionally to those of its text. A figure in bold type indicates a main
entry or the point at which a term is explained. (G.) indicates that a
term is included in the Glossary following this index, (lex.) that the re-
ference is to a lexical note. No explanation is given for the names of officers
and para-military groups mentioned only incidentally. (A.) indicates a
term cited only from an Arabic context and therefore transcribed as for

Arabic (see p. xxxi).

abduction, (OCC) 97, 98, 99, 114;
(DPC) 135, 136, 144, 145; 261, 265,
299, 305, 315

absconding criminals, 127-8, 2356,
315

abuse, 70 n., 104, 110, 142, 146, 206

accomplices, 97, 98, 119, 122 n., 133,
135, 265

adab (A.), as ‘discretionary punish-
ment’, 271 n.

‘adaletname, 150 n., 177; of 1590-1,

_ 239n.,, 255n., 282-3, 297; of
1595, 150-1, 152-3, 155, 1771,
228, 259 n., 263, 267, 308n.; of
1609, 215n., 298; of 1695, 155;
of 1740, 298 n.

‘adet, pl. ‘adat, ‘custom’, 97 n., 168

‘@det-i miistemirre, 195

ad gekil- (lex.), 99 n.

‘adl, ‘adil, 188 n., 245

adultery, see zina

‘afv, 251

aga, military officer, 272 n.; see also
under Janissaries

‘ahdname, see Capitulations

akge, see coins

‘dkil, of sound mind, 64, 103

‘akila (G.), 283

alaybegi (G.), 290

‘alayim, 8o, 93, 253 ; and see evidence,
circumstantial

alet-1 cariha, alet-i harb (G.), 185, 261

‘alim, 99 n., pl. ‘ulema, q.v.

altun, see coins

amarat (A.), 202

‘amil, pl. ‘ummal, tax-collector (often
on behalf of, or as, a tax-farmer),
14, 42, 177; as farmers of fines,
127, 188 n., 239n., 245, 295-6,
297; as prosecutor, 242; as jailer,
268

animals, see compensation; crop dam-

age; strays; theft
cruelty to, 231, 285 n.

apis-, 98 n.

apostasy, 178 n., 223, 262, 305

appeal, 257-8, 313

arazi-i hardciye, 154

ari- (lex.), 136 n.

Armenians, 306

arpalik (G.), 213, 290

arrest, 235-8

arson, 119, 261, 301, 303, 305

arz-i miri, 154 ; see also state land

‘arz, report, 226

‘arz-i hal, petition, 226, 227-8, 256,
258

‘ar# odasi, audience chamber, 226

as-, 260, 262

‘ases, member of a town’s night
patrol, 107, 236, 242, 267, 294,
297; ‘asesbagi, re’is-i ‘ases, its com-
mander, 143 n., 239, 242, 267, 273,
283, 294; ‘asesler kethudds:, 242

‘asesiye, 294

‘askeri, 289 n.

assault, 100, 107, 110, 138, 1309, 146,
205, 206; on pregnant woman, 46,

137
asagarlak (lex.), 98 n.



INDEX OF SUBJECTS AND TERMS

at ¢ekenler, a semi-sedentarized com-
munity in Karaman, 293

avlagr (lex.), 125 n.

‘avret cerimesi, 52 n.

ayak deri, ayak derligi, 238, 208

‘azeb, 221, 242

bdc, see tolls
bad-i hava (G.), 15 n., 279, 282, 293,
296
balig, ‘of age’, 102; see also majority
banishment, (OCC) 119, 120, 130;
183, 193, 196, 224, 254, 259, 270,
303-4, 318
bastinado, see chastisement
baglu (lex.), 31, 68
bagmaklk, 290
baths, public, 126, 231, 257
bay‘ al-‘ina (A.), 123 n.
bayagilayin (lex.), 97 n.
bazaar, see shop-breaking
beard: tearing in a brawl, 104; cut
off as punishment, 16, 99, 122 n.,
193, 278, 299
bedel, ‘equivalent’ and hence ‘price’:
bedel-i iltizam, bedel-i mukata‘a,
232; bedel-1 siyaset, 66 n., 270-1,
294 n., 296 n.; bedel-i sulh, 248-50,
298
beglerbegi (G.), 17, 176, 210, 219, 228,
266, 269, 290, 292; see also gover-
nors
beglik, 290; and see Treasury, Public
bera’et, acquittal, 254
berat (G.), 129, 220, 315
texts of, cited, 151 n., 227 n., 266 n.;
for beglerbegi, 210n.; for cadi,
209—10 n., 214 n., 216; for church
dignitaries, 223 n.; for muhtesib,
232 n.; for sancakbegi, 219 n.
berat-holders, privileges of, punish-
ment of, 129, 130n., 232, 233,
255, 269, 274, 289, 290 n,, 302
bere, see bruising
beri, beriyii ’s-saha,
quitted, 85 n., 303 n.
bestiality, 102, 109
beyt iil-mal (G.), 274 n., 279
beyyine, 233, 245; see evidence
bid'at (G.):
innovation in contravention of
shari‘a, 280, 318; of kanin, 169,
187

absolved, ac-
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illegal, oppressive, measures of
earlier rulers, 39, 40-1, 143, 168,
293; of Ottoman authorities,
20, 152, 153, 155, 172
blasphemy, 178 n.
blood-money, see diyet
bodily harm:
prosecution for causing, 205, 2412
breaking arm, etc., 41, 48, 107, 137,
138, 145, 146
loss of eye, tooth, 41, 48, 108, 137,
138, 145, 181
wounding: the head, 39, 41, 42,
104-5, 137, 138, 143, 146, 152-3;
with knife, etc., 39, 41, 106—7,
108, 139, 144, 146, 265, 299; with
stick or stone, 107, 138
see also assault; bruising; diyet;
self-defence
bondsmen, see sureties
boy, boy begleri, 51, 52 n., 145-6
boyun ur-, 262
boliikbast, 242
branding, as punishment, 16, 22, 98,
114, 121, 193, 265
brawling, 104, 109, 110
bribery, 178 n., 213, 214, 280
bride tax, 7 n., 13, 15
rate, 40, 49, 283 n.;
Muslims, 288
fiscally related to fines, 13 n., 279,
292; farming of, 296 n.
legality of (fetvd), 191; abolished
as illegal, 153
bruising, penalty for, 41, 42, 46, 70 n.,
105 1., 138, 139, 145, 146
bulacihik, bulasihk, 144
buyuruldu (G.), 154, 172, 210, 219,
256, 315; texts of, cited, 154n.,
168n.,2141., 256 n., 269 n., 298 n.,
304n.
biihtan, false accusation, 71 n., 141 n.;
see also under evidence

for non-

cadastral register(s), 15, 21, 23 n., 29,
38, 44, 153, 155, 171, 173, 280,
293, 295, 296; cited by miiftis, 175,
189

cadi, 1 and passim
mentioned in OCC, 49, 95-131

passim
procedure in his court,
passim

235-58
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cadi (cont.):
competence in criminal matters, 1,
208-11, 221, 223, 226; obliged to
follow kantin, 202, 215-19;
kanunnames sent to, 25; Sultan’s
directives to, 14, 184—5; co-opera-
tion with ehl-i ‘6rf, 17, 118,
217-18, 266; authority infringed
by governors, 219~21; sentences
overridden, 219, 255, 258, 270
integrity of, corruption of, 212—13,
263 ; obligation to prevent abuses,
220, 270, 296—~7; trial of, punish-
ment of, see under ‘ulema
berats for, 209—10 n., 216; cadi as
miifettis, 211 n., 228 ; as superior of
muhtesib, 232 ; hisrighttofines, 295
Cadi of Istanbul, 2235, 231, 241
canbaz, 293
capital punishment, 259-64
for abduction, 114, 261; arson, 119,
261 ; highway robbery, 132; mur-
der, 22, 254, and see ksds; shop-
breaking, 114, 261; theft, 112 n.,
114, 261, 265; =zind, 95, 181;
other offences, 261
as siyaset, 16, 105 n., 224, 260; at
discretion of the Sultan in the
public interest, 1928, 204, 262,
312
- of habitual offenders, 112 n., 114,
195-6, 202, 261
methods of, 262—4
no fine in addition to, 278
Capitulations, 198, 192, 223—4, 245 n.,
311 n., 314 n.
caravans, attacks on, 115
caravanserais, 46, 115n.,
126, 235, 268, 308, 311
castration, see mutilation as punish-
ment; as a crime, 318
cattle, see compensation; crop damage;
strays; theft
" cebelii, 79
cellad, cellad-bagt, 267, 269
cema‘at, 145 n.
census, 20, 23, 50, 156, 171, 190
cerime, ‘offence’, 259; ‘fine’, 276
cerrdh, see surgeons
Chancery, 17, 26, 172
chastisement, 224, 237, 254,
271-5, 295, 318 and passim
in OCC, 9¢8-129 passim; in Dul-
kadir law, 49, 136, 141-3, 146

116-18,

259,
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as siydset, 193; as hadd, 143, 146,
272; replacing hadd, 265

of artisans, 222; for market delicts,
231—2; classes exempt, 129, 269—

70, 274
related to fines, 49, 277-8, 285; to
imprisonment, 30I n., 302; to

teshir, 299
Christians : Ottoman subjects, see zim-
mi; foreign residents, see miiste’min
church authorities, jurisdiction of,
2223
cindyet, ‘offence’, 9o, 276
circumstantial evidence, see
evidence
cizye, see poll-tax
clerk of the cadi’s court, 32, 150, 216,
239, 2467, 257
coining, see counterfeiters
coins, clipping of, 197, 218 n., 265
coins, denominations: akge, 39—40,
47-51, 156 and passim; altun,
479, 156; dirhem, 111 n., 308; =
akge, 248; ducat of Venice, 47,
285 n.; egrefi, 47; gurus, 28s,
309; Halebi akge, 39—40, 42, 48,
51, 105 n., 107 n.; Hasan-begi, 48,
51 n.; karaca akge, 48, 51; para
(Ottoman), 237; pare, 45, 50,
51 n., 144-5; perpere, 285; Sah-
rubi, 51; tenge, 48, 51 n.
commons, 125
communal responsibility, 123, 1279,
235, 313; for homicide, 106, 114,
115, 249, 251, 298, 3ro-11; for
arson, 119; for theft, 115, 116,
307-8
compensation, for theft, etc., 102 n.,
181, 246, 307-8
(OCC) for theft, 111 n., 113, 115,
116, 117, 118 n., 127, 129; for
false testimony, 123; for crop
damage, 124-5; for killing ani-
mal, 125, 126
(DPC) for loss of earnings, 50, 138;
for theft, 49-50, 133, 134, 140,
141, 142; for false testimony,
142
communal responsibility for, 235;
kefil’s responsibility for, 239
regarded as fine, 278—9
for compensation for bodily injury,
see diyet; and sulh
composition, see sulh

under
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confession, 202, 244-5, 256; see also
torture

confiscation: of offender’s property,
264; stolen grain, 113; wine, 42,
307 n.

‘connections’, responsibility of, 123,

128, 235

counterfeiting, 30, 121, 196, 261, 264,
265, 270, 305, 315, 318

courier, see ulak

criminal record, see t6hmet-i sabitka

crop damage, 8, 14, 42, 48, 49n.,
123-5, 140, 153, 155, 231 n., 272,
280, 286, 292, 296, 308

cuckold, see zind, condoned by
husband

custom, as source of law, 182—3

customs duties, 10-11, 18, 38, 189 n.,
211, 288 n., 300, 314 n.

ciirm, 276

clirm-i galiz, 259, 276 n.

ciiz’i, 259, 277 n.

gavus (G.), 228, 232n., 238, 239,
266 n., 290

gavugbagt, 212

gek- (lex.), 97 n.

geribagst (G.), 176, 290, 293

gerisiiriicii, 290

¢ift akgest, cift resmi, 10

gorbaci, a Janissary officer, 275

gopliik subagisi, 300

damages, see compensation; diyet; sulh

danigmend, 99, 122 n., 278

da‘vdc, plaintiff, 307 n.

death penalty, see capital punishment

debtors, 301

defamation, see under evidence

defter, 229; and see cadastral register(s)

defter katibi, defter kethudas:, officials
in the secretariat of a sancak, 290

defterdar (G.) 154, 290

degigik ét- (lex.), 103

dellal, 284

dem (ve diyet), 78, 308 n.

derbend, derbendci (G.), 129, 308

dervishes, 197 n., 222, 237

Despot (title), 40

destiir iil-“amel, 167

destbani, 124n., 292, 296; see also
crop damage

devgtrme, 262 n.

dibekde digil-, 263
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dille- (lex.), 99 n.
dirhem, weight, 141, 286; and see under
coins
dirlik, 121 n., 232, 269 n.
digt cerimest, 52 n., 145
divan (G.), 193, 208, 210, 215, 223-6,
244
divan-i hiimayin, 26, 38, 172, 222,
223, 225, 227, 241, 257n., 270,
272, 275
divanbeglik, divancek, 144
divani, 211
divorced wife, intercourse with, 100,
101
diyet (G.) 308-11 and passim
for homicide, 105 n., 106, 114 n.,
115 n., 137; wounding, 135; loss
of eye, tooth, 108 n., 137, 138,
309 n.; loss of nose, hearing, 138
for guest killed, 185; for non-
Muslim, 295n., 309n.; for sus-
pect: dying under torture, 116,
253; unjustly mutilated, 266;
for offender beaten to death,
274 n.
liability of surety, 239; of surgeon
309; of ‘akila, 283
communal liability, 106, 114n.,
115 1., 235, 251, 310—I1; exemp-
tion of miiste’mins, 311
as alternative to kisds, 181-2, 205,
261, 277, 309, 310; shari‘a rule
overridden, 197, 250, 306
when payable to Public Treasury,
295 n., 310
DPC statutes regarding aggressor,
46, son., 137, 139
distinct from bedel-i sulh, 249
amount negotiable (?), 249 n.
equivalent in current money, 254,
308-9
fines in addition, 205; fines simi-
larly graded, 286
not payable for accidental death,
131, 298
malpractices regarding, 214, 295;
and see ‘d§r-1 diyet
dizdar, 211, 221, 290
doganct, see falconers
donanma-i hiimayin kadisi, 210
ducat, see under coins
duha divam, 225

ecnebi(ye), 6o, 110, 135
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ehl-i fesad, g2
ehl-i ‘orf, 169; references in OCC,
ioon., IOIn. I02n. II18, 127,
131; as plaintiff, prosecutor, 152,
241-2, 243; as judge, 220-1 ; execut-
ing cadi’s sentence, 191, 217-18,
255, 266, 267, 302; torture of
suspects, 252—4; right to fines, 182,
272, 281, 294~5, 296; malpractices
of, 182, 188 n., 215 n., 242, 245,
263, 266, 270, 296, 302
ehl-i perde, 70 n.
elopement, 265; see abduction
emcek (lex.), 97 n.
emin (G.), 14, 242, 267
emldk, 290; see private property
equality before the law, 179-80
erkek cerimesi, 144
esbab (lex.), 114 n.
esh-kesan = at gekenler, 293
esir (lex.), 114 n.
esrefi, see under coins
ev yéri tapust, 283 n.
evasit (lex.), 19, 25
evidence:
adequacy of, according to shari‘a,
to ‘6rf, 182, 202, 208, 217-18,
229, 250, 255; in hisba jurisdic-
tion, 233; see also proof
witnesses, conditions relating to,
133 n., 141, 186, 223—4, 245-6
false testimony, unfounded denun-
ciation, 30-1, 49; (OCC) ro1—2,
109-10, 121, 123; (DPC) 141,
142; 230, 249, 25I, 254, 299,
300-1, 304, 305, 308, 315, 318
of previous conviction, 255; see also
téhmet-i sabika ‘
circumstantial, 118, 131, 202, 233,
252-3, 318
executive officers, see ehl-i ‘orf
exposition to public ignominy, see
teshir
‘extradition from another sancak, 128,
236

face blackened as punishment, 136,
142, 299, 300

falaka, 2773 ; and see chastisement

falconers, 127, 278 n., 280, 284, 290,
291, 293

false testimony, see under evidence

false weights and measures, see under
market delicts
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fasid, 136

fasting, neglect of, 30, 122, 211, 230,
232, 299

al-Fatawa al-* Alamgiriya, 317

fees, in cadi’s court, 213-14, 239,
254, 294 :

feragat, 248
fersab, 126 n.
fetoa(s), 172, 214 n., 220, 237-8, 244,

250, 264, 314-15 and passim
based on, implementing, kanin, fir-
mans, etc., 33 n., 174—5, 183—91
passim, 241; criticising kanin
regulations, 174, 191—2, 218
authorizing siydset punishment,
195-8, 262
concerning chastisement, 273, 274;
evidence, 229, 240, 243, 245-6;
fines, 281-2, 197; imprisonment,
301, 302; interest rates, 122 n.;
lethal weapons, 261 n.; scope
of ta‘zir, 271 n.; sodomy, 261 n.;
teghir, 299 n.; torture, 253—4
(for the fetvas of individual miiftis
see under the miifti’s name)
‘feudal’ system, regulations, 11-12,
13n., 18, 21n., 43n., 154, 156,
178—9, 180, 189—90, 314
fief-holders, 208, 217, 236, 246, 267;
statutes regarding, (OCC) 118,
126, 127 n., 129-30n.; (DPC) 46,
140, 142, 143; privileges of,
punishment of, 179, 255, 269, 274,
289, 315; their right to fines, 12,
13 n., 179, 280, 289—93 passim; mal-
practices of, restraint of, 3, 156, 176,
229, 297
fights, see assault; bodily
brawls; bruising; homicide
fines, 275-99 and passim
legality of, 194, 280—3, 318; aboli-
tion of, 1534
in other Muslim states, 282; in
Mamlik sultanate, 39—40, 42,
298 n.; in Dulkadir state, 44—53
passim
offences punishable by: general, 41,
42, 259, 277-9; homicide, 22,
48;(0CC)105-6;(DPC, etc.) 137,
144, 146; 181, 261, 292 n.; theft,
48; (OCC) 111-14, 116, 123;
(DPC, etc.) 132~3, 140, 144, 146;
181; causing bodily harm, 48;
(OCC) 104-5, 106-8; (DPC, etc.)

harm;
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137-9, 144-6; zind, 48; (OCC)
95—7; (DPC, etc.) 134; 181;
failure to inform, 102, 246; see
also under abuse; accomplices;
brawling; bruising; crop damage;
etc.
as commutation of hadd penalty,
181—2, 265; of siyaset penalty,
2701
imposed by cadi, 218, 254; by guild
officers, 222 ; by muhtesib, 233—4
fiscal character, as a tax, 27980,
289; fixed ‘tax’ in lieu, 233—4,
27980, and see resm-i degtbani
grading: by wealth, 49; (OCC)
95—8 passim, 102~8 passim, 112—
13, 120;283—4; by damage caused,
123—4, 286; for women, slaves, 96,
97, 108, 142; for non-Muslims,
see under miiste’min; zimmi; ac-
cording to number of strokes, 49;
(OCC) 10026 passim; 254, 285
classes exempt, 26970, 289
farming of, 295—6, and see ‘amil
recipients of, 12, 51—2, 145-6,
289—95; see also under ehl-i “6rf;
fief-holders; subags:
payable: for infringement of ‘hakk
al-saltana’, 205, 250; by kefil,
239; no fine in addition to
kisas, to siydset, 105 n., 270, 278
illegal and excessive, 41, 51, 127,
143—4, 151, 1523, 156, 212, 274,
296-8, 310-11
firman(s) (G.), 147, 1571, 153, 172, 315,
and cited passim; formulae of, 8, 13;
siyasetname issued as, 18 n.; in-
corporated in, cited in, ka@niinnames,
17, 2510, 1I9n., 149, 171, 178;
forgery of, 121; obtained by plain-
tiff, 242—3
foreign residents, see miiste’min
forgery of documents, 30, 121, 183,
197, 230, 265, 305
fornication, see zing
fraud, 121, 265
‘free’ land, 236, 266, 290-1, 308, 315
freehold, see private property

galleys, penal servitude on, 156—7 n.,
193, 218 n., 222, 226 n., 229, 245,
259 n., 301 n., 304-7, 312, 315

gambling, 305, 318

garamet, 127 n., 278 n.
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gerdek degiiri, gerdek hakki, see bride
tax

gezdir-, 69, 299 n.; see teghir

ghurra (A.), 137 n.

gidi, ‘pander’, 82 n., 120 n.

gipsies, 120, 279, 293, 303 .

governors: role of, in administration
of criminal justice, 2, 184, 208-11,
21521, 266; malpractices of, re-
straint of, 3, 156, 192, 211-12,
2201, 229, 269, 311

gok ekin (lex.), 113 n.

Grand Vizier: authority of, 187,
192—3, 198, 210, 219, 224—6, 227,
256, 262, 272, 275; divans of, 208,
223, 224—6, 244; ihtisgb duties in
Istanbul, 231—2; appeal to, 258;
income from fines, 155

guardian, 99 n., 136

guilds, 179, 222, 2367

gurug, see under coins

giismal, 130 n.

habitual offenders, 99 n., 108, 110 1., .
112 n., 114, 242, 255, 261, 265, 303,
318

hadd (G.) penalties, 154, 181, 206,

224, 245, 246, 250, 251, 312

for zina, 101 n., 136; for kazf, 109,
143, 272, 278 n.; for wine drink-
ing 143, 272; for theft, 111-12n.,
257 n., 265-6

limit to chastisement as, 273 n.

authorities imposing, 208, 209—10 n.
317

commutation of, 181-2, 203, 265,
270-1 n., 277, 280
hadd (v)ur- (lex.), 49 n., 141, 272
bhaham, 223
hakim (lex.), 152 n., 222 n.
hakk ‘abd | adami (G.), 205-6, 209
violated by assault, 206; by homi-
cide and wounding, 203, 309, 312;
by theft, 102 n., 205, 242, 246;
not by zind, 101 n.

arrest, prosecution, for violating,
235, 2412

admissibility of sulh, 250; of excul-
patory oath, 251

hakk Allah (G.), 2056, 209

violated by homicide and wound-
ing, 205n.; by theft, 102n.,
205, 242, 246; by =zing, 101n.,
246; by highway robbery, 310
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hakk Allah (cont.):
prosecution: by muhtesib, 231; by
ehl-i ‘6rf, 241—2; in absence of
defendant, 243
inadmissibility of sulh, 250; of ex-
culpatory oath, 251
hakk al-saltana (A.),
250
hakk-i siyaset, 294
Halebi akge, see under coins
Hanafi doctrine:
on alet-i cariha, 185; on diyet, 185,
309n.; on kids, 205n.; on
competence of cadi, zo1, 203;
on nisab, 111-12 n.; on legality
of fines, 280; on maximum for
ta‘zir chastisement, 273
in Mogul Empire, 317
harc emini, 239
harem, violation of privacy of, 46,
109, 141 :
harlots, punishment of, 130, 263 n.,
277, 300, 303
Hasanbegi, see under coins
bass (G.), 17, 145 n., 287, 290, 292 n.
hassa-i hiimayin, 290
hatib, 129, 274
hatt-i hiimayiun, 150 n., 257
havass-i hilmayiin, 53, 290
havass-i Kostantiniye, 225
hawad’i, 279 n.
hayf, 168 n.
hediye, 213
hedr, 78 n.
heresy, 262
highway robbery, 46, 132, 196 n.,
264, 277 n., 305, 310
hrsizhk, 254
hirz (A.), 257 n.
hisar eri, 221, 291
hisba, see thtisab
homicide:
penalties for, 41, 48; (OCC) 105-6,
119; (DPC, etc.) 135, 137, 144,
146; 181, 261, 277, 282, 303,
315, 318
justifiable, (OCC) ¢8; (DPC) 134,
135, 140; 247, 279
as violation of hakk adami, 205,
241—2; of ‘hakk al-saltana’, 205
circumstantial evidence of, 131
execution siydseten for, 197
illegal fines for alleged, 212
period of limitation, 240

204-7, 211,
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see also under communal responsi-
bility; diyet; kisas; sulh
housebreaking, 114, 133, 261
budavend(gar)-i a“zam, 13 n.
hunting reserves, 42, 277
hurde, 259 .
hiiccet(-i ger‘iye), 2545, 315, 316
delivered to ehl-i ‘6rf, 118, 191,
217-18, 266; to central govern-
ment, 192—3, 226, 256—7, 303
fees for, 213
forgery of, 121
texts of, cited, 254 n., 255 n.
hitkm, ‘decree’, 121, 256; ‘judicial
decision’, 216, 233
hiikiimet-i “Grfiye, 220

‘tbadat, 186

ibra, 248

icla, 303 n.

‘iddet, 101, 121, 299

ifraz, 291

ihtisab, 42, 222, 229-34, 273, 302;
see also muhtesib; market delicts

ihtiyarlar, 222

thzar, 232; and see muhzir

yma“ (A.), 183

ikamet-i hudid, 209—10 n.

ki big-, 263

tkindi divam, 225

thrar, 244

il yazicist, 175 n., 190, 280

i‘lam, 226, 256, 303, 315, 316; texts
of, cited, 237 n., 256 n.

ilis- (lex.), 98 n.

imam, 191, 241 n.; duty to report
offenders, 122 n., 229, 242; punish-
ment of, 121—2 n., 129, 274, 278,
289

Imperial Divin, see divan-i hiimayin

imprisonment, 97-8 n., 100, 110, 114,
118, 127, 129, 202, 205 n., 222, 224,
254, 259, 269, 277, 301-3, 310, 312

infidels, see gzimmi

inkar(dan), 245, 248—9, 289

innovation, see bid‘at

intent (kasd), 97, 108, 119, 125, 138

interest, see usury

ispence, 156 n.

istifada (A.), 202

istihsan, 186

igaret, 256

igkence, see torture

i“tiraf, 244
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izle- (lex.), 100 n.

jailers, 235-6, 268

Janissaries, 175 n., 228 n., 230-1 1.,
232, 237, 267n., 272-3; punish-
ment of, 221, 232, 263, 267, 275;
Aga of, 231, 272

Jews, see zimmis; assessment for poll-
tax, 284; rabbis’ jurisdiction over,
222—-3; right to trial in Divan, 223;
procedure for taking oath, 251

Jinaya (A.), 276 n.

kabin, 99 n.

kagkun, 145 n., 279, 289 n.; see also
under slaves

kadi-‘asker (G.), 107, 183, 187, 219
of Anadolu, 187, 225; of Raméli,

184, 190, 223, 256, 266
hearing of cases, 2212, 225, 270; on
appeal, 258; cases referred to, 256

directives of, 256, 258, 266, 315

kadihk, 123, 240

kaftanhk (lex.), 279

ka’im, 133 n.

ka’tm-makam, 225, 227

kalb akge, kallabhk, see counterfeiting

kal‘e-bend, 302—3

kan ciirmi, fine for killing, 66 n., 67,
298 n.

kan ‘Gsri, 298

kan-baha, 298 n.

kaniin, 2, 167~8, and passim

kaninname, 2, 171-6, and passim;
for the kaninname of a ruler or for
a region, see under the relevant
name

kap- (lex.), 97 n.

kapt kulu, 156

kapici, ‘door-keeper’, 212, 238, 272 n.

kapicibagi, 228 n., 238 n., 242

kapudan, 211, 221

Kapudan Pasa, 210, 219 n., 260 n.

kara bere, 105 n.; see bruising

karaca akge, see under coins

karacanavar, 124 n.

kard’in, 202

kasama (A.), 251

kagif, district governor (in Egypt),
266, 293

kat* al-tarik (A.), see highway robbery

katib, see clerk of the cadi’s court

kazf, 109 n.; and see zind, accusation
of
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kazuga ur-, 212, 262

kefalet, kefil, see sureties

keffare, atonement, expiation, 312

kestm, 233~4

kesf, 246

kethuda, lit. ‘major-domo’: chief of a
clan, 145; agent of a dignitary, 298;
guild officer, 222; ‘asesler kethu-
dasi, 242 ; defter kethudas, 290

Fkina-, kanhk (lex.), 96 n., 275-6; see
fines

Far- (lex.), 265

kisas (G.), 22, 105, 106, 108, 137,
181, 205, 224, 244, 250, 251, 261,
267, 277, 305 n., 309, 312, 315

kise, 172 n.

kst (lex.), 126 n.

kitabet, 171; see census

kiyas (A.), 183

kiz oglan (lex.), 97 n.

knez, 293

kol dolag-, gez-, 231-2

kolayina (lex.), 142 n.

kogek(?) oglam (lex.), 103 n.

kdfteporluk, 57-8; see zina, condoned
by husband

kul, as ‘officer’ of the Sultan or of a
prince, 20, 129-30n., 193, 197,
255, 262, 264, 269, 298

kulluk (lex.), 140

kul-ogh, son of a Janissary, 175 n.

Kur’an, 180, 200, 251; cited, 38, 183,
195-6, 204, 230, 233 n., 303 N.

kuyucubag, 294

Fkiifiv, 136

kiilhan(begt), 294 n.

kiirek, see galleys

‘law of fratricide’, 194
lazim, 113 n.

lepers, 120, 230, 303

levend, ‘hooligan’, 8o, 88,

salaried troops, 156
limitation, 186, 229 n., 240, 306
lonca hey’eti, 222

194;

madiin, 105 n., 259

mahrem (lex.), 135

majority, 102, 103, 110, 178

mal-i gayib, mal-i mefkid, unclaimed
property, 279 ‘

malikane, estate held for life, 155

Maliki scholars, doctrine, 199, 200n.,
203, 205 n., 273 n.
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ma'‘rifet (lex.), 18 n., 210 n.
market delicts, regulations, 33, 42,
178-9, 229-34, 294
short weight, false measures, 141,
2067, 231, 286, 300
prosecution, 242
penalties: fines, 155, 277; teghir,
299—300; imprisonment, 302;
death, 261
Ma'rizat of Ebu ’s-Su‘id, 172, 183-3
ma'siyet, 231 n., 233
(al-)maslaha (al-‘@amma), 1, 198, 200,
206; and see public interest
mazdlim jurisdiction, 1, 3, 177, 200,
201 n., 225-6, 227, 233, 242n,
258; ¢f. also 210, 224
mazanne, 252 ; see suspects
ma'zil, 228
medre, 10 n.
mestire (lex.), 143 n.
mevkiif¢t, 293
meydan ét- (lex.), 275
meydan ustalari, 267 n.
meyhane ‘amili, 42
mil, 126
military
soldiers
mi‘'mar bag, 222
mining regulations, 41 n., 263, 276,
285, 294
minors, 102, 103, 109, 136, 143, 233,
243, 261 n., 279, 310
mir-"alem, 290
‘miri, see state land; Treasury, Public
mirmiran, 210
miscarriage, 46, 137
molestation of women and boys,
(OCC) gg9-100, 109-10, 126; (DPC)
134
molla, cadi of higher rank, 214, 219
mu‘amelat, 186
mu'amele-i ser‘iye, 84, 122
muhadderat, 109, 243 n.
mupannes, 136; see sodomy
muharrir, 280; see il yazicis1
muhsan(a), 95 n., 109 n., 143 N.
muhtesib, 1, 12In. 206, 229-34
passim, 242,255, 272-3, 279-8o n.,
2904; see also ithtisab; market delicts
muhzir, usher, bailiff, of cadi’s court,
236, 237, 272 n.
Muhzir Aga, 267, 272 n.
nu'in-i ser®, 238
mukata‘aya vér-, 295

offences, see Janissaries;
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musadere, 264; see confiscation

muslih, 247

mutasarryf, ‘occupant’,
governor, 297

mutilation, as punishment, 16; cut-
ting off (slitting) nose, ears, 16, 17,
49, 110 n., 136, 265, 300; cutting out
tongue, 49, 141; cutting off hand
(and foot), 16, 108, 111 n., 11213,
118, 121, 132, 181, 183, 193, 196,
205, 254, 260, 261, 2646, 277,
312; castration, 16, 97, 98, 99 n.,
103 n., 136, 193, 265

miibadele ét- (lex.), 103 n.

miibagtr, special commissioner, 210 n.,
215, 228, 238, 266

miictehid, 184, 317

miidd, 10

miiderris, 211-12 n.; trial of, punish-
ment of, 129, 2212, 274, 289, 302

mii’ezzin, 229

miifettis, 211; see teftis

miifti (G.), 23, 262, 314; see also
Seyhiilislam; attitude to kdnin,
174—6, 183-92, 253—4; consulted
by cadi, 24x

Miihimme Defteri, 315

miihlet, 239, 247

miikatebe, 101

miikellef, 103 n.

miilkname, 291

miiltezim, 267; see also ‘amil

miinfesih, 249

miinkerat, 233

miirasele, 255 n.

miiriir-i aman, 240; see limitation

miisellem, 127, 278 n., 293

miistahfiz, 291

miiste’min, non-Muslim foreign resi-
dent: privileges of, 223—4, 236, 311;
fines on, 108 n., 288; acceptability
of testimony, 191-2, 224, 245

miitesellim, 256

miitevelli, 129, 236, 274, 282, 289

miittehem, 252 ; see suspects

185; titular

nacak (lex.), 113 n.

na’ib, deputy of cadi, 191, 208, 214,
238, 241, 247, 297; an executive
officer(?), 143—4 n., 294

nakib iil-egraf, 222

na-mahrem, 135

narh, 231; and see prices, control of

nayibceklik, 143—4, 293



INDEX OF SUBJECTS AND TERMS

nagzir, 129, 274, 289

night-watchmen, see ‘ases; pasban

nisab, 111

nigan, 17, 171, and cited passim; for-
mulae of, 8, 15, 17, 18, 99 n., 128;
kantinnames issued as, 14-15, 17,
25, 50, 151, 174

Nisaner (G.), 106 n., 108 n., 290 n.;
authority of, 148-9, 171—2, 175,
188—9; hass fiefs of, 290; holders of
the office, 11, 23, 24, 25, 148—9

niyabet, 279, 296

nizam, 168

nomads, 7, 8 n., 127, 267, 293

non-Muslim residents, see miiste’min;
subjects, see gimmi

niigi, 141 n.

niikil, 252

oaths: exculpatory, 101, 110, 113-140.,
233, 244, 250-2; taken by wit-
nesses, 246; procedure for taking,
251; kasama, 251

odabagsi, 275

oymak, 145 n.

‘orf, 1, 32, 115, 134, 168=9, 211, and
passim; signifying torture, 106, 252
‘dsr-1 diyet, 131, 297-8

para, pare, see under coins

para voyvodalari, 296

parala- (lex.), 139 n.

paramour, killing of, 98, 135 n., 247;
marriage to, 99

pasban, ‘watchman’, 116, 119, 294,
303, 307

peasants, peasantry, see re'dyd

perpere, see under coins

petition, see ‘arz-i hal

pigs, see crop damage; resm-i hunzir

poaching, see hunting reserves

polagina (lex.), 124 n.

poll-tax, 109 n., 283, 284, 287-8, 318

possession of stolen goods, 116, 146,
202, 235

prayer, neglect of, 30, 122, 188 n., 211,
230, 232, 242, 281, 295, 299, 304

prices, control of, 152 n., 230—4, 300,
304

private property, 12, 127, 154, 236,
2901

procuring, 22, 46, 49, 102, 110, 114,
136, 265, 299
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proof, standard of, by skari‘a rules,
106 n., 1150, 133N, 149, 197 n.,
208, 21011, 217-18, 238, 243, 271;
see also under evidence

public interest, action in, appeal to,
1, 185, 186, 1926, 198, 200, 2056,
209, 231, 233, 256, 281, 312, 314,
317, 318

rabbis, 223

Ramazin, 268, 275; see also fasting,
neglect of

rape, 240; see also abduction

re‘aya, ra‘iyet, peasants, tax-paying

subjects, 3, 46, 113, 120, 142,
143—4, 179, 227, 246, 289 n., 290,
302

re’is, 221

Re’is Efendi, Re’is iil-Kiittab, head
of the Chancery of the Imperial
Divan, 172 n., 174, 226, 243 n.;
holders of the office, 25, 27-8

rencber, 12 n.

resm-i agnam, see sheep tax

resm-i ‘aris, see bride tax

resm-i destbani, 124 mn., 153,
292 n.; see also crop damage

resm~i janzir, 191

resm-i kismet, 213 n.

resm-i sicill, resm-i tescil, 213, 294

retaliation, see kis@s

rice planatations, 300

right of God, see hakk Allah

right of man, see hakk ‘abd

riicii®, 245

riisuim-i ‘adiye | divaniye | ‘érfive, 153,
155, 279, 291, 295

280,

sahib-i arz, 289—9o0

sahib-1 ra‘iyet, 290

sahib al-shurta (A.), 1, 208

s@‘i bi’l-fesad, 1958

sakk (G.), 226 n., 251 n.

salb (lex.), 260, 262 n.

salt monopoly, 300

sancakbegi (G.): authority of, 210,
266, 269; instructions to, 14, 17,
118 n., 120n., 150; restraint of,
127 n., 176, 220, 228, 270; as in-
vestigator, 211 n., 228; as judge,
211, 217 n.; right to fines, etc., 145,
280, 290, 292—3; holders of the
office, 16, 23 n.; see also governors

sayice, 139
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seduction, 135; and see abduction

self-defence, 46, 98, 139, 140, 142

ser‘asker, Commander-in-Chief, 51 n.;
synonym of geribagt (q.v.), 290, 293

serbest, see ‘free’ land

seyyid, see serif

shajja midiha (A.), 105 n.

shari'a (A.), the sacred law of Islam,
1 and passim; conflict with, accom-
modation to, kanun, 174, 180-3,
186—92; reassertion of, 149-50,
153~7, 265

shatm (A.), 206; see abuse

sheep tax, 46, 139, 153, 217 n.

shop-breaking, 114, 115 n., 116, 261,
307 n.

sicill, pl. sicillat, cadi’s register, 38,
213, 216, 244, 266, 315-16

sicill akgesi, 213

sipahi, see fief-holders

styag (lex.), 141 n.

siyasa (A.), ‘policy’, whence ‘extra-
canonical authority’, 1, 192, 199,
208, 215, 317

siyasa shar‘iya (A.), 196 n., 198-204,
246, 250 n., 252 n., 304 n.

siydset, ‘punishment’ and ‘severe
punishment’, 16, 232, 259-71,
and passim

styaset-i cerime(?), 294 n.
styaset-i ilahi, 1770
siyaset-i sultani, 169, 260 n.; cf. siya-
set-i sahi, 218 n., 260 n.
siydasetgi, 92 n.
siydseten, ‘(punishment) as an admini-
strative (extra-canonical) measure’,
107, 108 n., 119, 192-8, 249, 260,
265
siyasetname, 15-18, 22, 46 n., 49 n.
118 n., 177, 194, 217, 265
slave-dealers, 126, 231
slaves:
punishment of, 46; (OCC) g7, 108,
110; 235, 274, 287 n., 288, 29on.,
305
abduction of, 114, 261; molesta-
tion of, intercourse with, 100-2,
1267
fugitive slaves, 51, 52, 145, 289 n.
smart money, 107 n., 308
sodomy, 19 n., 30, 95n., 102, 103,
136, 261 n., 265, 278 n.
solak, a Janissary of the Sultan’s
personal guard, 271

INDEX OF SUBJECTS AND TERMS

soldiers, 43, 261, 265, 274, 277; see
also Janissaries; exceptional treat-
ment of, 179, 221, 269, 289 n., 315;
trial of, 221; punished by officers,
' 232, 267, 2772 n., 275; fines payable
by, 293 )
sokid- (lex.), 271
state land, 12, 154, 180 n., 188, 190,
240
stoning, as punishment, 95n., 134,
263, 277
strangling, as method of execution,
263, 301
strays, 51, 52, 120, 142, 145, 279
subagst (G.):
authority to execute sentences,
118 n., 210 n., 223, 255, 266, 267,
273, 302 n.
instructions to, 14, 17n. I120n.,
130
restraint of, malpractices of, 127 n.,
176, 211 n., 212, 228, 229, 266,
207
as investigator, prosecutor, 152,
217 0., 232, 239, 242, 247, 253;
as arresting officer, 238, 239—40; as
judge, 211, 217 n., 221; as tax-
farmer, 295 n.
right to fines, 143 n., 218 n., 250,
271, 277, 280, 289—94 passim
berat(?) for, 266 n.
Subag1 of Istanbul, 226, 273
sulh, ‘amicable settlement, composi-
tion’, 137, 146, 247-50, 298
Sultan:
his authority, basis for, scope of,
174-5, 192—3, 196-8, 208, 227-8,
262, 314; limits on, 180, 204;
delegation of, 192, 220, 224
matters reserved to, referred to,
(OCC) 100, 107, 114, X15 1., 118,
119 ., 121, 129; 149, 192-3, 233,
236, 255-7, 269, 301, 310
appeal to, 211, 227-8, 237, 258
directives against injustice,
‘adaletname
sunna (G.), 153, 183, 200, 203
siiret-i bey®, ‘sham purchase’(?), 89
stiret-i cerime, 306
siret-1 sicill, 213, 226, 229, 253 n.,
255, 257, 306
sureties, bondsmen, 123 n., 128, 129,
224, 229, 235, 236, 238-40, 254,
283, 296, 302, 306—7

see



INDEX OF SUBJECTS AND TERMS

surgeons, 105, 246, 309

suspects, (OCC) 106, 115, 116, 117,
119, 127, 128—9; (DPC) 134; 202,
208, 218, 229, 239, 247 n., 250-3,
306, 307, 318

suyla- (lex.), 100 n.

stivari, 291 ; see fief-holders

Sah-rubi, see under coins

savr (lex.), 142 n.

serif, 179, 222, 275

seyh, 107, 129, 197 n., 274, 289

Seyhiilislam  (G.), 174-6, 183—92
passim, 195-8, 219 n., 225 n., 241,
314

ta‘allukat, see ‘connections’
ta‘dil, 245 n.
tagrib, 303 n.
tagrim ét-, 276 n.
tahrir, see census
tahta kiilah, 278 n., 300
tasdik, 248
tas‘ir (A.), 231 n.
tatar, 293
tawatur (A.), 202
tayyarat, 2779 n.
tax-collectors, tax-farmers, see under
‘amil; fines; miiltezim
ta‘zir (G.), 196, 208, 271, 312, 318,
and passim
replacing hadd penalties, 109, 182
for infringement of ‘hakk al-
saltana’, 206
discriminatory treatment, 179—8o0
in the form of reprimand, 129,
130 n., 274; of beating, 49, 98 n.,
271-5, and see chastisement;
of fines, 271, 276; of teghir, 271,
299; of execution, 196, 271; of
banishment, 303 n.
ta‘zir-1 sedid, 273 n.
tazkiya (A.), 245 n.
tazmin, see compensation
teberru, 191, 213, 248, 289
tecdid-i iman, tecdid-i nikah, 178 n.
tecrim ét-, 2776 n.
te’dib, 64, 130 n., 252, 271, 272n.,
312
tefrik, 60, 136
teftis, as a ‘commission of enquiry’,
210n., 211-12, 228-9, 250n.;
‘investigation’, OCC passim, 216,
217
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telhis, 257
temessiik, 85 n., 255 n.
tenge, see under coins
tereke defteri, 284
teshir, 16; (OCC) g9 n., 107-8, 110,
111 n., 121, 122n.; (DPC) 136,
141, 142; 193, 222, 254, 259, 278,
299-301
tezkere, tegkereci, 226
theft:
legal character of, 102 n., 205, 242,
246, 257 n.; see also nisab
penalties for, (OCC) 111-18; (DPC,
etc.) 132—4, 144, 146; 181, 261,
264-5, 277, 305
sulh in cases of, 247-8
between relatives, 46, 113; by a
traveller, 116; in a caravanserai,
46, 116-18; from a garden, 123,
140
of animals, 48, 111-12, 132-3, 144,
146, 261; of axe, etc., 113; of
grain, 112—-13, 133; of poultry,
111, 140, 300; of purse, turban,
etc., 112, 114, 133
concealment of, 102, 246, 278 n.
communal responsibility for, 115—
16
killing of thief, 46, 134
false accusation of, 109
timar, ‘fief’, timar system, 120 n., 156,
174, 19I n., 2I3 N., 290, 29I; see
also fief-holders; ‘feudal’ system
tolls, 7, 11-14 passim, 18, 38, 282
torture, 46; (OCC) 106, 116, 118,
119; (DPC) 132; 149, 152, 202, 218,
244, 249, 252-4, 297, 315
téhmet-i sabitka, ‘previous conviction,
criminal record’, 218, 229, 239,
2502, 255, 283, 306; see also
" suspects
Treasury: the Public (‘Outer’) Trea-
sury, 45, 143, 197, 239, 264, 274 n,,
283, 290, 293, 294, 295n., 297,
310; the Private (‘Inner’) Treasury
of the Sultan, 290, 291, 293
tug, 270
tugra, 21 n., 174, 183, 197
tirk (lex.), 103, 111 n.

udav(a) (lex.), 276
ufat-, uvat- (lex.), 68, 138 n.
ulak, 27, 143
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‘ulema (G.), 183, 193, 197 n., 212—13,
317; reluctance to accept kantin, 156,
203—4, 219, 220, 281-2; punish-
ment of, 179, 221-2, 262, 263, 269—
70, 302, 303, 315

ila ’l-emr (G.), 175, 183, 189—90

‘urf (A.), see ‘orf

usil al-fikh (A.), 183

usury, 31, 122, 182, 186, 230, 304

uydurug- (lex.), 98 n.

iicret-i kadem, 238

valicek, valicelik, 144 n.

vekil, proxy, 243—4

vekil-i ger’, 212

veli, see guardian; as ‘next of kin’ (of
someone killed), 67

veli iil-emr, 186 n., 196

vesika, 240

vilayet kadist, 219

vizier(s), 17, 172, 210, 215, 219, 262,
290

voynuk, 127 n., 278 n., 293, 308

voyvoda (G.), 238, 242, 255, 266,
268, 290, 294, 296, 298

wali al-jara’im (A.), 1, 200

wagf, pious foundation, 12, 127, 186,
190, 236, 268, 282, 287, 290, 291,

~ 306; administrators and superin-
tendents of, 129, 236, 269, 274, 282,
289, 302

watchmen, see ‘ases; pasban

wine, drinking of, 1o9n., 111, 143,
211, 212, 232, 233, 242, 269 n., 272,
273, 277, 282, 304, 305; other
offences relating to, 30, 42, 111,
234, 307 1., 318 ‘

witnesses, see under evidence

women: punishment of, 47 n., 142,
274, 288; brawling by, 109; as
plaintiff, defendant, 243—4, 245

. wounding, see under bodily harm

yamak, 293

yan, yancuk (lex.), 108 n., 112 n.

yapis- (lex.) 100 n.

yaramaz(hk), 57 n., 92, 229

yasa (Mongol), 167 n., 168, 170, 203
260 n.

INDEX OF SUBJECTS AND TERMS

yasak, yasak ét-, 81, 82, 92, 119 n.,
120n., 131 n.

yasakgt, yasak kuli, 131 n., 236, 242,
266, 273

yasakgibag, 242

yasakname, 17 n., 299 n., 300

yatak ve turaklar, 235

yava, yuva, yavaci, 82n.,
145 n., 279; and see strays

yaya, 127, 293

yefiigeri, see Janissaries

yigitbas, 222

yiirik, 293 ; see nomads

yiizile (lex.), 133 n.

120 n.,

zahr (lex.), 171 n.
za'im, 242, 266, 271; and see subagz
=1'@met, 290
21°f (lex.), 108 n., 288 n.
immet, 248
zimmi, non-Muslim subjects:
statutes relating to, 8-9,
14-15, 46, 179-80
jurisdiction of their religious digni-
taries, 2223
equal treatment in principle, 226,
227, 274; discrimination in prac-
tice, 180, 268, 284, 301, 311
testimony of, against, 191-2, 245,
251
right to trial in the Divan, 223, 226
rate of fines, 14, 15, 2r1n., 42;
(OCC) 102-3, 104 n., 108, 109 n.,
112 n., 116 n.; 286-8
rate of blood-money for, 295n.,
309 n.
2ina (G.):
punishable by stoning, 95, 134, 181,
263, 277; by chastisement, 146,
272 n., 277n.; by fine, 41, 48,
52 n., 95-7, 146, 181, 277
concealment of, 102, 246, 279;
accusation of, 101-2, 109, 143,
272, 277
attempted, 97, 134, 24I n., 271 n.,
318
condoned by husband, 96—7
special cases of sexual intercourse,
46, 100-1, 134, 145, 233, 279
trial procedure: limitation,
oaths, 101

1213,

240;



GLOSSARY

This glossary has no pretensions to be exhaustive. It gives summary
definitions only of some of the more important terms of Islamic law and
of Ottoman administration mentioned in the text.

‘@kila (A.), in fikh any natural group (kin or tribe and also, in Hanafi
doctrine, craft, army unit, neighbours, etc.) who share with the actual
culprit responsibility for the payment of compensation for homicide or
bodily harm (diya | diyet).

alaybegi, the principal officer, after the sancakbegi, of the fief-holders of
a sancak, responsible primarily for mustering them before a campaign.

dlet-i cariha, a lethal implement, the use of which by an assailant implies
deliberate intent and hence entails retaliation (kzsas).

arpalik, lit. ‘barley money’ (scil. for maintaining horses), a supplementary
allowance or pension, in the form of a fief, made to leading officers of
the State, both military and religious.

bad-i hava (P.), lit. ‘wind of the air’, in Ottoman fiscal terminology casual,
unpredictable income (to the fief-holder) from (e.g.) bride tax, yava,
kackun and (sometimes) fines.

beglerbegi, lit. ‘commander of the commanders’ (etymologically synony-
mous with P. mirmiran), i.e. ‘governor-general’, of one of the (at first)
two principal administrative divisions of the Empire, Riaméli and
Anadolu, each consisting of a group of sancaks. Inlater years the number
of such governorates greatly increased, and the holder of the office
might be of the rank of vizier (entitled to three fugs) and so superior to
a mirmiran colleague (entitled to two).

berat, ‘writ of appointment’, a decree in the form of a nisan (‘letters
patent’) issued by the Sultan and stipulating the date from which and
the conditions under which the grantee was to hold his appointment
(civil, military, or religious).

beyt iil-mal, in general, the Public (State) Treasury (also beglik, miri);
more specifically, a group of casual revenues due in principle to the
Public Treasury but sometimes assigned elsewhere.

bid‘at, pl. bida, ‘novelty, innovation’, originally a practice with no prece-
dent in the sunna (q.v.), and consequently popularly regarded as re-
prehensible; hence, an unjust or illegal practice.

buyuruldu (T.), lit. ‘it has been ordered’, the command of a high official
to a subordinate, written either as an independent document or as a
‘minute’ on an incoming document.

cavug, an usher or marshal, often employed as a messenger, in the
Imperial Palace or in the retinue of a dignitary.
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¢ceribag: (T.; synonymous with P. ser‘asker), an officer of the feudal troops
of a sancak; also, an officer of other military or para-military groups
(miisellem, voynuk, yaya, yiiriik).

defterdar (P.), lit. ‘keeper of the register(s)’, the head of a finance depart-
ment. There was at first one chief defterdar (with a seat in the Imperial
Divan); later, a second was made responsible for Anadolu and a third for
the further provinces.

derbendci, lit. ‘one concerned with a pass’, a member of the ‘peasant’
(ra‘7yet) class granted certain privileges (of exemption from taxation)
in return for the assumption of responsibility for security in areas
exposed to banditry.

divan, in Ottoman usage (1) the council of the chief officers of state,
presided over at first by the Sultan, later by the Grand Vizier: the
‘Imperial Divan’, divan-i hiimayin; (2) a similar provincial council
under the presidency of the beglerbegi.

diyet (A. diya), the blood-money or compensation payable in certain
cases of homicide and of bodily harm upon a proportionate scale
according to the degree of incapacity or injury caused.

emin, lit. ‘trusted’, a salaried agent of the central government responsible
for (e.g.) the collection of revenue (taxes, customs dues, etc.), the
carrying out of a land census (tahrir), disbursements on behalf of the
Sultan (karc emini).

firman (P. farman), ‘command’, a written decree emanating from or
purporting to emanate from the Sultan and authenticated by the
superscription of the fugra by the Nisanci. The term is usually re-

_ stricted to decrees directed to named recipients, who are addressed in
the second person.

hadd (A.), pl. hudid, ‘limit’, ‘restrictive ordinance’, one of the fixed
penalties laid down in the shari‘a for the five offences of zind, kazf, wine-
drinking, theft, and highway robbery, which therefore, whether or not
they also infringe the rights of an individual, are essentially regarded
as crimes against God.

hakk ‘abd | adami (A.), ‘the right of a human being’ (as opposed to hakk
Allah), a private, personal, claim for redress, which in Islamic law
embraces inter alia actions against alleged murderers and perpetrators
of bodily harm.

" hakk Allah (A.), a ‘right’ or ‘claim’ of God, i.e. against a sinner who has
broken a divine command (to perform the ritual prayers, to fast, etc.)
and also against an offender whose misdeed entails a hadd (q.v.)
penalty.

hass, a ‘special’ fief; in general, a fief yielding 100,000 akges or more
annually, but in principle a fief pertaining to an office, and consequently
changing hands with the change of incumbent (whereas the fief of an
ordinary timariot was, in practice and within certain limits, quasi-
hereditary).
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kadi-‘asker, lit. ‘judge of the army’; from 1481 onwards two in number,
‘of Rumeéli’ (the senior) and ‘of Anadolu’, both being permanent
members of the Imperial Divan. Besides their duties on campaign,
they appointed the cadis (up to a certain rank) in their respective
provinces and had the oversight of various legal matters, civil and
criminal, concerning all members of the ‘asker? class. .

kisas, ‘(just) retaliation’ as a divine ordinance, i.e. in certain cases of
deliberate homicide an equal (free, slave) life for a life, and in cases of
deliberate bodily harm the infliction of the same injury when strict
equality is possible—a hand for a hand, a tooth for a tooth, etc.; in
other cases, diyet is paid. The plaintiff (next of kin or injured victim)
is permitted to pardon the culprit altogether or to make a settlement
(sulh) with him.

miifti, a jurisconsult (often, in the Ottoman Empire, a miiderris) recognized
by general consent or officially as competent to give a fetva, ‘the’
Miifti (scil. of Istanbul) being the Seyhiilislam (q.v.).

Nisanci (also Tevki‘D), lit. ‘the affixer of the (royal) sign (i.e. the tugra)’
as their authentication to official documents. He was a member of the
Imperial Divin, and his principal duty was to check the correctness of
official documents in the light of existing statutes and precedents.

sakk (A.), pl. sukiik, a model formulary for a legal document; a collection
of such formularies.

sancakbegi, lit. ‘lord of the standard’, the governor of a sancak, the basic
administrative unit of the Ottoman Empire. The sancak was divided
into smaller administrative districts variously termed vildyet, nahiye,
and (later the regular term) kaza.

subag: (strictly sii-bagi), lit. ‘army leader’, in Ottoman usage a prefect of
police responsible for the maintenance of law and order. The chief
subag: of a sancak, stationed in its chef-lieu and appointed from Istanbul,
was termed sancak subagisi; of lower rank were the toprak (‘local’)
subagisi (in a kazd) and the kdy subagist. A town subag: (also termed
simply za‘#m), the chief local representative of the ehl-i ‘6rf, was the
principal adjutant of the cadi and had under his command the various
‘police’ forces (e.g., ‘ases, yasaket, a Janissary unit).

sunna (A.), lit. ‘custom, usage’, in the context of Ottoman law the sayings
and practice of the Prophet (and sometimes also of the ‘rightly guided’
caliphs) as an authoritative precedent for conduct and one of the four
theoretical bases of Islamic law (usil al-fikh).

Seyhiilislim, in pre-Ottoman times an honorific title accorded to eminent
miiftis; in the Ottoman Empire, the title accorded to the miifti of
Istanbul. Already under Mehemmed II this miifti is termed ‘head’
(re’%s) of the ‘ulema, but perhaps only as a title of honour; the authority
of the post increased rapidly in the first decades of the sixteenth century,
to become, by the time of Ebu ’s-Su‘id (in office 1545-74), comparable
in dignity and influence to that of the Grand Vizier. The Seyhiilislam
was officially recognized as the head of the corporation of the ‘ulema;
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and he possessed, at least in theory, the power of influencing public
policy by according or withholding his fetva.

ta‘zir (A.), ‘deterrence’, punishment imposed for offences that carry no
prescribed (hadd) penalty. Hence, and also because its object is not
retribution but primarily reformation, the severity of ta‘zi» punish-
ment lies in the judge’s discretion: a private or a public reprimand,
exposition in public (teshir), flogging, banishment, imprisonment,
and even (in the view of some jurists), at the discretion of the ruler,
death. In everyday Ottoman usage, however, the term generally
implies the bastinado (as being the most common form of summary
ta'z7r punishment).

‘ulema, pl. of “alim, lit. ‘learned (scil. in the religious sciences)’; in the
Ottoman Empire all members of the minutely organized and controlled
‘religious institution’, headed by the Seyhiilislam and including cadis
of all ranks, miiftis, medrese-teachers, imams, etc.

ali ’l-amr (A.), ‘those possessing authority’, obedience to whom, after
God and the Prophet, is laid down in the Kur’an (4. 59/62) as a religious
obligation. The constitutional theorists having derived from the
phrase the doctrine of wil@ya, ‘sovereign power granted by God’, the
person exercising such power, either as the ruler or by delegation
from the ruler, is walf al-amr. In Ottoman fetvds (e.g. Mumcu, p. 221),
this term (veli iil-emr) is used of the Sultan and, with its implicit
appeal to the Kur’anic command, concedes to him very wide discre-
tionary power.

voyvoda (Slavonic), lit. ‘army leader’, a term adopted in Ottoman admini-
stration to signify usually the agent of a governor or of fief-holders who
was charged with administering and collecting the revenue from ‘free’
(serbest) fiefs. Such fiefs not being subject to the authority of the local
subag:, the functions of subag: were (usually? occasionally?) exercised
by the voyvoda, so that in some contexts the terms are (not only etymo-
logically) synonymous.

zind, illicit sexual intercourse, i.e. intercourse between persons not linked
either by a contract of marriage or by the relationship of master and
slave-concubine. If the offence is proved—which in practice (short of
a confession) is unlikely, since four witnesses are required—it entails
the kadd penalty of stoning for the muhsan and 100 strokes for other
free Muslims.





