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Preface


What Will You Choose for Your Next Government?
Suppose you want to move to another part of the country. Will you choose a traditional municipality, where political institutions provide governing services, or a private community, like a homeowners association? Or suppose you want to move to another country entirely. Now you might face a choice between a constitutional republic, parliamentary democracy, or whatever form of government seems better than the corrupt mess you want to flee.
People choose between governments every time they choose to live in a new city, state, or country. You might already have made such a choice yourself. Even if not, you still probably enjoy freedom to move but choose to stay put.
So while it may not feel much like shopping for groceries, you already enjoy a large degree of choice between governing services. And as the comparison suggests, the larger your degree of choice, the better choices you get. Competitive markets deliver the goods reliably and cheaply; political institutions – not so much. Different outcomes, same rule: When suppliers compete, consumers win.
The market for governing services, never very efficient or flexible, has begun to enter a period of rapid change. Nation states, legacy monopolists that long dominated the field, now face competition from private cities, self-legislating special economic zones, and other agile new institutions. This quiet revolution, working from the inside out, stands to transform government from the province of lumbering behemoths to a network of consent-rich communities. Not another nation state; a stateless association.
So, what kind of government will you choose?
You will probably choose a good one. People like you – thoughtful people; civilized people – reject governments that pursue war, oppression, or pillage. Like other decent folk, you want better than that. You want your next government to nurture peace, cultivate prosperity, and protect freedom, right? Beyond that, though, the specifications probably start getting fuzzy.
Consider this book your friendly guide to the changes ahead. It will help you understand the transformation already sweeping through nation states across the globe and prepare you to exercise your growing power of choice wisely. Take it in hand, dear reader, and …
make your next government your best government.
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Introduction

 From Dinosaurs to Chickens*Look at a globe or map of the world. What do you see? More likely than not, you see many various countries, each filled in with an even patch of color – blue, pink, or perhaps light green. Cartographers typically portray nation states that way. As a likely consequence, we typically think of them that way, too.
In truth, though, we do not live in a coloring-book world. Nation states1 are not uniform swathes of political authority. Instead, almost every country in the world includes one or more special jurisdictions – places where the country’s usual rules do not apply. This occurs in private communities, many the size of cities, that provide their own roads, parks, security, and other community needs, effectively opting out of the local political alternative. Sometimes special jurisdictions arise not in spite of the government but because of it, as when a nation state creates a zone with lower taxes, streamlined services, lighter regulations, and other benefits. Some countries go further, allowing their special jurisdictions considerable autonomy in regulatory, economic, administrative, and legal matters.
Rather than showing India as a smooth swath of orange, therefore, cartographers might do better to show the country sprinkled with 204 operational special economic zones (SEZs),2 coloring them gold to indicate where the government has eased up on its usual, somewhat more burdensome control. The United States would not appear uniform brown, but mottled with over a thousand Foreign-Trade Zones (FTZs).3 The various special jurisdictions covering China would leave only a small portion of its territory marked in deepest hues, be they yellow, blue, or pink.4
If conventional globes and maps show the world in the style of a coloring book, this book shows it in the style of a shimmering video, revealing the subtle degrees and variability, over time and over space, of political power. From this Olympian vista, we see special jurisdictions adapting to their environment like the genus of some hardy animal, its population and distribution constantly in flux.
Recent centuries have seen zones flourish, die back, and then resurge. Private communities have exploded in popularity. Special economic zones have grown more variegated and complex, too. They began as simple free ports. Now zones range in sizes and complexity from a single factory exploiting a customs loophole to entire cities, housing millions and largely self-governed.
The facts about special jurisdictions disclosed in these pages provide a fresh and accurate perspective on the momentous changes currently sweeping through the, for lack of a better term, governing services industry. For many centuries, nation states have monopolized the market, such as it was, for governing services. At their best they protected human rights, provided succor to those in need, and maintained the rule of law.
At their worst, they murdered millions.5
Could nation states have done better? Certainly. The lulling effects of monopoly power do not encourage close attention to the demands of citizens qua customers of a governing service. It does not even encourage close attention to human rights. Increasingly, nation states have begun to allow – and even invite – other institutions to share the heavy burdens of government. This book discusses the ramifications of that inside-out revolution.
The book unfolds in three parts. Part 1 documents the transformation currently sweeping through the governing services industry, giving rise to private communities the size of cities and special economic zones with autonomy rivaling that of city-states. Part 2 describes a theoretic framework for evaluating governing services, one founded in the universal and mutual value of consent. Part 3 applies theory to facts to generate a variety of practical observations (and a few stories from the field) about how to improve governing services.
Facts, theory, and practice. Nothing fancy; just good science. Because the world needs good science about governments just now. We face some big changes ahead – the sorts of changes scientists call, with raised eyebrows, “interesting.”
Recent decades resemble the late Cretaceous period in terms of the evolution of governing institutions. Like newly evolved mammals scurrying among the legs of dinosaurs, special jurisdictions have spread across the globe, gradually increasing in number, territory, and types.6 Not every such experiment has worked, but many have, and the successes have begun revealing improved forms of government.7
All who value human flourishing should celebrate these trends. After all, the Cretaceous period led to the triumph of mammals, and the triumph of mammals led to … us.
And dinosaurs? The Cretaceous period did not end so badly for them, really. Contrary to popular opinion, the dread meteoric impact at Chicxulubs – an explosion seared in the fossil record across the planet – did not render dinosaurs extinct. Not all of them. Not completely.
Instead of dying off in the face of a changing environment, dinosaurs evolved. The suborder of Saurian Reptiles formerly known as dinosaurs gradually adopted forms more suitable for their post-Cretaceous, early Paleogene Period world. Today we know their descendants as majestic and wild creatures such as falcons and eagles. Or amusing pets, like parakeets. Or chickens: slightly ridiculous but eminently useful.8
Children often go through a stage where they find dinosaurs utterly fascinating. They revel in the strange and ancient forms, wondering at their size and thrilling in their violence. Someday, children may go through a similar stage with nation states. They will settle on their favorites and reenact encounters – wars, mostly, and with lots of explosions – between the noble and awful giants of old. Adults will smile on, happy to see their offspring encountering nation states only as encased in the amber of history. They will live in a world free from those dragons. A world where nation states have evolved into safe and even charming companions, as another kind of governing institution assumes the top of the food chain.

* This chapter derives in part from Special Economic Zones in the United States: From Colonial Charters, to Foreign-Trade Zones, toward USSEZs, 64 Buffalo L. Rev. 959 (2016).

1 Nation state, here and throughout, means an administrative body that credibly claims an exclusive right on the initiation of coercion within a particular geographic area, a definition that closely follows Max Weber’s classic one. See Max Weber, The Theory of Social and Economic Organization 154 (Talcott Parsons ed., A. M. Henderson & Talcott Parsons trans., Oxford Univ. Press 1947) (1922).

2 See India Ministry of Commerce & Indus., Dep’t of Commerce, List of Operational SEZ of India (2016), www.sezindia.nic.in/writereaddata/pdf/ListofoperationalSEZs.pdf (listing 204 operational SEZs as of Sept. 2, 2016).

3 See Chapter 1.3, Section 3.

4 See Chapter 1.2.

5 Steven Pinker, The Better Angels of Our Nature: Why Violence Has Declined 320–43 (Penguin Books 2012).

6 Elis Newham, Fossil Teeth Reveal the Secret Rise of Mammals – Millions of Years Before Dinosaurs Became Extinct, Conversation (June 8, 2016, 11:58 AM), http://theconversation.com/fossil-teeth-reveal-the-secret-rise-of-mammals-millions-of-years-before-dinosaurs-became-extinct-60711.

7 See Chapter 3.1.

8 Kevin Padian & Luis M. Chiappe, The Origin of Birds and Their Flight, Sci. Am., Feb. 1998, at 38, 47, www.nature.com/scientificamerican/journal/v278/n2/pdf/scientificamerican0298-38



Part I Facts




1.1 The Most Valuable Thing in the World?


1 Introduction: Awake?
Who cares about government?
I do. You do. Pretty much everybody does.
Why do we all care about government? Because we are, most of us, conscious. And you would have to not be conscious to not notice that governments have the power to make our lives a little bit better or a lot, lot worse. From smooth roads, to a big tax refund, to the prospects of nuclear holocaust and nuclear winter – government offers it all.
So everybody can agree that government matters. But would you agree that good government – more specifically, the rule of law – ranks as the most valuable thing in the world? If not, this chapter might change your mind.
Section 1 highlights a fact about the rule of law that it almost seems the World Bank would rather you overlook. Section 2 reviews how the World Bank defines and measures the rule of law, resulting in a few quibbles but no major objections. Whether it meant to or not, the World Bank makes a strong case for believing that the rule of law accounts for more of the world’s wealth than natural resources, material goods, or human knowledge. Section 3 explains why that constitutes good news: Reforms like those discussed elsewhere in this Book stand to greatly improve the rule of law, generating not just better government but more wealth and, with it, lives saved.




2 The Rule of Law … Rules
In 2006, the World Bank set forth on a gargantuan undertaking: to catalog and measure every kind of human wealth.1 What it discovered might shock you. Perhaps it even shocked the World Bank. Because while you might think that discovering the most valuable thing in the world would merit some highlighting, if not fanfare, the bank’s final report merely hints at the leading candidate: the rule of law.
True, the report’s foreword comes close when it admits that “human capital and the value of institutions (as measured by rule of law) constitute the largest share of wealth in virtually all countries.”2 But note how the World Bank squeezes human capital onto the first-place podium, hides “rule of law” in parentheticals, and stops short of assessing all countries. Nowhere does it simply trumpet the fact, plain in the data of its own report, that the rule of law constitutes the single largest source of wealth in the world. Figure 1.1-1, created from data scattered throughout the World Bank’s report, corrects that oversight by giving the big picture in one shot.
Figure 1.1-1. Sources of Wealth, Worldwide, 20063


The pie chart in Figure 1.1-1 holds a number of surprises for those unused to studying wealth. First: Relatively little economic value lies in natural resources such as fertile fields, rich mines, or oil reserves. “Raw” does not pay. Second: All the many things made by humans – their buildings, cars, jewelry, and more – amount to only 18 percent of their wealth. Our stuff evidently is not worth much either. Third: The economic value of the rule of law overwhelms not only the next single largest source of wealth, schooling, but every other source of wealth, tangible or intangible. So far as economic value goes, the rule of law … rules.
Does that surprise you? It is easy to perceive the tangible sources of wealth – the bounty of nature; all the things we make and own. The rule of law, in contrast, is not something you can touch or see. It is not a something at all, really. The rule of law describes a condition – you might think of it as the health of a system of government. Few people include their own good health when they tally up their assets, yet when it fails, they value it beyond measure. So, too, with the rule of law.
To better appreciate how rule of law affects wealth, consider a hypothetical weapon: the law bomb. This sinister device wreaks havoc not by destroying its victims, but by destroying the binding force of all rules within its blast area. Whereas a neutron bomb kills humans but not things, the law bomb kills rules but not humans. What do you think would happen if an evil villain exploded a law bomb high above New York City? The people would remain, untouched. The buildings, cars, jewels, bank accounts, and other tangible sources of wealth would remain, too. But what would any of those things be worth in a world without law? And how or why would anyone bother to go to work, knowing they could not demand pay? But then again, how could they stay home, knowing that their persons and property now lay in peril of theft and destruction, utterly bereft of legal protection? One could only flee, leaving New York City a vacant waste.
Once you imagine a world without the rule of law, you can better appreciate how it quietly makes our world so wealthy. Like health in bodies, the rule of law measures whether a government functions well. As with bodies, there remain crucial questions about what to do with a functioning government. But without health, and without the rule of law, none of those questions matter.




3 Which Rule of Law?
You might and indeed should wonder what the World Bank means by Rule of Law. It explains, “This measures the extent to which agents have confidence in and abide by the rules of society. It encompasses the respect of citizens and the state for the institutions which govern their interactions.”4 Though not the only measure of good government, “it captures particularly well some of the features of a country’s social capital,” also associated with “generalized trust.”5
Does the World Bank’s definition of the rule of law match that of history’s great jurisprudents? Lon L. Fuller defined the idea in the negative, describing eight ways in which a legal system could fail to establish the rule of law:
1. Resolve everything on an ad hoc basis, thus failing to make rules at all;

2. Failure to publicize the law;

3. Retroactive laws;

4. Incomprehensible laws;

5. Contradictory rules;

6. Rules that are impossible to comply with;

7. Too frequent changes of the rules; and

8. Incongruence between stated rules and actual administration.6


In his historically influential account, A.V. Dicey described the rule of law as having three major features:
1. The supremacy of regular law as opposed to arbitrary power;

2. Equality before the law of all persons and classes, including government officials; and

3. The incorporation of constitutional law as a binding part of the ordinary law of the land.7


Friedrich A. Hayek grounded the rule of law in a single fundamental idea: predictability. “Stripped of all its technicalities,” he said, it “means that government in all its actions is bound by rules fixed and announced beforehand – rules which make it possible to foresee with fair certainty how the authority will use its coercive powers in given circumstances and to plan one’s individual affairs on the basis of this knowledge.”8 In his idealized formulation of the concept, force flows through a government subject to the rule of law as regularly as force flows through a system, such as a computer chip or comet’s orbit, subject to the laws of nature.
Those accounts of the rule of law, while more philosophical than the World Bank’s blunt generalized trust, reflect the same basic understanding. An arbitrary government breaks promises, violates property rights, and imperils humanity. In its violent thrashing, it wounds social bonds throughout a community, giving rise to a general atmosphere of mistrust. Among the casualties: wealth. So, at least, the World Bank’s study indicates.
And exactly how does the World Bank measure the Rule of Law? By copying data from another World Bank study, which in turn generates an aggregate measure of the rule of law by compiling data from various other studies.9 And those studies? They measure the rule of law using survey evidence from a diversified portfolio of individuals and organizations, including commercial risk rating agencies, nongovernmental organizations, and multilateral aid agencies.10 The evidence includes not only direct assessments of a country’s achievement of the rule of law, such as by scoring its performance on a 1-to-10 scale, but also questions about closely related effects, such as respect for property rights, levels of crime, independence of the judiciary, enforceability of contracts, corruption of officials, and quality of police.11
It bears noting that, while perhaps the best available means for systematically measuring the rule of law, the surveys used by the World Bank remain mere “information on perceptions of governance.”12 Researchers have evidently not yet found a way to measure of the rule of law more directly. Perhaps this would provide a quick, simple, and objective test: Drop a wallet with identification and cash on the sidewalk outside a capital’s seat of government and measure how quickly, if at all, it finds it way back to its putative owner. That device, however, will have to wait for another day and another study.




4 From Law, to Wealth, to Life
To say that the rule of law has a very powerful effect on wealth, and thus on human well-being generally, is not to say that it merits much attention. Suppose, for instance, that the sun instead of the rule of law qualified as the single greatest source of earthly wealth. So what? All the talk in the world cannot change the day’s length or glory. In that event, we would duly note the sun’s importance and then turn our attention to matters we can do something about.
The rule of law is not, however, like the sun. It falls prey all too easily to human influence – especially in the form of politicians willing to sacrifice the long-term systemic benefits of the rule of law for short-term personal gains. But it works on the upside, too.
Researchers have discovered that small improvements in government services, of which the rule of law figures paramount, have large impacts on human well-being. The World Bank found that a 1-point increase in a country’s “rule of law” score in its 100-point index boosted per capita wealth by more than $100 in low-income countries, more than $400 in middle-income ones, and nearly $3,000 in high-income countries.13
Other research indicates that improving the quality of a jurisdiction’s governing services by a standard deviation increases residents’ personal income by about threefold in the long run.14 Notably, that is not call for unthinkable reforms. A standard deviation in governing services amounts to the difference between places with very low ratings, such as Afghanistan or Zimbabwe, and those with still-low ratings, such as Nigeria or Paraguay; or the moderately rated Turkey and Ghana from the next-best governments of Chile or Portugal; or what separates those from top performers like Norway or New Zealand. Moving just one rung up that ladder increases means not just treble the money in people’s pockets; it means less than half the infant mortality.15 It means better education, too; a standard deviation’s worth of government improvement nets a 15–25 percent increase in literacy.16




5 Conclusion: Choose Your Rules
This chapter has argued for the importance of the rule of law. Admittedly, it was not an especially difficult challenge. As any devoted student of law can attest, humans deeply value – crave, even – the comforting guidance of rules. Not rules imposed without justification, of course; that marks oppression. But the rule of law? That, we relish, and rightly so.
Humans want both freedom and constraint, and they want them in that order. They do not want their options to come already predetermined by another’s will. They instead want the right to choose up-front the rules that will bind them prospectively. Instead of Homo Sapiens, Latin for “wise man,” perhaps our species should go by Homo Eligens, in honor of the choice (more than wisdom, alas) so characteristic of human action.17
The value of the rule of law is thus not only or even primarily economic. It affects wealth so powerfully because it affects human well-being so powerfully. We need social life to thrive, and social life needs social rules. What could better promote our happiness, therefore, than to live under rules each of our own choosing, among those who share our judgments of right and wrong, under the administration of a just and efficient government?
This chapter gives good reason to believe that the rule of law really is the most valuable thing in the world. Even if not, though, it still has a world of value. And unlike the other contenders for the title of “most valuable thing in the world” – a loving family, a virtuous life, or divine happiness, for example – better government falls well within our reach. How can we get more of it? Read on.


1 The World Bank, Where Is the Wealth of Nations? (2006) http://siteresources.worldbank.org/INTEEI/214578-1110886258964/20748034/All.pdf.

2 Id. at VII (“human capital and the value of institutions (as measured by rule of law) constitute the largest share of wealth in virtually all countries.”).

3 Data from The World Bank, supra note 1, at 26 tbl. 2.3 (relative percentages of natural, produced, and intangible wealth); 96 fig. 7.2 (relative percentages of intangible sources of wealth).

4 Id. at 92.

5 Id.

6 Lon L. Fuller, The Morality of Law 39 (rev. ed. 1969).

7 A.V. Dicey, The Law of the Constitution 97–102 (J.W.F. Allison ed., Oxford Univ. Press 2013) (1885).

8 Friedrich H. Hayek, The Road to Serfdom 72 (1944).

9 Daniel Kaufmann et al., Governance Matters IV: Governance Indicators for 1996–2004, at 108–09, tbl. B-5 (World Bank Policy Research, Working Paper No. 3630, 2005), https://papers.ssrn.com/sol3/papers.cfm?abstract_id=718081.

10 Id. at 5–6.

11 Id. at 108–09, tbl. B-5.

12 Id. at 5.

13 The World Bank, supra note 1, at 14.

14 Daniel Kaufmann, Governance Matters 2010: Worldwide Governance Indicators Highlight Governance Successes, Reversals, and Failures, Brookings (Sept. 24, 2010), www.brookings.edu/opinions/governance-matters-2010-worldwide-governance-indicators-highlight-governance-successes-reversals-and-failures/.

15 Daniel Kaufman et al., Governance Matters 3 (World Bank Policy Research, Working Paper No. 2196, 1999), https://papers.ssrn.com/sol3/papers.cfm?abstract_id=188568.

16 Id.

17 Ludwig von Mises, Human Action: A Treatise on Economics 11–26 (Ludwig von Mises Inst. 1996) (1949).





1.2 Revolution, Inside Out, Bottom Up, Worldwide*


1 Introduction: Revolution, with a Twist
The word revolution evokes conflict, violence, and upheaval. It does not have to, though. Outside of political contexts, the word simply refers to motion around a fixed point. That kind of revolution can occur deliberately and slowly, like the rolling wheels of a covered wagon. And yet, as the role that covered wagons played in settling the American frontier suggests, this more prosaic sort of revolution can transform the world just as completely as the kind favored by bomb-throwing fanatics.
The astonishing growth in special jurisdictions qualifies as a revolution of sorts, but not the usual, political kind. Instead of being imposed by domestic or foreign enemies, the special jurisdiction revolution has come from within, allowed or even encouraged by existing authorities. Instead of descending from the rarefied theories of armchair radicals such as Karl Marx, it rises from the bottom up, expressed in the everyday choices of everyday people. And instead of merely plugging a few new politicians into the same old offices, a cycle that ultimately goes nowhere, special jurisdictions have the power to quietly and gently transform government across the globe. Read on to learn about this hitherto hidden revolution.




2 Revolution from the Inside Out
Revolutions typically result in revolutionary wars. The origins of the United States offer a classic example of the phenomenon. The exemptions prove rare enough to get special names like the “Velvet Revolution” or “Singing Revolution.”1 The cause of this correlation is not hard to discern: those who hold political power seldom give it up willingly. And yet the revolution in special jurisdictions now sweeping the planet has come from the inside out, always with the acquiescence of governing officials and often with their active encouragement.
Mere acquiescence happens only with regard to the most local kind of special jurisdiction – the common interest development. These are not very grandiose; think of a subdivision governed by a homeowner association or of a co-op’s board. Yet these modest institutions take over functions ordinarily provided by local municipalities, such as the upkeep of roads and other common areas. In some cases, the developers and residents of such projects may not have to ask permission from political authorities, since by definition the community arises entirely on private land, between private parties. In other and more typical cases, where applicable regulations require the issuance of a building permit, government permission usually follows as a matter of course. Why? Because common interest communities typically bear the full brunt of applicable taxes while providing privately for the sorts of services the hosting municipality would otherwise have to fund. Politicians like the effect that has on discretionary funds.2
It is less easy to explain why governments have actively encouraged other kinds of special jurisdictions, especially those that offer lower taxes and lighter regulations than usual. What could motivate politicians to willingly cede power? Well-reasoned arguments by proponents of liberalization and concern for residents’ welfare perhaps drive some such reforms. One hopes so. But it seems more likely – indeed, it approaches a tautology – that politicians willingly relax their power within special jurisdictions as a means for winning still greater power.
Politicians might, for instance, see the jurisdiction as a way to encourage economic growth and, thus, potential rents. These prospective gains might come from taxes, as would follow if a Special Economic Zone (SEZ) helped a country back down the Laffer curve, moving it toward lower net taxes but higher net government revenue.3 Or the political rents of zone-induced growth might come through less formalized channels, such as in bribery or graft.4 A successful SEZ might generate jobs and increase local wealth, too, creating happy – or at least not riotously malcontent – residents, citizens, and (crucially, in democracies) voters.
In addition to easing tax and regulatory burdens within special jurisdictions, politicians have also increasingly seen fit to delegate their development and operation to private parties.5 Again, this likely reflects not simple ideological preferences, but a hard-nosed recognition of what works. The World Bank Group’s review of the data “suggests that private zones are less expensive to develop and operate than their public counterparts (from the perspective of the host country), and yield better economic results.”6
The seeming paradox of political actors choosing to decrease state power dissipates under the unstinting glare of public choice theory. The state can act only through individuals, be they politicians, bureaucrats, or other government officials. Here as in the employer–employee relationship, the interests of principal and agent diverge. The employee shirks to the disadvantage of the employer; the politician steals the spotlight by selling off sovereignty.
It thus arises that, under certain conditions, self-interested individuals serving a nation state can rationally pursue policies that redound to their benefit while ultimately decreasing the size and power of the state itself. Thus, for instance, might a politician launch an SEZ program that gives her good press while ultimately eroding the state’s control over the economy.7 The rest of us should not necessarily condemn that effect. The state itself wins such justification as it can (which on close scrutiny, is not a lot) only by dint of how well it serves those under its sway – its citizens and residents, at the very least, but also, arguably, the world at large. If special jurisdictions can do a better job of promoting economic growth, human welfare, and personal freedom than the nation state does, we should promote and indeed celebrate that effect.




3 Revolution from Bottom Up
Special jurisdictions are very far indeed from the sorts of top-down, theoretically driven, coercively imposed government plans, so rightly excoriated by commentators.8 The sorts of special jurisdictions closest to everyday people – common-interest developments – have become increasingly popular both in the United States and worldwide (Figure 1.2-1).9 In the United States, these take the form of homeowners associations, cooperative residential communities, and condominium associations. Figure 1.2-1 illustrates how residents have flocked to common-interest communities in recent years.
Figure 1.2-1. Percentage of Residents in Common-Interest Communities in the United States10


The popularity of common-interest communities appears not only in the number of people living in them, as graphed in Figure 1.2-1, but also in their growing size and sophistication. Many common interest developments have grown to the size of small cities. Their residents entrust these private communities to provide nearly every service otherwise available from a traditional political municipality. The largest cooperative residential corporation in the United States, Brooklyn’s Co-Op City, houses more than 50,000 shareholder-tenants.11 Their mutually owned private corporation provides them with utilities, roads, stores, offices, schools, parks, security, and more.12 Highland Ranch, Colorado, evidently the largest homeowner association (HOA) in the United States, boasts of almost 100,000 residents and 31,000 households on 22,000 acres.13 Highland Ranch also hosts nearly 1,000 businesses, which employ more than 6,800 people; 19 elementary schools, 4 middle schools, 5 high schools, and numerous daycare facilities; several medical facilities; places of worship serving a variety of faiths; and 70 miles of paved and natural trails, 20 parks, two 18-hole golf courses, and a 8,200-acre backcountry wilderness area. Other contenders for the title of largest HOA in the United States include the Columbia Association, with more than 90,000 residents and 35,000 households14 on less than 20,000 acres,15 and the Association of Poinciana Villages, with more than 80,000 residents and 23,000 households on 47,000 acres.16 In everything but origin and legal status, these resemble conventional mid-sized cities.
The success of private communities shows the popular support enjoyed by a very local kind of special jurisdiction. Further up, so to speak, at the level of SEZs, official support and encouragement becomes more common. Even here, though, the roots of special jurisdictions continue to reach back down to the real world.
Devotion to theory has not characterized the development of special jurisdictions, which governments have instead adopted in a largely ad hoc manner. Extemporizing and learning from experience has driven the largest and arguably most successful field test of special jurisdictions: China, in the last several decades. Learning from the success of the Crown Colony of Hong Kong, itself a historical accident, the Chinese government began in the 1980s to try (or at least allow) a wild profusion of special economic zones.17 Officials did so not pursuant to theory but (silently) in spite of it, and described their policy as “crossing the river by groping for stones.”18 This intensely pragmatic, theory-free approach seems to have worked in China, hundreds of millions of people have escaped poverty in SEZs.19
It also bears noting that, thanks to the spread of privately developed and managed special jurisdictions, SEZs increasingly escape the charge that they can thrive only thanks to top-down subsidies. These days, special jurisdictions happen only if and when private investors fund them. That sort of objective oversight helps ensure that special jurisdictions, far from floating on clouds of theory, have a solid grounding in the real world.




4 Revolution Worldwide
The prior sections of this chapter have established how special jurisdictions arise with government help, from the inside out, and how their success has come from the bottom up. This section highlights another aspect of the great, glacial revolution slowly transforming government: It reaches worldwide. This section demonstrates the point by focusing on the growth and spread of special economic zones (SEZs).
SEZs, usually the creatures of national policy, attract the most attention at the worldwide level. It bears noting, though, that they are not the only species of special jurisdiction to thrive in recent decades. Their somewhat less exalted cousins – homeowners’ associations, cooperative residential communities, and other common interest developments – have also evidently grown and spread in recent years.20 It is difficult to find good worldwide data for that inherently local kind of special jurisdiction, however. For hard numbers, we look to SEZs.
What are SEZs? The World Bank calls them “demarcated geographic areas contained within a country’s national boundaries where the rules of business are different from those that prevail in the national territory.”21 The World Bank’s definition of SEZs continues by clarifying that the different rules of business “principally deal with investment conditions, international trade and customs, taxation, and the regulatory environment; whereby the zone is given a business environment that is intended to be more liberal from a policy perspective and more effective from an administrative perspective than that of the national territory.”22 Through SEZs, in other words, a government creates exceptions to its own rules – select havens from the status quo that prevails elsewhere in the national territory.
SEZs come in many types. Again, the World Bank provides guidance, listing these species of SEZ in rough order of increasing size and scope of operations:
1. Free trade zones, ranging in size from single factories to larger areas;

2. Export processing zones (EPZs), again ranging from single factories to larger areas; and

3. Hybrid EPZ freeports or wide-area SEZs, typically large; sometimes city-sized.23


A free trade zone might offer nothing more than duty-free warehousing of goods in transit, for instance, while a wide-area SEZ might provide an alternative governance regime for an entire metropolitan area. In this taxonomy, the Foreign Trade Zones popular in the United States most resemble something between free trade zones and EPZs.24
Though not SEZs in the modern sense, zones governed by special rules have existed almost as long as government itself. These special jurisdictions have co-evolved with the nation state, usually cooperating but sometimes competing with it. At least in terms of military power, the nation state today has become the dominant form of international institution. Special jurisdictions never died out, though, and in recent decades have enjoyed renewed vigor.
The antecedents of modern SEZs date from 166 BCE, when Roman authorities made Delios a free port, exempting traders from the usual taxes in order to stimulate local commerce.25 The Hanseatic League, a confederation of trading cities chartered and loosely governed by the Holy Roman Empire, effectively ruled northern Europe from around 1200 to 1600 CE, hunting down pirates and defeating kings in battle.26
Early types of special economic zones next appeared among many various and far-flung European colonial outposts, formed as quasi-sovereign sub-governments and typically granted unique trading privileges. Examples include Macau (founded in 1557),27 Hong Kong (1842),28 and more than eighty treaty ports, established throughout China from the mid-1800s, through which it leased territory and granted broad concessions to Britain, France, Germany, Russia, and other countries.29 (Through that era, China provided something like a hothouse environment for SEZs, a role it took up again in the late twentieth century.) As detailed in the next chapter, which focuses on the United States, antecedents of modern SEZs also arose from the charters that royal authorities in Europe granted to entrepreneurial settlements such as Jamestown, New Amsterdam, and the Massachusetts Bay Colony.
After the Enlightenment-era explosion of special jurisdictions, the nation state began its rise. From the Napoleonic Empire, through two world wars, to the collapse of the communist regimes, it ruled the globe. Pushed to the margins, special jurisdictions reached their nadir somewhere around 1900, when the world had only about eleven free ports.30 Functionally, these differed little from the free port of ancient Delios. SEZs seemed headed for extinction.
What brought SEZs back from the brink? The United States should get some of the credit. Its Foreign Trade Zone (FTZ) program, launched in 1934, offered special exemptions from federal excise taxes and duties. This proved convenient for trans-shippers and others who, legally speaking, wanted to be within the jurisdiction of the United States while remaining outside its customs territory.31 As documented later here, FTZs have thrived and spread.32 The United States boosted SEZs again in 1948, when Operation Bootstrap made Puerto Rico a free trade zone for U.S. companies engaged not just in trade – the traditional focus of FTZs – but also production.33
Despite those precedents, most commentators date the modern SEZ movement from the industrial free zone established in Shannon, Ireland, in 1959.34 That early example certainly did seem to set off a wave of similar innovations.35 Since about the mid-1980s, “the number of newly established zones has grown rapidly in almost all regions, with dramatic growth in developing countries.”36 Today’s most populous nation state, China, has proved especially prolific, going from zero special jurisdictions in 1980 to at least 295 today.37 As the following charts attest, about 75 percent of the world’s countries now host SEZs, which easily number more than four thousand and which arguably number nearly ten thousand.
Figure 1.2-2 needs little explaining, though it perhaps bears observing that the curve follows the same sort of S-shape that tracks the population of a new species as it expands into new environments. Here as there, the curve naturally flattens out as it nears 100 percent. Some nation states may never host SEZs; few species can inhabit every possible niche.
Figure 1.2-2. Percentage of Countries Worldwide with SEZs or Similar Zones Since 195840


Figure 1.2-3 shows two curves, one tracking a Raw Count of SEZs and the other an Adjusted Count. The Raw Count covers all the zones enumerated by the International Labour Organization (ILO) in its 2007 census of export processing and similar zones, a standard database in the field.38 Though the ILO census included Bangladeshi single-factory zones, it evidently excluded them from its total count of SEZs.39 The reasons for that special treatment and the exact calculations used remain unclear.41 Perhaps the multitude of Bangladeshi single-factory zones threatened to swamp other observations of more interest to the ILO, or perhaps the zones simply seemed too inconsequential to matter. A biologist taking a census of animals would not want to neglect the smallest and simplest, however; indeed, those often provide the most interesting cases. Or perhaps as mere bonded warehouses, the Bangladeshi single-factory zones did not seem special enough to qualify as SEZs. A bonded warehouse represents a genuine exception to a country’s generally prevailing customs laws, however: a zone (albeit small) where merchandise can be stored, manipulated, or transformed through manufacturing operations without payment of otherwise applicable duties.43 Figure 1.2.3 thus offers both a Raw Count of all zones, from smallest and simplest to largest and most complex, and, out of respect for the ILO’s approach, an Adjusted Count, which represents the Raw Count minus bonded warehouse zones.
Figure 1.2-3. Number of SEZs and Similar Zones Worldwide Since 195842


As such quibbles indicate, academics might and indeed probably should question the exact numbers tracked in these charts. Nonetheless, the general public can confidently regard them as fair summaries of the large-scale and long-term structural changes sweeping through nation states across the globe. Those trends look likely to continue, moreover. The percentage of countries hosting SEZs and number of SEZs worldwide will almost certainly increase in coming years. Afghanistan recently announced plans to convert eight air bases formerly used by the United States’ military forces into SEZs, for example.44 Botswana, too, has taken steps to host its first SEZs.45 Still other countries that may soon have SEZs include Ethiopia,46 Libya,47 and Papua New Guinea.48
A trend toward increasingly larger and more sophisticated SEZs, though less readily quantified, also bears noting. Zones have in recent years begun shifting away from encouraging international trade with relatively simple financial incentives – exemptions from customs obligations, typically – toward “multiuse developments encompassing industrial, commercial, residential, and even tourism activities.”49 Consider King Abdullah Economic City (KAEC), a development being built and operated by private parties under a charter from Saudi Arabia that allows the metropolitan area to operate under a form of government especially designed to encourage growth.50 When finished, KAEC will constitute an entirely new city the size of Washington, DC, with a population of two million.51
Developers plan to build several city-sized special jurisdictions across the world in coming years, including:
	Cyberjaya, Malaysia;

	Iskandar Malaysia, Malaysia;

	Jazan Economic City, Saudi Arabia;

	King Abdullah Economic City, Saudi Arabia;

	Konza Technology City (KTC), Kenya;

	Masdar City, Abu Dhabi;

	Songdo IBD, South Korea; and

	Yachay Knowledge City, Ecuador.52


If all goes to plan, those cities will, by the year 2035, cover more than 2,612 square kilometers, have cost more than $300 billion to build, and have close to 6 million residents.53
At the same time that they have begun to resemble conventional cities in terms of scale, population, and services, SEZs have tended to become privately owned, developed, and operated.54 Marking the farthest limit of that trend, Honduras has set up a legal regime for ZEDEs that delegates many of its functions to qualifying zones, which private parties will develop and manage under government supervision.55 The more that SEZs look like traditional political institutions, in other words, the more they rely on private rights.
Does that pose a paradox? Not at all; the trends work in concert.56 Extant polities, sheltered from competition and saddled with histories of financial mismanagement, evidently lack the incentives and capital required to create large, new, world-class communities entirely from scratch. For that, public institutions have sought help from the private sector, giving birth to an entire industry devoted to making money-making cities.




5 Conclusion: White Water Ahead
Theorists say that biological evolution proceeds not at a steady pace, but instead as a series of punctuated equilibriums, like a mountain stream flowing from pool to pool through a series of cascades.57 Applying the same model to governments, which surely adapt to their environment (or not) no less than species do, suggests that history has entered the historical equivalent of a turbulent stretch of water. To safely navigate these rapids calls for careful study of their currents and hazards.
For the last several centuries, political institutions have dominated the governing services industry. But the environment that led to their rise has changed – it is not as uniform and unchanging as it once was. Private communities increasingly take over functions that traditional municipalities cannot or will not provide. Special economic zones melt more and larger holes in the uniform legal and regulatory power of nation states. Yet these revolutionary changes are not imposed from without. They come from within, sometimes through willing acquiescence but more often through active promotion.
Special jurisdictions, long relegated to the margins of history, have in recent decades grown in number, diversity, and influence. This chapter has revealed their revolutionary – one might say just as well say evolutionary – impact on the governing services industry, a process transforming them from the inside out and the bottom up all across the world. Far from sitting out these trends, the United States exemplifies them. It was born from a cluster of proto-SEZs, has the special jurisdictions of various states and Indian reservations built into its very foundations, and in recent years has created hundreds of flourishing Foreign Trade Zones. The next chapter explains.
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1.3 Special Jurisdictions in the United States*


1 Introduction
The prior chapter offered a worldwide tour of special jurisdictions, revealing a gentle revolution transforming nation states from the inside out and from the bottom up. The United States has not escaped that trend. To the contrary, it arguably set it in motion. At the very least, the United States has a long, complicated, and rich relationship with special jurisdictions. This chapter tells the tale.
The United States has spun off an astonishing number and variety of overlapping and sometimes conflicting jurisdictions. The very name United States reveals a stubborn refusal to vest all power in a single entity, as does the respect for state and tribal sovereignty built into the Constitution.1 The Civil War gave brutal witness to how far the native resistance to monolithic authority can go; the successful founding of West Virginia and the unsuccessful founding of the Free State of Winston, both of which arose out of that conflict, offer less cataclysmic examples of the same fractious tendencies.2 Americans’ enthusiasm for punching holes in political conformity has even driven them abroad; consider Henry Ford’s ill-fated attempt to export a Midwestern city, government and all, to the Brazilian Amazon.3
Even today, the United States includes many areas that, while nominally within its jurisdiction, constitute special zones beyond the full force of its laws. Generally speaking, residents and local corporations in the territories of American Samoa, Guam, the Northern Mariana Islands, Puerto Rico, and the U.S. Virgin Islands have no obligation to pay federal income or excise taxes, for instance.4 Also, Indian reservations operate in theory under their own sovereign powers and, as such, escape the reach of many state and federal laws.5 Nothing could be more American than special zones of relative freedom – places where taxes take less money, regulations waste less time, and locals can live under their own rules rather than those imposed by a distant capital.
The United States owes its very existence to special jurisdictions, such as Jamestown and New Amsterdam, created under charters sold by Old World kings to New World entrepreneurs. Section 2 reviews that colorful era of American history. In more modern times, domestic politicians have proposed various schemes to encourage economic growth in depressed areas by favoring them with tax incentives and grants. As Section 3 relates, these Enterprise Zones and their ilk have not proven great successes. In contrast, the United States’ Foreign-Trade Zone (FTZ) program has a long record of helping local companies manage the impact of customs duties and excise taxes, and wholly escape state and local ad valorem taxes, thereby reducing the costs of doing business and stimulating regional commerce. Section 3 explains how FTZs work and documents their growth. They prove especially apt models to consider in designing the next generation of special zones for the United States: the USSEZs proposed in Chapter 3.7.




2 Precursors to SEZs in the United States
The roots of the United States run back through the centuries to private, for-profit settlements that operated under the authority of European royal charters.6 In this way, through communities such as Jamestown (founded in 1607),7 Plymouth (1619),8 New Amsterdam (1626) (now New York),9 and the Massachusetts Bay Company (1629),10 the Old World seeded the one it had just discovered. We might fairly call these, the few cells from which the United States grew, proto-SEZs.
It bears noting that even the most successful of those early entrepreneurial communities, in terms of present-day wealth and population, was not a success for its investors. The Dutch West Indies Company lost money on its New Amsterdam settlement, and eventually handed it over to the English with something close to relief.11 That rough start hardly prevented New York from eventual glory, though. Its neighbor, the Massachusetts Bay Company, generated similar results in Boston and wider New England.12
The Virginia Company of London, which governed lands that later became the states of Virginia and North Carolina, likewise went bankrupt, the land formerly under its control becoming the first royal colony in the New World.13 The Virginia Company of Plymouth, which held a charter to colonize modern-day New England, went out of business even faster.14 This was not for want of mercenary instincts; both of the Virginia companies, having found that they lacked the resources to settle the New World themselves, sought gain in subdividing their royal patents and reselling them to other parties, such as the Pilgrims.15 The New World was not an easy place to survive, much less make money in. Roanoke failed utterly and mysteriously, all of its settlers either dying or disappearing.16
As Roanoke exemplified, and as all the entrepreneurial settlements demonstrated, trying to launch a New World settlement entailed not just financial risks, but the perils of shipwreck, disease, and war. Yet as with start-up millionaires in contemporary Silicon Valley, some of those who helped build these U.S. proto-SEZs made out very handsomely. Untold thousands of European settlers found freedom and prosperity in the lands opened up by the Dutch West Indies Company, the Virginia Company of London, and the Massachusetts Bay Company. Even today, religious institutions still coast on the revenue generated by properties – now sitting in the thick of New York City – that they hold under titles traceable back to the days of Dutch administration.17
With start-up communities as with start-ups generally, entrepreneurs do us a favor when they throw serious money at hard problems. Call them heroes or gamblers as you see fit; just make sure to give entrepreneurs credit for generating public benefits while bearing private losses. Most such economic risk-takers fail. Their failures help the rest of us, though, because they demonstrate what not to do. And some failed start-ups, such as the Dutch West Indies Company, generate positive externalities the size of New York, Boston, and their environs.18
The manifold failures of the proto-SEZs that grew into the United States – failures financial, material, and moral – reflect an era when forms of government were beginning to mutate rapidly. As in nature, many such innovations died away. A few – the United States, for instance – survived. Like the reptiles that predated the dinosaurs, proto-SEZs ruled their world, in their day. As in the nature of such things, however, it could not last. These proto-SEZs had to pass into history in order to advance a greater good: the evolution of governing institutions generally.




3 Empowerment Zones and Similar Regulatory Zones
Beginning in 1993, the federal government experimented with various programs that targeted select areas of the country for special regulatory treatment. For the most part, these federal programs aimed merely to redouble the efforts of local, tribal, and state governments to assist their most distressed communities – often urban, but sometimes rural – within their jurisdictions.19 In addition to grants, these federal programs relied on tax credits, deductions, and accounting devices to encourage economic development in qualifying areas.20 Called Empowerment Zones, Enterprise Communities, Enterprise Zones, or Renewal Communities, these federal programs differed in detail while sharing general aims and means.21
All such special regulatory zones (as we might call them) terminated on December 31, 2014.22 Their passing was not evidently cause for much grief. Ideally, they would have lifted communities out of bad times, leaving them strong enough to face the same tax code that applies everywhere else. It seems more likely, though, that the press and policy makers noticed that the zones did little more than encourage a few businesses to move, generate a lot of red tape, and provide opportunities for graft.23 A survey of the literature suggests that Empowerment and other special regulatory zones had no noticeable economic impacts or net negative ones.24
Why did these zones fail? Most likely because they offered relatively little relief from federal authority – only some rather convoluted tax breaks, for the most part, and those at the cost of considerable red tape.25 It evidently takes sturdier shelter from the full force of federal power to create the conditions for a special jurisdiction to flourish. FTZs, discussed next, provide more complete protection against federal power, and thus a kind of special jurisdiction better adapted to the environmental conditions that currently prevail in the United States.




4 Foreign Trade Zones
First created in 1934, U.S. Foreign-Trade Zones (FTZs) exempt their occupants from the payment of federal customs duties and excise taxes.26 Practically speaking, FTZs are secure areas under the supervision of U.S. Customs and Border Protection officials.27 Legally speaking, the zones lie outside the customs territory of the United States for many purposes.28 This can make them attractive venues for certain services and industries.29
In addition to offering shelter from federal customs duties and excise taxes, an FTZ affords other benefits. If a zone processor works imported materials into goods destined to enter the rest of the United States, thus triggering an obligation to pay customs, the processor can choose to have the duties assessed on either the value of the imported materials or the value of the finished goods – an option useful for accounting reasons.30 Another device businesses find useful: Merchandise moved into the zone for eventual shipment abroad can for federal excise tax and drawback purposes be counted as exported immediately, before it physically leaves the United States.31 Also, personal property stored in the zone escapes state and local ad valorem taxes.32
The Foreign-Trade Zone Board, the federal body that administers FTZs, has approved zone status for a great many locations scattered all across the country. The location types include zones, which tend to cover large areas of ports or international airports; subzones, a now-disfavored classification for isolated and relatively small extensions of existing zones, like off-site factories; and alternative sites, relatively small and mutable areas created under a new and streamlined regulatory framework that offers the benefits of subzone classification with less paperwork.33 As Figure 1.3-1 illustrates, the Board has approved slightly over a thousand such special jurisdictions over the years.34 In effect, each of these areas lies within the United States but outside of many of its laws.
Figure 1.3-1. U.S. Foreign-Trade Zones, Subzones, or Alternative Sites Approved, Net of Terminations, 1934–201535


Figure 1.3-1 tells a story, but not the whole story. It traces something like mere enthusiasm for FTZs. The Board cannot approve an application on its own, after all. Applications come from applicants – in the case of FTZs, from public or private corporations (typically, tax-exempt ones).36
A corporation granted the privilege of operating a zone must make it available as a public utility.37 Far from free riding on existing government services, a zone’s operator must pay the costs of any customs services required in the zone.38 The zone must also provide quarters and facilities for any federal, state, or municipal officers or employees whose duties require their presence in the zone.39 The federal government does not build or manage FTZs, nor provide their utilities; in these matters as more generally, zone operators must take care of themselves.
It is thus perhaps not surprising that approved FTZs outnumber active ones. Some zones never get started. Others launch, falter, and fail. That shows a culling effect at work, helping ensure that only strong FTZs survive. It also indicates that the FTZ Board has not made applying for an FTZ so costly as to scare away all applicants except those absolutely certain of success. It makes for a relatively fluid and adaptable system. Perhaps that explains the overall spread and growth of the FTZ system.
What percentage of approved FTZs become and remain active? Figure 1.3-2 charts the relative numbers of approved and active zones from 1990, the earliest year in which the Board began reporting the number of active zones. It shows a persistent and wide margin between approved FTZs and active ones. About a third fail.
Figure 1.3-2. U.S. Foreign-Trade Zones, Approved and Active, Net of Terminations, 1990–201541


Notwithstanding the gap between approved and active zones, and as Figure 1.3-2 also illustrates, the United States has come to host a surprisingly large population of FTZs, as well as very many subzones or alternative sites. In the aggregate, these have significant economic effects. In 2015, the approximately 2,900 firms using FTZs employed more than 420,000 people.40 Those firms shipped $84.6 billion in goods abroad – nearly 6 percent of all goods exported from the United States that year.42 Shipments into zones, from both domestic and foreign sources, totaled $659.4 billion.43
Every state, as well as Puerto Rico, has at least one FTZ.44 They appear not only at traditional ports of entry, such as Los Angeles or New York City, but also at locations far from the coast and connected to international trade only by river or air.45 Examples include: FTZ number 161 in Sedgwick County, Kansas; FTZ No. 240 in Martinsburg, West Virginia; and FTZ No. 280 in Ada and Canyon Counties, Idaho.46
FTZs need only be sited at a U.S. Customs and Border Protection (CBP) port of entry – locations of which there were, at last count, 328, scattered far across the United States.47 Actually, a site can qualify for zone status if it is within sixty miles or a ninety-minute drive of a CBP port of entry.48 Actually, a zone’s influence can reach even farther away, if the applicant can “ensure that proper oversight measures are in place” to the satisfaction of the local CBP Port Director.49 FTZs could in theory lie sprinkled across vast swaths of the United States.
Constitutional scholars might wonder how the exemption from federal customs duties and excise taxes afforded by FTZs could possibly satisfy the plain language of the Uniformity Clause: “The Congress shall have Power To lay and collect Taxes, Duties, Imposts and Excises … but all Duties, Imposts and Excises shall be uniform throughout the United States.”50 On the face of it, after all, and by deliberate design, each FTZ represents a special jurisdiction wherein federal duties and excise taxes differ from those elsewhere applicable, making them not uniform throughout the United States.
The long and apparently unchallenged existence of FTZs offers something like an existence proof of their constitutionality. Theorists of a certain stripe might excuse that as consistent with the alleged aim of the Uniformity Clause: to “cut off all undue preferences of one State over another.”51 Because FTZs exist in every state, they hardly show that sort of geographical bias. Pragmatic lawyers can simply rest their defense of FTZs on United States v. Ptasynski, wherein the Supreme Court effectively gave lawmakers free rein to allocate duties, imposts, and excise taxes as they see fit – so long as the laws speak in functional rather than geographic terms (and often even when they speak in geographic terms).52 FTZ laws and regulations, because they define the areas exempt from customs duties or excise taxes in terms of who applies for and receives permission from the FTZ Board, and not in geographic terms, therefore do not violate the Uniformity Clause under the interpretation now fashionable before the Supreme Court.
* * *
Before taking leave of this topic, a terminological note: Their common acronym, “FTZ,” risks causing confusion between the Foreign-Trade Zones peculiar to the United States and the more general class of free trade zones found worldwide. The Foreign-Trade Board describes FTZs as “the U.S. variation on the general ‘free trade zone’ concept,” suggesting that the native version makes only modest changes to the world standard.53 In fact, however, foreign and domestic FTZs differ in important ways. Because “little consistency exists in the denomination and classification of zones,” taking note of these terminological issues might improve the study of special jurisdictions.54
In most formulations, a free trade zone does little more than ease cross-border transactions at a port of entry.55 In contrast, U.S. Foreign-Trade Zones support not just commerce but manufacture, and not just at ports of entry but miles away from such ports and in isolated factories. Elsewhere, special jurisdictions with those features would more likely sport the names “Export Processing Zones” (EPZs) and “Single Unit EPZs,” respectively.56 In the law of the United States, in contrast, those would respectively constitute “Foreign-Trade Zones” and “Subzones” (formerly) or “Alternative Sites” (currently).
* * *
By whatever name, FTZs have spread far and wide across the United States, sheltering services and manufacture from the full brunt of federal, state, and municipal laws. FTZs are approved by a federal board but run by public or private corporations. About a third of all approved FTZs fail – an indication that, far from enjoying subsidies at taxpayer expense, FTZs have had to earn such success as they have enjoyed. FTZ operators must even pay for the customs services that they use. In all these ways, FTZs provide an apt model – followed in some areas, diverged from in others – for the United States Special Economic Zones (USSEZs) proposed in Chapter 3.7.




5 Conclusion
Since its birth from a cluster of primitive proto-SEZs, and as evidenced by the plurality in its very name, the United States has enjoyed a long and rich history with special jurisdictions. In recent decades, U.S. Foreign Trade Zones (FTZs) have proven especially popular, spreading across the country and handling vast amounts of commerce. FTZs exempt select companies from federal customs duties and excise taxes, as well as state and local ad valorem (i.e., assessed on the value of property) taxes. That may make FTZs notable in the United States, but it marks routine practice abroad, where manifold SEZs offer exemptions from local customs and taxes as a matter of course. FTZs come nowhere near the sophistication and size of the most advanced special jurisdictions abroad, described in the prior chapter, where imported law encourages local economic growth and whole new cities arise.
Could the United States again take the lead in tapping the power of special jurisdictions? Having been born from special jurisdictions and made them a central part of its trade policy, it certainly has the credentials for the job. Abroad, the next generation of special jurisdictions, which offer bespoke legal systems and host residents, have arisen in largely undeveloped regions, such as Dubai and Honduras. Hard situations occasion bold action. But the United States has underdeveloped areas sorely in need of development, too: vast stretches of largely unused federal lands. Chapter 3.7 proposes a new kind of zone – the USSEZ – for those areas so that the United States might begin the next and best stage of its special relationship with special jurisdictions.
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1.4 Case Study 1: Fordlandia*

We will get our men in Brazil. We are not going to South America to make money but to help develop that wonderful and fertile land…. We’ll train the Brazilians and they’ll work as well as any others.
Henry Ford, describing plans for Fordlandia, 19281

Brazil for Brazilians! Kill all the Americans!
Fordlandia workers, drunk and rioting, 1930.2




1 Introduction: Heroic Failure
People frustrated with the foibles of statism have often advocated proprietary forms of government. Ayn Rand imagined Galt’s Gulch,3 Robert Nozick called for a “utopia of utopias,”4 and Randy E. Barnett described how competing companies could create a polycentric legal order.5 It’s not just all talk, either. As discussed below, reformers in Honduras and French Polynesia have made great progress toward creating the next, and potentially best, generation of special jurisdictions.
It turns out that government is not all that easy, though. Special jurisdictions have often failed.6 As documented in Chapter 1.2, they have made great strides forward – but only at the cost of many steps backward. The weakness shown by many individual special jurisdictions shows, in a seeming paradox, the strength of the species as a whole. Just as selection pressures have shaped corporations into efficient institutions for aggregating ownership and control, as discussed in Chapter 3.4, large economic and political forces have forced special jurisdictions to adapt or die.
This chapter tells about an especially heroic flop: Fordlandia. It offers a valuable case study in how not to develop or manage a special jurisdiction. Far from a model of the next, best kind of government, Fordlandia represented an evolutionary dead end.




2 Model Workers for Model T
In 1927, the American industrialist Henry Ford began building a private city in the depths of the Brazilian Amazon forest.7 His company had gotten rights to nearly 2.5 million acres of land – more than 3,800 square miles, an area larger than the state of Delaware and well over half the size of Connecticut – for a planned rubber plantation and company town. The Ford Motor Company spent more than $20 million (worth more than $275 million today) putting in roads, water lines, electric power, rail lines, factories, offices, medical facilities, homes, schools, and stores.8 Drawn by the prospect of good jobs and modern living, thousands of workers and their families flocked to Fordlandia. The population boomed.
But like many booms, Fordlandia went up in smoke.
Vermin and disease killed trees and humans alike. Waves of rioting, looting, and burning roiled the community. Ford abandoned his namesake settlement in 1945, leaving it to rot in the jungle.
Why did Fordlandia end in failure? Perhaps because it sprung from an unwholesome urge to run others’ lives. Nobody could doubt that Ford knew a thing or two about living. He became the richest man in 1920s America by founding and running one of the world’s largest and most profitable firms, the Ford Motor Company. But Henry Ford wanted to make more than just cars and money. He wanted to make a new kind of worker.
Ford’s mass production assembly lines needed regimented, reliable employees. Ford drew them in by paying nearly double the prevailing wage. He then set to work mass producing the workers themselves by running them through the Ford Motor Company’s own Sociology Department. Deploying these and other industrial processes, Ford directed workers’ personal hygiene, household management, and off-hours recreation.
Ford exercised still more control over the workers who lived in Ford Motor Company towns scattered across the upper Midwest, stationed there to harvest timber from the company’s vast and remote forests. Henry Ford took a detailed interest in these company towns, dictating what workers should plant in their front yards and what dance steps their children should learn at the company school.
Ford longed for a larger canvas, however. He worked up plans to develop a 75-mile-long stretch of land along the Tennessee River – an entirely new kind of city, built around highways and dedicated to industrial production. Perhaps Ford would have fared better if he had not announced his intention to create a regional “energy dollar” backed by the power of his dams. Instead of Ford, the federal Tennessee Valley Authority took charge of the region’s waterways.
Frustrated at home, Ford looked abroad. In Brazil, a country that specializes in such things, he saw a future of both wealth and power. The wealth would come from rubber; the power … from Fordlandia.




3 Fordlandia Flops
The Ford Motor Company needed vast amounts of rubber – not just for the Model T’s tires but also for gaskets, hoses, wires, and other parts. Because commercially viable alternatives to natural rubber had not yet been invented, natural rubber provided a basic and irreplaceable feedstock for auto production. Ford Motor Company began worrying about supplies during the 1920s, when it found itself relying on plantations located in Europe’s Southeast Asian colonies. Rising prices and political uncertainty convinced Ford to find – or rather, to create – another source of rubber.
The solution seemed obvious. Just as the Ford Motor Company got wood from its own forests, it would get rubber from its own plantation. And just as it built towns for timber workers and their families, Ford would build an entire city to support its rubber plantation – Fordlandia.
Fordlandia failed for many reasons. Ecological pressures doomed the project from the start. It was not well planned, placed, or supported. It did not take local cultural norms into account. It never won a solid legal footing.
Most fundamentally, Fordlandia failed as a business venture because its rubber trees failed. Though native to the region, Hevea Brasiliensis (rubber trees) do not grow together in the wild. Packing them into a plantation made them easy prey for local diseases and pests. Plantations might work in Southeast Asia, where rubber trees had no natural enemies, but they seemed doomed to fail in Fordlandia.
This reveals a larger cause of Fordlandia’s failure: poor planning. Remarkably for so large and successful a company, the Ford Motor Company did not excel in working things out beforehand. As the famous aviator Charles Lindberg, who worked with the company’s aviation division, observed with chagrin, “Their policy is to act first and plan afterward, usually overlooking completely essential details.”9
Ford distrusted experts. He staffed the Fordlandia project with capable men and expected them to work out the details by simple common sense and elbow grease. Ford embraced “learning by doing” as both management philosophy and a core principal of the pedagogy employed at the many schools he ran.
Fordlandia thus launched without anyone bothering to figure out what made Southeast Asian rubber plantations work – or what might make a Brazilian rubber plantation fail. And while the Ford Motor Company knew something about building and running company towns, it evidently never thought to consult with the United Fruit Company, which ran thriving company towns in neighboring regions. Ford would have to learn for itself how to deal with the alien culture and foreign government.
Consistent with his disdain for experts, Ford did not ask qualified attorneys to iron out the details of his agreement with Brazilian officials. On paper, Ford’s negotiators won wide-ranging concessions: millions of acres of public lands; the right to exploit natural resources, construct buildings, railroads, and airfields, organize a private police force, and run schools; and exemptions from export taxes and import duties. Ford had no effective way to enforce those promises, however, when later political administrations found them inconvenient.
Logistical difficulties hobbled Fordlandia ever and again. It was not simply a problem of remoteness – though the Amazon jungle proved remote indeed from Detroit. Nobody noticed until it was too late that the only effective way to reach Fordlandia – the Tapajos river than ran through the property – ran too shallow during the dry season to allow passage of any but the smallest ships. The freighter sent from Detroit, full of supplies necessary to get Fordlandia going, had to wait four months after it reached Brazil for the wet season to arrive and the Tapajos river to rise. When the freighter finally reached the work site, Ford workers discovered that the cranes needed to unload heavy cargo had been packed first, putting them at the bottom of the ship’s hold.
Those and other logistical mistakes left Ford officials unable to provide workers with adequate food, decent housing, and gasoline for power tools. Clearing the jungle by hand proved grueling and often deadly work. Workers fell prey to biting insects, poisonous snakes, scorpions, exhaustion, and illness.
After one too many meals of rotten meat, they rioted, arming themselves with machetes and putting the Americans to flight. Although Ford officials restored calm in that instance, later maltreatment of workers – including strident programs to clean up residential areas and futile attempts to impose prohibition – triggered worse outbreaks of violence. In the last of them, rampaging workers set fire to Fordlandia as they chanted, “Brazil for Brazilians! Kill all the Americans!”10
The rioters searched Fordlandia for victims on whom to vent their ire. Finding none, the men smashed the hated work clock and set fire to buildings. The placid Brazilian jungle absorbed their fury, just as it eventually absorbed the ashes of Henry Ford’s dream.
Fordlandia’s officials-in-exile finally had to call in the Brazilian army to restore order. The deeply wounded company town struggled on for some years but never came close to turning a profit. The Great Depression made business of any sort difficult, much less a business plagued with dying trees and unruly workers. Ford finally called the experiment off in 1945, surrendering Fordlandia to the Brazilian government for merely $244,200 – the amount Ford owed to laid-off workers under Brazilian law.




4 Conclusion: Lessons from an Edsel Government
Little good will come from dreaming about new forms of government unless we face up to the possible nightmares. Fordlandia offers valuable lessons in what not to do. Born in hope, it ended in tragedy, but it need not have ended in vain.
Why did Fordlandia fail? Blame poor planning, impossible logistics, ecological and cultural ignorance, and weak legal foundations. More generally, though, it failed so that the next government, or the next, or the next, might succeed.
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1.5 Case Study 2: Honduran REDs and ZEDEs*


1 Introduction: Ups and Downs and Ups
Honduras has its ups and downs, literally and figuratively. Literally because its land contains great heights and its waters contain great depths (Honduras means The Depths). Figuratively because Honduras has swung from empire to jungle to colony to a founding member of the Central American Republic to what it has become today: the smartest nation state in the world when it comes to special jurisdictions. This chapter explains.
Special jurisdictions, mostly in the form of export-processing zones, have already provided Honduras with a rare bright spot in its otherwise too-often troubled fortunes. Its leaders have evidently decided to double down on what works. With the express aim of bringing Hong Kong–style growth to Central America, Honduras amended its constitution in 2011 to allow the creation of quasi-sovereign special development regions. Called REDs after the acronym for their Spanish name, Regiones Especiales de Desarrollo (Special Development Regions), these zones were supposed to attract foreign investors with low taxes, free trade, and transparent government. The plan instead attracted confused grandstanding, critical press, and crippling litigation.
For a country that might not come first to mind under the heading of “Rule of Law,” however, Honduras handled that conflict with comparative grace. The Honduran Supreme Court declared the RED plan illegal, and it died without a fight. The larger campaign continued, pressed by a broad coalition of Honduran reformers in and out of government. They regrouped, amended the Constitution, passed a new statute, and won judicial approval of the whole.
As described in the following sections, the resulting ZEDE program (from Zonas de Empleo y Desarrollo Económico or Zones of Employment and Economic Development) represents the most innovative and comprehensive special jurisdiction framework in the world today. Section 4 explains why. To fully understand the ZEDEs requires studying their ancestor, the REDs. Section 3 covers that topic. And to understand the REDs requires studying their environment, Honduras. To that the next section turns.




2 Honduras, from Afar
You probably do not know a lot about Honduras. Why would you? Most people would be lucky to place it in Central America. For reasons described below, however, Honduras just might represent the birthplace of the next, new kind of government. Maybe you should get to know Honduras a little better. This section offers an introduction.
You already know to look for Honduras in Central America, the winding, lumpy isthmus that connects Mexico to South America. Given its charms, you might picture Central America like a glittering necklace. Its jeweled links – emerald with forests, ruby with passion, gold with, well … gold – wind between tropical oceans, framing the flowered land with every kind of blue. It makes for a lovely picture, even if this necklace has a few sharp edges.
And if Central America recalls a bejeweled necklace, Honduras resembles a giant cut diamond, seen from the side. It sits between about a third of the way southward down Central America’s spine, with Guatemala and El Salvador to the northwest and Nicaragua to the southeast.
Honduras spans the isthmus. The pointed bottom of its diamond outline juts into the Gulf of Fonseca, on the Pacific Ocean. Its broad, flat top faces northward, looking across the Caribbean, with a view encompassing the Yucatan Peninsula on the west and Cuba on the east. In between those nearer landfalls, a little less than a thousand miles (around 1,500 kilometers) across the Gulf of Mexico, lies the United States.
Mountains cover more than three-fourths of Honduras.1 These cannot pretend to rival the heights of the Andes in South America, or even of the Sierra Nevadas in California. The highest Honduran peak, Cerro Las Minas, reaches only 9,420 feet (2,870 meters),2 whereas the Andes reach 22,831 feet (6,959 meters)3 and Sierra Nevadas 14,494 feet (4,418 meters).4 What Honduran mountains lack in height, however, they make up for in persistence.
Far from giving out after a mere ridge or two, the mountains of Honduras fill vast stretches of the country, much of it forested, some of it deforested, and the rest covered in brush, grass, and rocky slopes. It is not a land that invites farming, habitation, or even simply getting around. Hondurans cluster in the rare smooth spots, such as the floors of mountain valleys and the comparatively small coastal plains that rise above vast mangrove swamps.5 Alas for local agriculture, the land has little of the rich volcanic soil that blankets neighboring countries like Guatemala and Nicaragua.6 Honduras is no place for foolishness; it takes a special kind of smarts to carve out a living there. Perhaps that explains why Honduras has one of the lowest population densities of any Central American country.7
Honduras has not sauntered through history on a smooth, flat road. Its jungles had already swallowed whole cultures before first the Spaniards and then the Americans tried to impose their own versions of civilization on the rugged land.8 Born from the shards of a failed Central American Republic, Honduras won its independence in 1821. In the nearly 200 years that have passed since its founding, the Republic of Honduras has enjoyed economic growth, political reform, and social progress. It has also suffered dismaying amounts of war, revolution, and disaster.9 Up and down, literally and figuratively, Honduras has crossed mountains to get to where it is today.
The journey has taken its toll.
Honduras as a whole is not very safe; it ranks in the bottom third of all countries ranked in the World Peace Index.10 The Index also reports that the costs of containing violence in Honduras – 34 percent of its GDP – put it at the sixth worst in the world.11 Honduras makes an especially poor showing in the Index’s measure of personal safety, where it ranks very close to the worst: 191st out of 193 countries.12
Honduras recently held the dubious honor of the murder capital of the world. From 2010 through 2014, with rates of between 75 and 93 homicides per 100,000 people per year, Honduras topped the charts.13 By way of perspective, when Washington, DC earned the title “Murder Capital of America” in the late 1980s and early 1990s, it had a homicide rate of around 80 per 100,000 population.14 In more recent years, the Honduran rate has fallen to around 60, and it has ceded its thorny crown to El Salvador, the latest murder capital of the world.15
The impact of the violence suffered by the Honduran people goes beyond the immediate blast zone to have broader effects. Honduras ranks in the bottom third of all countries ranked in the Human Development Index.16 Those numbers reflect grim a desperate reality. Expressing the ultimate veto power, many Hondurans have tried to flee the country. Of all people born in Honduras, more than 10 percent now live in the United States (an estimated 60 percent of them as undocumented resident aliens).17 Many of those US-based Hondurans made the move at considerable cost and peril. Some – including children set adrift by parents unable to offer anything better at home – tried to make the trip and failed, died, or simply disappeared.18 More than 18,000 unaccompanied Honduran children and adolescents were detained attempting to enter the United States in 2014.19 They often flee north on the cheap by hitching rides on “The Beast” – a freight train that has sent more than 700 Hondurans home as amputees.20
Whether a cause, effect, or simply another example of the woes of Honduras, neither its government nor the economy in its charge have done very well in international rankings. People evidently do not trust the Honduran government very much; it ranks in the bottom third of Transparency International’s Corruption Perceptions Index.21 Honduras has done comparatively better in the economic sphere, where the Global Competitiveness Report, a yearly report published by the World Economic Forum, ranks Honduras at 88 out of 140 – below average by a worrisome amount, but not quite a failing grade.22
The World Bank finds more than 62.8 percent of Hondurans subsist at the national poverty line; 16 percent live, if you can call it that, on less than $1.90 a day.23 Politicians in other countries hand out t-shirts or government jobs to woo voters; Honduran politicians hand out coffins.24 Hondurans deserve better than that, certainly. Everybody deserves better than poverty, corruption, and death.
One bright spot in the litany of woes: Honduran free trade zones, created in the mid-1980s, generated around 140,000 jobs on-site and another 400,000 jobs in the rest of the country.25 To build on that success, Octavio Rubén Sánchez Barrientos and other Honduran reformers came up with REDs special development regions offering low taxes, streamlined regulations, and institutional safeguards against political interference.26 The plan gained momentum when President Porfiro Lobo appointed Sánchez as his Chief of Staff, and in January 2011 the Honduran Congress voted 124-1 in favor of a constitutional amendment authorizing the creation of REDs.27




3 Honduran REDs
The REDs were designed by statute to implement decentralization from above, bringing something like federalism to what was otherwise a system of government run largely out of Tegucigalpa, the capital of Honduras.28 They were afforded a great deal more independence than U.S. states enjoy, however. Once up and running, the REDs were to have far-reaching authority to set up their own public administration, commercial and civil laws, police forces, and courts. REDs would have been able to establish and spend taxes (subject to a mandatory caps), enter into international agreements (with congressional approval), and set immigration policies (so long as Hondurans were not barred entry). An independent Transparency Commission and Normative Councils elected by each RED’s permanent residents were to oversee the new cities, ensuring respect certain fundamental rights. Despite those limits, the RED heralded a new generation of special jurisdiction – one congenial not just to trade but to people.
Around the same time that Sánchez and his fellow reformers were developing REDs, economist Paul Romer began promoting a facially similar idea: charter cities. Under Romer’s plan, a host country would invite a trusted first-world counterpart – he often cited Canada as an example – to help govern a portion of its territory.29 In this way, Romer argued, people languishing under poor governments would not need to immigrate to better ones. Instead, charter cities would bring good government to the developing world.
Thanks to his fame as a respected academic and successful entrepreneur, some came to see Romer as the genius behind the Honduran RED project.30 That characterization sells Hondurans short, but citing Romer’s work – including a very convincing TED talk31– did help the Lobo administration explain REDs to the National Congress.32 Romer visited Honduras, advised the government, and evidently viewed the REDs as an opportunity to implement charter cities. It was not to be, however.
The Hondurans balked at Romer’s proposal to have foreigners – even ones as friendly and competent as Canadians – govern their territory. No patriot would welcome seeing another nation’s flag over native soil, after all. Imagine how it would rankle Hondurans, who love their country despite its faults, and who have suffered the sharp end of colonialism’s stick. Romer and the Hondurans had a falling-out.33
Not that it mattered very much. On October 18, 2012, the Honduran Supreme Court ruled the REDs unconstitutional on grounds that they violated the country’s sovereignty and alienated its territory.34 The failure of the RED program disappointed many, but it did not stop those eager to reform Honduran government from the inside out. They regrouped and returned with version 2: ZEDEs.




4 Honduran ZEDEs
Honduras passed legislation authorizing the creation of ZEDEs in June 2013, designing them to have wide-ranging autonomy to pass and administer their own laws, regulations, and taxes.35 As such, ZEDE represent the most advanced form of special jurisdiction the world has seen – one that offers not just special economic rules but administrative and legal ones, too. Rightly crediting a great deal of Hong Kong’s success to its effective importation of the common law to an island in the Pearl River delta, and aiming to create something similar in Central America, the Hondurans designed ZEDEs to import governing principles different from those that apply in the rest of the country.36 The enabling legislation explicitly allows ZEDE courts to follow the common law, for instance – a striking innovation in a country that has historically followed the civil law.37 The ZEDE statute also includes a number of provisions designed to ensure that zones respect their residents’ constitutional and human rights.38
A Committee for the Adoption of Best Practices (CAMP from its Spanish name, Comité para la Adopción de Mejores Prácticas), made up of notable public and private figures from Honduras and the world, oversees the ZEDEs in much the way that a board of trustees oversees a college or charity.39 The CAMP receives applications, supervises ZEDE operations, and wields the power to deny the appointment of or remove each zone’s head administrative official, its Technical Secretary.40
On a day-to-day basis, each ZEDE’s Technical Secretary administers its operations.41 The authority delegated to the zone, and exercised through its Technical Secretary, includes passing and enforcing internal legislation, police powers, and other governing services. As the ZEDE Act makes clear, however, the zones remain an inalienable part of Honduras, subject to its constitution and the national government on core issues of sovereignty such as territory, national defense, foreign affairs, and passports.42
Thanks to those and other fixes, the ZEDE program has fared better, legally, than the RED program that preceded it. A group of more than fifty NGOs challenged the ZEDE law and ZEDE-related constitutional amendments in the Constitutional Chamber of the Honduran Supreme Court, which unanimously rejected their arguments.43 The ZEDE program’s supporters worry less about legal challenges than they do political ones, however; some observers say that if a zone is not up and running before the next election, slated for the fall of 2017, the whole program might be in peril.




5 Conclusion: Progress … for Whom?
The ZEDE, a bold Honduran approach to special jurisdictions, remains for the moment untested; the CAMP has published the requirements for an application to create a ZEDE began processing submissions.44 Several groups have begun pursuing plans to launch ZEDEs but will publicly disclose nothing more than claims of “progress.” Friends of humanity should wish them luck. If you do not care about the fate of their attempt to build the next generation of special jurisdiction, consider what it might mean for the Honduran people.
Unlike government programs in so many parts of the world, even those where governments can ill afford to throw away scarce public resources, the ZEDE program offers nothing to foreign investors but some broad guidelines, the freedom to create wealth, and … a bill for the privilege. Each zone in the ZEDE system has to contribute to the public 12 percent of all tax revenues it collects.45 These special jurisdictions will have to pay their way.
That clever bit of lawmaking by no means guarantees success, of course. A hundred things or more might go wrong between the good intentions inspiring the ZEDE program and real improvements in the lives of average Hondurans. But better government cannot happen without good intentions, and the very bones of these, the world’s most advanced special jurisdictions, show a good-faith attempt to safeguard against the waste of public funds. For that example alone we can thank the Hondurans.


* Portions of this chapter derive from Tom W. Bell, Startup City Redux, Freeman (June 27, 2013), http://fee.org/articles/startup-city-redux/; Tom W. Bell, No Exit: Are Honduran Free Cities DOA?, Freeman (Nov. 26, 2012), https://fee.org/articles/no-exit-are-honduran-free-cities-doa/; Tom W. Bell, Special Economic Zones in the United States: From Colonial Charters, to Foreign-Trade Zones, toward USSEZs, 64 Buff. L. Rev. 959 (2016).
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1.6 Case Study 3: Seasteads*


1 Introduction: Seasteads and Unicorns
Seasteads, like unicorns, forever flicker at the edge of the possible, in a dreamy rainbow haze of sweet perfection. Imagine living under your own rules, in your own kingdom, far from earth-bound laws. It sounds at least as good as a horse with a horn in the middle of its face.
Seasteads seem more near at hand than unicorns, too.1 You or anybody can sail a vessel into international waters, run up a homemade flag, and play sovereign to your heart’s content. But that makes a vessel into a seastead in the same way that taping a paper tube to a horse’s head makes it into a unicorn: not by much.
Animals very much like unicorns exist in nature – rhinos and narwhals, for instance. And institutions very much like seasteads exist, too: proto-seasteads, in the form of floating residential communities. Section 2 discusses those, and how they differ from seasteads proper.
Section 3 discusses how seasteads could govern themselves, both today and in an environment friendlier to self-flagged vessels. Section 4 details the precarious status of seasteads in international law. Section 5 outlines a two-part special jurisdiction adapted for seasteading – a design well fitted for French Polynesia and that country’s Memorandum of Understanding with The Seasteading Institute.
In sum: Though seasteads already enjoy a fair amount of self-determination in questions of law and governance, the advent of special jurisdictions and special flag registries may soon give seasteaders even greater independence from terrestrial sovereigns. Carried to their logical conclusion, these trends might eventually result in associations of seasteads that can stand as equals with nation states in international relations. Seasteading communities would then enjoy full sovereignty in choosing their own laws and forms of government.




2 Proto-Seasteads
Maybe seasteads, like unicorns, do not exist. But what about the near-misses? If a narwhal comes close to a natural unicorn, what is the closest thing to a seastead in the real world? Proto-seasteads: sailing vessels owned and managed by their resident passengers.
These floating condominiums are not fully sovereign; they fly the flags of terrestrial sovereigns and thus cannot self-govern in all matters. But they still operate in large part under laws of their own choosing. Contract and shipboard rules regulate shipboard life on a day-to-day basis, with the laws of the flagging terrestrial sovereign taking precedence only with regard to some matters, at some times.
Consider The World, a residential cruise liner.2 Physically, it resembles a high-end luxury passenger vessel with 165 apartment-like cabins. Legally, The World resembles a floating condominium. “Every home is fully owned by a Resident(s). Together, the Residents own the Ship.”3
With ownership comes privileges; through a representational voting process, the ship’s owner-residents determine their own course.4 And what law applies to life on The World? The vessel’s Terms of Carriage specify that either Bahamian courts and laws or U.S. law, depending on the type of voyage at issue, will govern disputes arising out of its services.5 It empowers the ship’s owners, manager, and captain to regulate shipboard life in considerable detail and, in accord with maritime custom, grants the captain extraordinary powers in emergency circumstances.6
Add it all up, and The World represents a self-owned and largely self-directed community that chooses among many terrestrial sovereigns for a flag of convenience. Other such floating condominiums have entered planning.7 All will likely follow the same proto-seastead model exemplified by The World: invoke the laws of terrestrial sovereigns to regulate some aspects of shipboard life while relying on ship-specific rules to manage day-to-day life.
Why do proto-seasteads seek terrestrial flags? Under international law and custom, every seafaring vessel must fly the flag of some terrestrial nation.8 Among its other responsibilities, the flagging nation serves as the ultimate authority in matters of shipboard law and governance.9 In theory, a nation could dictate every detail of life on board the ships that fly its flag, such as forbidding alcohol and mandating prayer. Matters do not typically go that far. Traditional registries often impose union-friendly rules on the vessels they flag, though, occasioning complaints from owners who would rather run things their own way. Other nations have responded to those complaints by offering so-called “flags of convenience” that impose very little by way of controlling the way ships are run – too little, critics say.10
How would seasteads proper resemble The World and other proto-seasteads? Like extant residential vessels, seasteads will probably not generate all their law from within. Instead, seasteaders will likely include clauses in their carriage, residency, and ownership agreements that invoke the laws of some larger legal system. And of course, like traditional vessels, seasteads will regulate day-to-day matters with shipboard rules and the captain’s commands, according to agreement and maritime custom. Legally speaking, it will not matter if seasteads look more like floating platforms than ships. Though as always the definition gets fuzzy at its edges, international law classifies as a “vessel” any floating structures capable of being navigated from place to place – a class that includes oil platforms, unpowered barges, and presumably seasteads.
Unlike mere proto-seasteads, seasteads in their fullest flourish will fly self-generated, seasteading flags. That is not a possibility as of yet; seasteads would likely need substantial populations before they could begin to take on the attributes of sovereignty. But if events transpire as projected later in this chapter, seasteads will at least win greater freedom to choose their own laws than mere proto-seasteads, bound as they are to terrestrial sovereigns, can enjoy. Ideally, that would include a flagging power borrowed, under supervision and for a fee, from the host country, administered by and for seasteading communities. Details about that scenario follow in the following sections. First, consider some options for seastead self-governance.




3 Governance on Seasteads
How will seasteaders govern themselves? Perhaps they will follow The World and structure themselves as floating condominiums, wherein residents own their cabins, pay fees in support of common areas and services, and exercise democratic control of the ship’s itinerary and general policies (vesting immediate control of the ship in the captain’s hands). Or seasteaders might find that, as in marinas, their waterborne communities work best when a single owner oversees many tenants, both long and short term.11 Combining those approaches might put seasteaders in floating residential cooperative corporations, owned and managed by their tenant-passengers. That model has already found success in projects like Co-Op City, a residential community in the Bronx of New York City with more than fifty thousand owner-leaseholders and its own schools, shops, offices, streets, parks, and houses of worship.12
Suffice it to say that when it comes to the governance of their vessels, seasteaders will enjoy many promising though still not fully tested options.13 Nobody can or should decide for all seasteaders what model of governance will work best. Each seastead will get to choose for itself. Some will fail. Some, maybe, will thrive. And as they thrive, they will change, colonizing the environment newly opened to seasteaders while growing in size, complexity, and self-sufficiency.




4 Seasteads’ Standing in International Relations
Suppose, like a unicorn stepped from the pages of a fairy tale, a seastead suddenly popped up in the middle of the ocean, bobbing around free from legal bonds to any nation state. What kind of status would the sparkly new seastead have in its relations with terrestrial sovereigns? One could fairly peg the status of the baby community as … low. Very low. The below zero kind of low.
Right now, a so-called self-flagged seastead would have effectively no status at all in international law – or, more precisely, no status different from what terrestrial sovereigns afford to any unflagged oceangoing vessel. They regard such vessels as inherently suspect as presumptive pirate, smuggler, illegal fisher, or other enemy of civilization. International law requires all oceangoing vessels to fly the flag of a supervising national state. Where would that put a seastead trying to run solo in its relations with terrestrial sovereigns? With sunken prospects, one might say.
Perhaps the world is no more ready for a seastead than it is for a magical horned horse. Suppose, though, that seasteaders worked their way up to self-flagging or that, as a preliminary to that ultimate goal, they administered flagging powers on behalf of a friendly terrestrial sovereign, subject to its oversight, and on sufferance of continuing licensing fees, thereby creating a flag by and for seasteaders. Even then, seasteaders would not get to rule themselves as they alone see fit except on the open ocean (and perhaps in the Deep Blue zones described later in the chapter). Large and very interesting parts of the globe – parts both close to shore and parts far from sight of it – fall under the full or partial control of terrestrial nation states.
For seasteads as for all oceangoing vessels, therefore, self-governance varies from place to place. Generally speaking, under international law, navigable waters fall into one of three types: inland waters, territorial waters, or the high seas. Terrestrial sovereigns exercise different amounts and kinds of control over each type. The high seas themselves include areas subject to varying levels of sovereign control. These run, in order of declining influence: contiguous zones, exclusive economic zones, and the seabeds of continental shelves. How much seasteaders would have to cede to terrestrial powers would depend on which kind of navigable waters they sailed and what they did there.
Inland waters, enclosed by a nation state’s lands, such as rivers or protected bays, fall under the same comprehensive sovereign powers that apply to its lands. Seasteads sailing a host country’s inland waters would therefore by default have the same legal status as, say, a Canadian recreational vehicle driving the public highways of the United States. If it flew no flag or one not recognized by patrolling officials, a seastead would have even fewer privileges than a Canadian-registered vehicle on U.S. roads. To the local coast guard, an unflagged seastead would have about the same status as an unlicensed vehicle driving public streets: suspect as such and subject to arrest, search, and seizure at will.14
Territorial waters abut a nation state’s lands and inland waters, buffering those areas subject to unmitigated sovereignty from the ungoverned high seas. By convention and international agreement, and subject to modification in tight spots, territorial waters extend 12 nautical miles (about 14 terrestrial miles by U.S. statute, or 22 kilometers) from a nation state’s baseline (typically, the nearest shore’s low-water mark).15 Jurisdictionally speaking, these differ little from inland waters. The terrestrial sovereign controls them to the fullest extent allowed by its will, ability, and respect for international law. Also, and notably for present purposes, international law limits terrestrial powers from interfering with the innocent passage of duly flagged ships.16
That limitation on the power of terrestrial sovereigns would hardly give seasteaders the right to loiter in territorial waters; innocent passage “shall be continuous and expeditious,” cautions the Convention on the Law of the Sea.17 Query whether seasteaders could even go about their normal, everyday waterborne lives while in transit across hostile territorial waters; the Convention denies the protective label, “innocent,” to any “activity not having a direct bearing on passage.”18 Absent the consent or neglect of the relevant terrestrial nation, therefore, seasteaders should not expect to anchor long, if at all, in territorial waters, and might well expect to have to put their lives on hold while innocently passing through them.19
Beyond territorial waters, absent special conditions, a terrestrial sovereign’s contiguous zone extends yet another 12 nautical miles.20 There, a claimant state can act to prevent or punish violations of laws pertaining to its territorial waters closer to shore.21 The U.S. Coast Guard might within its contiguous waters detain a ship suspected of fishing illegally within the territorial waters of the United States, for instance, while grudgingly tolerating the same fishing in those contiguous waters. So goes theory, at any rate. Far from shore, on choppy and dark seas, in the confusion of chase, perhaps other results might obtain. At some point, though, even the sovereign powers of the United States wane. The world still has international waters.
Application of these rules of international law to seasteaders is both relatively straightforward and not very encouraging: If they pass through contiguous waters under suspicion of violating a terrestrial sovereign’s laws in adjoining territorial waters, seasteaders should expect trouble.22 That could well force seasteading vessels – those offering surgical procedures not allowed by the U.S. Food and Drug Administration, for instance – to keep well away from certain ports. But true seasteaders should have little problem with that.
Beyond the contiguous zone come the high seas. Here, seasteaders might transit or float with impunity, so long as they fly recognized flags and present no hazards to traffic. Whether seasteaders can exploit natural resources on the high seas depends on still other complicating factors, however.
Beyond a nation state’s contiguous waters may extend an exclusive economic zone (EEZ) reaching up to 200 nautical miles (about 200 statute miles or 370 kilometers) from the relevant baseline, be it the shore or some legal equivalent.23 Therein, the UN Convention’s Covenant of the Law of the Sea (UNCLOS) affords coastal states sovereign rights “for the purpose of exploring and exploiting, conserving and managing the natural resources, whether living or non-living, of the waters superjacent to the seabed and of the seabed and its subsoil, and with regard to other activities for the economic exploitation and exploration of the zone, such as the production of energy from the water, currents and winds.”24
Whether seasteaders offended those powers would depend on their actions while in an EEZ. Merely passing through should rouse no objections. Seasteaders who fish or mine (extract minerals not lay floating bombs) within the EEZ of a claimant coastal state, however, might face boarding, inspection, arrest, and judicial proceedings.25 Query whether seasteaders would also need permission to generate power from solar, wind, or water-based resources; the passage from the UNCLOS quoted above suggests they might.26
Notably for seasteaders who might want to sink down roots, so to speak, a coastal state has the exclusive right to build artificial islands, installations, and structures within its EEZ.27 Similarly, but separately, a coastal state may enjoy certain exclusive rights to exploit the mineral and other nonliving resources in the seabed and ocean subsoil of its continental shelves up to 350 nautical miles (about 403 statute miles or 648 kilometers) offshore.28 The Convention affords no excuse for a sovereign to interfere with seasteaders merely floating above the continental shelf, however – quite the opposite.29
Finally, we reach the high seas above the ocean floor beyond any sovereign claim: the Area. Here, vessels find as much freedom from terrestrial sovereigns as ever they allow on Earth. Which is to say: not much, really.
Under established principles of international law, once vessels reach the high seas, they generally fall under the exclusive jurisdiction of the issuers of such flags as the vessels fly. Register your seasteading vessel with Panama, for instance, and on the high seas it would be almost as if you sailed on a piece of that sovereign’s territory.30 Though with important exceptions, this protects a vessel from interference by other sovereigns, including a duty by the flagging country to assume jurisdiction over the ship.31 As noted earlier, that constrains both the laws applicable on board and, to a lesser degree, the permissible forms of governance.




5 Special Jurisdictions for Seasteading: SeaZones
As documented elsewhere in the book, special economic zones have in recent decades spread across the globe, growing in number and sophistication. The success of land-based special jurisdictions suggests that they might work on water, too. Suppose for instance that a host country wanted to encourage aquaculture, tourism, and other “blue economy” industries within a special jurisdiction designed for floating communities – a SeaZone. How would that work?
The host would first create a land-based Anchor Zone – a special jurisdiction designed to serve as an interface between the local host and a larger Floating Zone to follow. It would thus serve as both a physical transitions zone, between earth and water, and a legal one, between the host’s default laws and the SeaZone’s special rules. Both the Anchor and the Floating Zones would, like SEZs elsewhere in the world, escape the usual burdens of otherwise applicable taxes and regulations. Ideally, in the fashion of Honduran ZEDEs,32 a SeaZone would also offer broad exemptions from local laws and considerable autonomy.
The Hondurans ZEDEs set another good example: far from handing out public benefits to private parties, the ZEDE system requires zones to pay for the special privileges that they enjoy. Seasteaders might find it easier to convince a terrestrial sovereign to host a SeaZone if they, too, promised to pay a lease or concession fee to the host nation. These ongoing payments might, for instance, aim to ensure that the host government suffers no net loss on taxes from areas within the special jurisdiction, perhaps also making provision for larger payments in the event of an unexpected boom, which might overburden local infrastructure. It is hard to say no to a deal that has no downside risk and the prospect of considerable upside gain.
The second stage of the SeaZone would entail the creation of a largely self-managed floating island community. The floating platforms that make up the islands, as well as its broader community of vessels, would either fly flags designed by the host nation to suit their particular needs or, better yet, manage themselves with the host’s oversight using delegated powers. The terms of that and other institutional arrangements would of course have to conform to the host country’s constitution and laws. One or more agreements – contracts, licenses, concessions, leases, sales, and so forth – would further define the relationship between the host the SeaZone.
To create an especially suitable environment for nurturing and hosting seasteads, the SeaZone would ideally include an area simulating the high seas, legally speaking. This sort of “Deep Blue” zone (so named after the color of the deepest oceans) would impose little security risk to the host, as only specially flagged seasteaders would enjoy its privileges. At the same time, the arrangement would give seasteaders a protected harbor, legally and literally speaking, in which to grow their fledgling communities.
It makes for a lovely picture. The host country offers protected waters for the embryonic seastead. Like a coral polyp, the fledgling community grows, enriching its environment and attracting still more life. Just as a reef generates a swirling net of life, the SeaZone stimulates economic growth in nearby communities. The Anchor Zone keeps the seasteaders from drifting away; the Floating Zone prepares them for deeper waters – and their ultimate destiny.
The seasteaders create, raise, and finally release their children, free-floating and fully self-governing seasteads, into the wide-open spaces outside the protections of their home reef. These, the first genuine seasteads, colonize the oceans. Other hosts create other SeaZones, and seasteading vessels travel between them, or congregate in mid-ocean gyres, sheltered within floating breakwaters. A new kind of government arises, born in Earth’s last free places, fated to carry humans to new frontiers.
In that near possible future, seasteaders would mature to the point of flying their own flags and face terrestrial sovereigns as equals in international relations. Other stories can tell of other futures, granted. Some might doom seasteaders to remain forever anchored to terrestrial masters. Humans will fall far short of the stars if they cannot shake off their earthly chains, though. Self-governed seasteads offer a trial run for grander things. Just as the Deep Blue Zone would train seasteaders for life on the open ocean, the open ocean would train steasteaders for life in space. We cannot know what will come out of the fervent of their invention, but we can rest assured that spacesteaders will find in seasteading lots of useful models for forming harmonious communities, stretched across vast spaces, that must rely on technology and their wits to survive.
Nobody can know what the future will bring, of course. But recent evidence gives reason to think that it will bring more seasteading. Tomorrow, as of this writing, the President of French Polynesia will sign a Memorandum of Understanding (MOU from the English; Recueil d’Intentions Réciproques in the original French) with The Seasteading Institute.33 Chapter 3.8 offers a firsthand account of the drafting and negotiation of the MOU, and the public will soon learn more about its contents, so here it suffices to observe that seasteaders may finally have found a safe harbor for creating the vessels and institutions they hope to someday set free.




6 Conclusion: Like Herding Unicorns
This chapter has discussed the law, governance, and international relations of seasteads, drawing both on extant practices and extensions of recent trends. The picture, in sum: Seasteads look likely to evolve from proto-seasteads, floating condominiums flagged by terrestrial sovereigns, into largely independent communities, hosted by SeaZones. The vessels in these communities will sail under flags either created specifically for seasteading under powers delegated from the host nation or created under a registry maintained by a self-governed community of vessels. That will give seasteaders a form of government worthy of conquering the oceans and beyond.
Seasteaders would then enjoy almost complete liberty to choose their own laws and govern themselves as they see fit. The seasteaders’ bespoke flags would suit the particular needs of their wandering communities while giving them the status of equals in the eyes of terrestrial sovereigns. Like small countries, they would face pressure from larger countries and international organizations to conform with a broad set of norms; sovereignty does not mean irresponsibility. But, finally, the seastead in all its glory, and with all its limitations, would finally grace Earth’s oceans. Unicorns alone would then remain purely imaginary.


* The material in this chapter derives in part from Tom W. Bell, Law, Governance, and International Relations of Seasteads, in Seasteads: Founding Small Societies—Opportunities, Risks, and Prerequisites for Success 159 (Victor Tiberius ed., forthcoming 2017).
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Part II Theory




2.1 The Center of the Law*


1 Introduction: _____-centric Law?
Where the center of the law?
That might sound like a trick question. The law is not a physical thing, after all. It has no edges, much less a center. The law must have a sort of center, though, since observers classify it into two very broad types: monocentric law and polycentric law.
Monocentric law has a single uniform authority – typically, a nation state – at its core. Power comes from the top down, from the center out. Polycentric law comes from many different sources of authority, which interact in an unplanned and dynamic order. Power comes from the bottom up, from small organizations such as churches, clubs, and businesses, and flows horizontally through a network of connections.
Those represent somewhat idealized formulations, of course. In practice, monocentric and polycentric features appear in varying degrees in almost all legal systems. Section 2 of this brief chapter contrasts those two kinds of law, but does not cast them in terms of good and bad. Whether a legal order has one authority at its center or many centers of authorities interacting as a whole matters less than consent. Why? Because consent measures the justifiability of the exercise of coercive force by a system of government. The chapter thus concludes in favor not of monocentric law or polycentric law, but of the kind of law that has individual choice at its center: autocentric law.




2 Monocentric versus Polycentric Law
When most people think about the law, they think about police, judges, courts, lawyers, prisons, rules, and all the other machinery through which a muscular government enforces its will. They think about The Man – or perhaps, in recognition of the sexism implicit in that phrase – the Person. Here, though, monocentric law suffices.
Monocentric law offers a rough-and-ready guide to how nation states execute their code. With regard to many important issues, one rule has all the answers. Consider copyright law: authorized in the Constitution and enacted into federal statute, it alone regulates the privileges afforded to authors of original fixed expressions, preempting all lesser laws to the contrary.1 There can be no doubt about the source of copyright law (though its exact content remains another, more doubtful matter).
Most people understand the basics of monolithic law. Indeed, they often assume that it is the only kind of law possible. But while it has an important role to play, monolithic law is not the only force governing human behavior. Polycentric law has an important role to play, too.
Law arose prior to the nation state. Friedrich A. Hayek located its origins in the same sort of inherently polycentric, evolutionary process that shapes species. Not all types of behavior support social life, after all. Some – like violence, theft, and deceit – destroy it. “Society can thus exist only if by a process of selection rules have evolved which lead individuals to behave in a manner which makes social life possible,” explained Hayek.2 Far from being issued by a central authority, these rules developed before courts, written law, and even the concept of law itself. Indeed, the law arguably predate even humans. We observe something like it in nature, after all. As Hayek noted, “At least in primitive human society, scarcely less than in animal societies, the structure of social life is determined by rules of conduct which manifest themselves only by being in fact observed.”3 Across fences in subdivisions throughout the land, birds chirp and dogs bark in defense of their own kinds of property rights.
To describe the polycentric, customary legal systems that arose prior to the nation state as primitive would not do them justice. Well-documented examples include the legal systems of the Anglo Saxons,4 Medieval Iceland,5 Celtic Ireland,6 the Comanche,7 and many other customary societies.8 Bruce L. Benson, surveying these and other customary legal systems, identified such admirable common features as respect for property rights, standardized procedures for peacefully resolving disputes, strong incentives for the guilty to yield to prescribed punishments due to the threat of ostracism, and legal change via gradual, decentralized, evolutionary processes.9
Polycentric processes pervade Western legal history. The nation state arose only after many long struggles between many competing and overlapping jurisdictions.10 Even then, polycentric law continued to thrive in and among monolithic giants. The law merchant, for instance, sprung up to help medieval traders navigate the variegated jurisdictions they served, a role it plays in international commerce to this day.11
England proved especially fertile ground for polycentric law. Competition between court systems there drove the development of the common law, a great boon to that country and through it the world.12 Having an abundance of legal authorities helped keep the English people free. When in the Victorian Era the state legal system began failing to serve the people’s needs for efficient adjudication, for instance, they found relief in private arbitration and the revival of old jurisdictions.13
England must have bequeathed a tendency toward polycentricity to the United States, which hosts a rich variety of competing jurisdictions. Each federal, state, county, municipal, and military court system has its own substantive and procedural rules – rules that often come into conflict. But these political jurisdictions barely scratch the surface. Private-sector legal systems sprung up among early Puritan, Quaker, and Dutch settlers; in the many various nineteenth-century utopian communes; among the newly freed slaves; among the Mormons; among the Chinese, Jewish, and other immigrant communities; between merchants; and in the service of labor/management councils.14 Pioneers in wagon trains, mining camps, and new settlements beyond the reach of extant authorities created their own legal systems.15
Privately produced law continues to thrive in the United States and gives every indication of growing stronger. Americans have a special knack for forming private organizations, each of which generates its own private law. Lon Fuller, who defined the law as “the enterprise of subjecting human conduct to the governance of rules,” explained that
this enterprise is being conducted, not on two or three fronts, but on thousands. Engaged in this enterprise are those who draft and administer rules governing the internal affairs of clubs, churches, schools, labor unions, trade associations, agricultural fairs, and a hundred and one other forms of human association … there are in this country alone “systems of law” numbering in the hundreds of thousands.16

Many of the organizations on Fuller’s list provide law in areas that the state has overlooked or willfully ignored. In recent years, however, privately produced law has grown most rapidly in areas where it competes directly with nation states: in resolving commercial disputes.17
Few people have trouble noticing monocentric law. It has courtrooms and badges and guns. It is not as easy to notice polycentric law. And yet, once you learn to look for it, you see it everywhere. And the more you see it, the more you appreciate its power to shape and sustain our civilization.
Except when they completely imprison their subjects, nation states have to compete against each other for financial and human capital. That somewhat checks their excesses. Towns compete with common interest developments to provide civic living, main streets compete with malls to provide shopping environments, religious institutions compete with each other to provide moral instruction, and so forth. Because each of these institutions subjects human conduct to the governance of rules, each provides a form of legal system. Some compete; all interact. Together, like an ecosystem of living things great and small, they create a larger, unplanned, polycentric order.
As Chapters 1.2 and 1.3 document, the world has become more polycentric in recent decades. Special jurisdictions and common interest developments have grown more common, large, and sophisticated. Those trends look likely to continue, moreover, judging from the plans described in Chapter 1.5. Is that a good thing? In most markets, making suppliers compete tends to redound to the benefit of consumers. Assuming that proves just as true in the market for governing services as in other markets, the increasing polycentricity of the legal system should give citizen-customers everywhere something to celebrate.
But polycentricity is not good in and of itself. More variety is not always better. Transacting across jurisdictional boundaries generates transaction costs, for instance.18 Sometimes, having everybody under the same law makes it easier to get things done. And how polycentricity happens matters, too. Does it come about because a peaceful and prosperous republic has fallen into isolated and warring parts, because a union of sovereigns has calmly disentangled its functions while maintaining civil relations, or because a nation state has chosen to relax some of its ordinary constraints in a specified region? The answer to that question could make the difference between another Dark Age or new and better days.




3 Conclusion: For Autocentric Law
Wikipedia credits me with coining polycentric law.19 It would seem rude hardly become me to contest the claim, given how often I rely on Wikipedia. I began publishing works on polycentric law even before starting law school.20 Many other papers followed, leading to this book. This book is not a paean to polycentric law. Nor is it a polemic against the monocentric law of nation states. Instead, it presents monocentric and polycentric law as two manifestations of fundamentally the same phenomenon: the law. The question is not which predominates, but how they interact and to what end. The structure of a legal system – whether its power issues from one center or many, whether it dominates the environment or shares it – is not as important, normatively speaking, as whether the legal system’s power operates with the consent of those it touches. Instead of monocentric or polycentric law, friends of humanity should seek autocentric law.
The remaining chapters in this part take up that task. The next one, Chapter 2.2, takes a moment to appreciate the crucial role that consent plays in legal, moral, and economic thinking. Chapter 2.3 reveals the graduated nature of consent and its role in assessing the justification of government power. Chapter 2.4 applies those lessons to constitutional law, creating a contractarian theory designed to maximize the consent of those subject to constitutional government. These and other aspects of consent play a vital role in legal systems that – whether monocentric, polycentric, or something in between – have individual choice at their core.


* This chapter derives in part from Tom W. Bell, What Is Polycentric Law? Freeman (Feb. 26, 2014), www.fee.org/the_freeman/detail/what-is-polycentric-law, and Tom W. Bell, Polycentric Law, 7 Humane Stud. Rev. 1 (1991/92), http://osf1.gmu.edu/~ihs/w91issues.html.
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2.2 Why Consent to Consent?*


1 Introduction: The Easy Case for Consent
What do you think about consent?
Most people have a pretty positive response to it. Any word that evokes notions of agreement, of cooperation, and of social harmony is not likely to rouse anger or fear. Everybody, it seems, likes consent.
What everybody likes, though, risks becoming something that everybody takes for granted. Consent is not just an uninteresting, anodyne, feel-good concept. It merits respect and sustained attention. This chapter takes a moment to appreciate consent in full, to demonstrate why it deserves a central place in any theory of government.
This chapter’s study of consent reveals many and good reasons to value consent. The next three sections discuss the important role that consent plays in legal, moral, and economic thought. Granted, none of these disciplines treats consent as its sole or highest value. All, however, regard it as something possessing extraordinary – almost magical – power. Whatever you think about consent, you might want to think about it more.




2 The Legal Value of Consent
Consent plays a very prominent role in the law – so much so that the point hardly needs elaboration. The common law regards consent as a necessary ingredient for creating a binding contractual bargain, for instance.1 Or consider the matter in the negative: torts such as battery2 or trespass3 stem from unconsensual transactions.
Especially in the law of contracts, consent has a carefully defined meaning. Common law courts do not take claims of express consent at face value; instead, they examine them for duress,4 undue influence,5 incapacity,6 fraud,7 mistake,8 misunderstanding,9 unconscionability,10 or other invalidating factors. Tort law, in contrast, tends to manage with a more basic, even atavistic notion of unconsent; fact-finders evidently have little trouble telling when a plaintiff does not like something.11
The law of contracts and torts tends to regard consent objectively, as something established or negated by observable proofs, such as a party’s manifestations.12 In that, the common law shares the skepticism of economists who limit themselves to measuring revealed preferences.13 Courts hesitate to base judgments on what parties impliedly did agree to or hypothetically would have agreed to, relying on such comparatively weak proofs only when express consent fails and salient injustice looms as the alternative.14 Even then, the common law tends to stick to such general and objective standards as customary practices15 or the reasonable person.16




3 The Moral Value of Consent
Consent plays a prominent role in moral reasoning. Each of the three major types of moral theory – consequentialist, deontological, and aretaic (also known as virtue theory) – recognize consent as at least a prima facie good. That is hardly news; most people already recognize consent as an important factor in moral reasoning. But consent does more than maximize good consequences, or protect rights, or cultivate virtue. Apart from those, as a matter of logic, consent can claim the support of an irrefutable transcendental argument.
Consequentialist moral reasoning aims to maximize some good, such as pleasure,17 happiness,18 conformity with rules,19 or social wealth.20 Consent plays an important role, if not a central one, in each of those, but consequentialists limit themselves to celebrating consent as a useful mechanism for promoting some other, higher good.21
Deontological arguments establish moral side-constraints on action – rights – that mark off some human interactions as at least presumptively wrong.22 Rights and consent have a close relationship. Consent has the power to work moral magic, excusing acts that deontological moral theory would otherwise condemn.23 Consent can turn assault and battery into a boxing match, for instance.
Aretaic moral theories value virtue. A good person, in that view, evinces habits of right action, such as moderation, industry, civility, and generosity.24 Thanks to their regard for virtue, aretaic moral theories also value consent. The virtue of justice, for instance, constrains us from violating others’ rights without their consent. More generally, consent plays a vital role in cultivating habits of right action. Virtue weakens, withered by inaction, when not exercised through freedom of choice.
Consequentialist, deontological, and aretaic moral theories circle around consent, showing it respect without grasping its fundamental nature. Consent, unlike other putative objects of moral value, connects directly to argumentation. To engage in moral argumentation presumes the value of consent. Consent thus has an irrefutable claim to value in moral arguments.
Did that go too quickly? Welcome to philosophy. Perhaps unpacking it a bit will help (even if it does require summoning that giant of continental obfuscation, Immanuel Kant).
Kant famously (for a philosopher) used the transcendental form of argument against metaphysical skepticism.25 He had no monopoly on the move, though; Epicurus reportedly used a transcendent form of argument thousands of years earlier26 and it has seen other, less prominent uses since.27
How does a transcendental argument work? Basically, it finds within an argument a claim essential to the argument itself. Kant thus argued that you cannot doubt that time and substance exist because these things, as necessary components of reason, are essential to doubting. If you doubt that time and substance exist, you just proved that they do.
The transcendental argument for consent runs as follows:
1. A justification aims to win the consent of its intended audience.

2. If a justification aims to win the consent of its intended audience, then the consent it wins provides the best measure of its value as a justification.

3. Therefore, a justification presumes the value of consent.


Like a judo throw, transcendental arguments can leave you wondering, “How did that happen?” A slow-motion replay might help. This argument for consent’s moral relevance begins with a truism about the nature of justification. A skeptic might call this a supposed truism, countering that justifications sometimes aim to mislead their intended audiences, as when political leaders mislead gullible citizens by blaming foreigners for native failures. That sort of justification does not aim at anything worthy of our moral regard, however; it aims at winning ignorant acquiescence through rhetoric and lies. Insofar as propaganda, advertisements, and other persuasive devices rely on falsehoods, they cannot properly bind those they sway.28 Sprinkling the argument above with “in good faith” should suffice to quell skepticism about the scope of justification, but doing so seems unnecessary, given the general presumption of good faith in all binding moral commitments.
The claim made in step two of the transcendental argument for consent’s role in justification might, like the claim made in step one, strike many readers as obvious. As long ago as Aristotle, philosophers have regarded the end, or telos, of a thing as the measure of its proper function.29 On that reasoning, if a justification (or, more properly, the person offering the justification) aims to win the consent of a particular audience, we can judge whether or not the argument succeeds by measuring the consent that the argument rouses. An aesthete might counter that other factors should enter into our evaluation of a justification, such as grace or popular acclaim. But step two modestly disclaims any say over those matters, instead focusing solely on a justification’s efficacy. And on that count, as step one established, we ask whether a justification has won the consent of its intended audience.
The third step of the argument for the moral relevance of consent follows as a matter of logic from the first two. Even hard-core skeptics do not challenge modus ponens, so the argument for consent could perhaps end there. First, though, a double-check: Does it make sense to claim that consent has a moral value because moral arguments presuppose its value?
If you answer “no,” then your refusal to consent to the claim invalidates its application to you. Nobody can force you to value consent. Your unconsent protects you from having words put in your mouth. You remain free, among civilized and unprovoked people, to dissent to consent. Which you would like, right? Thus proving consent’s value. Alternatively, to put a rougher spin on it, if you deny that consent matters, you cannot logically object if, falling in among brutes or provoking the ire of gentler folk, they disregard your rights. Why should they heed the protests of someone who thinks consent has no moral value?
But if you answer “yes,” when asked if consent has a moral value (because moral reasoning presupposes the value of consent), then we can smile, nod, and move on.




4 The Economic Value of Consent
The supply/demand charts so often seen in economic texts portray expressly consensual transactions. Those charts presume that sales happen without coercion, allowing each of the utility-maximizing parties to walk away from their exchanges relatively more happy than before. Only rarely do economists make a similar effort to portray unconsensual transactions, such as battery or theft.30 This somewhat monomaniacal focus might well puzzle someone trained in the law, a discipline that stretches from contracts between fully informed equals to criminal battery. Why does consent matter so much in economics?
From its origin as the study of household management,31 economics has concerned choice – specifically, how to choose the most efficient allocation of scarce resources. But good choices require good information.32 Consensual transactions, because they reveal otherwise hidden preferences, draw forth the information necessary for maximizing economic efficiency.33 Unconsensual transactions, in contrast, offer only a relatively noisy signal about parties’ preferences, one that tends to ignore the victim’s preferences.
Consent’s power to reveal preferences, and thus promote efficiency, would not matter if we could read minds. But we cannot. Instead, each person and association of persons possesses information that others cannot access easily, if at all. Consent draws that information forth; economics puts it into the convenient form of prices.




5 Conclusion: How Could You Not?
This chapter tackled an admittedly easy job: answering, “Why consent to consent?” Its review of the important role that consent plays in legal, moral, and economic reasoning gives the answer: How could you not like consent?
This appreciation of consent showed that we have very good reasons to choose it as a central organizing feature of our systems of government. Perhaps it is not the answer to all of the world’s problems. Certainly, effective government relies on doing things that evoke the opposite of consent in some people, some of the time. (Ever protest a speeding ticket?) But on any fair accounting, consent represents something of great value. More than guns, more than laws, consent has a mighty power to shape social life.
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2.3 Up the Ladder of Consent*


1 Introduction: From Binary Consent to Analog
Yes or no?
Agree or disagree?


☺ or ☹?

Sometimes there is nothing more to say. Life presents an opportunity, you consent or not, and the consequences follow. It makes for a pretty simple picture, as Figure 2.3-1 demonstrates.
Figure 2.3-1. Consent as a Binary Function


But that simple picture of consent obscures important distinctions. In between “yes” and “no” hides a spectrum of answers to life’s choices. In the gradual steps that go from unconsent, through implied consent, up to express consent, governments can find a path to reform. This chapter explains.
It begins in Section 2 by revealing the many rungs in the ladder of consent, ranging from vehement protest at the bottom to express agreement at the top. Section 3 explains how these gradations in consent relate to justification (hint: the closer to express consent, the better). Section 4 describes the embarrassment that nation states encounter when pressed to justify their coercive enforcement of the law. In an attempt to remedy that problem, Section 5 applies graduated consent theory, generating a number of suggestions about how nation states and other institutions can climb up toward greater justification. The chapter concludes that such reforms, while welcome, would still leave nation states short of express consent. That, the gold standard of justification, will likely have to wait for the next generation of governments.




2 Steps in the Ladder of Consent
Whether they realize it or not, judges, moralists, and political philosophers typically treat consent as a matter of degree. This section reveals the gradations in and between different types of consent, as well as its negative counterpart, unconsent. Refinements in the taxonomy show still further distinctions. Together these create a scale that, as the next section shows, measures the justifiability of social transactions.
Consent comes in three main types – express, implied, and hypothetical. Both of the first two types qualify as actual consent; they differ primarily in how that consent is communicated. A conscious affirmation, such as signature, a verbal “I agree,” or some other communicative act,1 can convey express consent. In the case of implied consent, in contrast, a person may show acceptance of a default term by declining to expressly object to it. Hypothetical consent differs from its actual counterparts in that it ignores facts about what any given party does or does not want, instead relying on a supposition about what the party would have wanted. The relationships between these three basic types of consent recur in mirror form, among the varieties of unconsent. Figure 2.3-2 illustrates.
Figure 2.3-2. Types of Consent


Each of those three main types of consent and their unconsensual counterparts receive detailed discussion later in the chapter. The entirely different category of nonconsent gets a mention, too. That is about as far as this chapter goes, though. Consent and unconsent include various subtypes, illustrated in Figure 2.3-3, but for the sake of brevity, interested readers are directed elsewhere to learn more.2 Suffice it to note that gradations even finer than the main types discussed here exist and that they have the same relationship to justification.
Figure 2.3-3. Types and Subtypes of Consent


Express consent bears more power to justify a transaction than either lesser form of consent can muster, while implied consent in turn has more power to justify than hypothetical consent does. Physicians who render emergency care on unconscious victims escape liability for battery, for example, because the law presumes that their patients would have consented to treatment if they had been conscious.3 Hypothetical consent thus has some power to justify a transaction. It has less power to justify than express or implied consent, though. If an emergency patient wakes up and objects to receiving medical care, a doctor would commit assault and battery by continuing.4 A boxer’s express consent, in contrast, can excuse even a fatal blow.5
Contract law likewise reveals a finely tuned appreciation of the different grades of consent and their power to justify transactions. Parties impliedly consent to certain default terms – that acceptance of an offer happens upon its offer,6 that words have their ordinary meanings,7 and so forth. The parties can change those defaults by mutual agreement, showing that express consent trumps implied consent.8 As for hypothetical consent, it fills in only when stronger forms of consent cannot be had, as in cases of quasi-contract.9 It all goes to show that in contract law, no less than in tort law, consent varies by degrees and corresponds to justifiability of human interactions.
Why care about justifiability? Because the law remedies unjustified transactions, such as unexcused assault or battery, and authorizes enforcement of justified ones, such as contractual agreements. That is not to say that courts care only about justifiability or consent, of course; state and federal courts routinely authorize the enforcement of statutes, regulations, ordinances, and so forth, even on defendants who stridently object to them. What such proceedings lack in justification they evidently make up for in power. So far, as private concerns go, however, courts pay devoted attention to consent when called on to resolve disputes.
All the forms of consent described above recur again in the shades of unconsent. For instance, a party might expressly refuse to accept some proposition or transaction by saying (a bit pedantically, but no less effectively): “I do not consent!” Similarly, we might describe an exchange as impliedly unconsensual because it does not conform to established practices. We thus condemn the tort of conversion (such as the theft or destruction of moveable property) as a matter of course and afford legal remedies even to victims who have not announced, “I object to all interference with my chattel property, now and hereafter.” And finally, when we postulate that a person would not have agreed to something, we mark it as hypothetically unconsensual. Just as consent comes in express, implied, and hypothetical forms, in other words, so does unconsent.
Unconsent here stands for something distinct from nonconsent. The former concerns transactions that generate anti-consensual reactions in at least one party, ranging from hypothetical suppositions to violent and vocal disagreements. Nonconsent arises when a party neither agrees nor disagrees to some condition, whether because consent has no role to play at all or because it has been willfully suspended. Such conditions occur routinely in the small and peaceful moments that fill everyday life, such as in waking or blinking, and seem to slip by unnoticed. In contrast, the opposing forces of consent and unconsent fill legal, moral, and economic reasoning with drama and meaning.




3 Up, to Justification
As the preceding section demonstrates, legal, ethical, and economic reasoning evidently recognizes many different gradations of consent. It remains only to show the significance of their differences. This section posits a scale of justification running down from express consent, through implied consent, to hypothetical consent. The scale continues into the negative range – “below the x-axis,” one might say – running from hypothetical unconsent, through implied unconsent, to express unconsent. Figure 2.3-4 illustrates.
Figure 2.3-4. Types of Consent and Their Relation to Justification


The scale in Figure 2.3-4 measures not simply different types of consent but their amounts. An expressly consensual transaction claims the backing of more consent than a hypothetically consensual one can claim, for instance, though both have more consent than an interaction, such as between a would-be mugger and his victim, that evokes loud protest. To describe consent in those terms perhaps suggests that we can measure it in precise units. But except for prices, which serve as a fair proxy of it in certain conditions, nobody should pretend that consent submits to quantification. Nonetheless, the scale of consent provides a practical measure of the justification of a given social exchange.
Although it understandably treats consent with rather less detail than contract law does, tort law likewise recognizes the varying power of different types of consent. Unlike contract law, though, tort law focuses on the dark regions of unconsent, revealing how its various types and subtypes range along a scale of justification. Express unconsent – such as the cry “Stop hitting me!” – evokes tort remedies more readily than does mere implied or hypothetical unconsent. The latter two types of unconsent might, after all, face countervailing defenses based in express consent.10 Similarly, despite the fact that most people would object to suffering bodily injury, courts sometimes excuse hypothetically unconsensual harms as impliedly assumed risks.11 Tort law thus ranks express unconsent as less justifiable than implied unconsent, and implied unconsent as less justifiable than hypothetical unconsent.
Though they naturally tend to address the issue in theoretical terms, moral and political philosophy join courts in ranging various types of consent along a spectrum of justification. Locke thus offered implied consent (“tacit consent,” in his usage) to government only as a second-best alternative to express consent, which “[n]o body doubts,” creates very strong obligations.12 Almost everyone – including Locke – discounts the possibility that governments can claim to rule by the express consent of their subjects.13 Even Hobbes, despite claiming that the nation state arises “when a multitude of men do agree” to form it, recognizes the impossibility of universal express consent for a nation state.14 Those who would justify the nation state thus face a trade-off between the sort of consent that can be had and the sort of consent that matters.
Despite their appealing clarity, therefore, attempts to cast justification in black-and-white terms run the risk of obscuring important distinctions. Setting up express consent as a necessary and sufficient condition for justification would naively gloss over the complexity of the real world. In borderline cases, express consent proves hard to define. How should we interpret an agreement, such as the one that Ulysses made with his crew before they braved the sirens, that purports to limit a party’s freedom of revocation?15 Can a child give express consent? How about someone desperately seeking protection from a murderous assailant in hot pursuit? In still other cases, express consent cannot be had. A dispute over an ambiguous contract might require a judgment based on the parties’ implied consent to default terms, for instance,16 while protecting an unconscious patient’s rights may call for the invocation of hypothetical consent.17
In these and other cases, using express consent as an either/or test of justification would leave us unable to choose from a wide spectrum of less-than-perfect circumstances. But no adequate theory of justification can turn a blind eye to the messiness of the real world. Express consent still has a role to play, but not as a threshold test. Rather, it serves as an ideal standard for ranking surrogates such as implied and hypothetical consent. The nearer these substitutes come to obtaining a person’s express consent, the better they justify the obligations that they allegedly create.




4 The Problem with Justifying Nation states
Nation states do a notoriously poor job of winning the consent of those they govern, leaving the justification of their power on shaky ground. Even though founded on the claim that rulers derive “their just powers from the Consent of the Governed,” the American experiment falls rather short of that ideal.18 Most nation states do even worse.
None of this will come as a surprise to anyone who has read political philosophy in the last few hundred years. David Hume, for instance, said that the assertion that every lawful government was “founded on consent and a voluntary compact … is not justified by history or experience, in any age or country of the world.”19 He allowed that early, customary, stateless societies might have enjoyed self-governance thanks to mutual compact, the terms of which “were either expressed, or were so clear and obvious, that it might well be esteemed superfluous to express them.”20 Hume denied that same justification to modern nation states, however, on grounds that new systems of governance require new consent.21
More modernly, Randy E. Barnett likewise denies that a contemporary nation state can rightly lay claim to the express or implied consent of those over whom it claims jurisdiction.22 Just as Hume granted the possibility of justifying ancient governments on consent, so Barnett grants that “unanimous consent to obey the law is quite possible, but only if the cost of exit is sufficiently small, either because jurisdiction is not territorially based or because the territory is not too large.”23 On that view, no typical nation state can rightly claim that its subjects actually consent to its rule.
The nation state’s failure to obtain the express consent of those it governs, to many commentators, is irrefutable proof that it cannot be justified.24 Lysander Spooner, for instance, famously complained: “If any considerable number of the people believe the Constitution to be good, why do they not sign it themselves, and make laws for, and administer them upon, each other; leaving all other persons (who do not interfere with them) in peace?”25 Robert Wolff, likewise confronting the problem of justifying political coercion, concluded, “the solution requires the imposition of impossibly restrictive conditions which make it applicable only to a rather bizarre variety of actual situations.”26 Here, at least, philosophers have proven remarkably in touch with the people; a recent poll purports to show that only 21 percent of its voters think that the United States can claim the consent of the governed.27
Granted, a few self-selected citizens have given their express consent to the U.S. Constitution. The document itself requires that the president “swear (or affirm)” to “preserve, protect, and defend” it,28 and that all legislators, judicial officials, and executive officers, whether of federal and state governments, “be bound by Oath or Affirmation, to support this Constitution.”29 Naturalized citizens must swear that “I will support and defend the Constitution and laws of the United States of America against all enemies, foreign and domestic; that I will bear true faith and allegiance to the same.”30 The oaths taken upon military enlistment impose similar terms.31
Run-of-the-mill citizens are not, however, required to expressly consent to the Constitution. Nor are they requested, invited, or officially encouraged to do so. That is no mere oversight; the problem with consenting to a nation state runs deeper than winning apparent promises of fidelity. Officials could not require that everyone governed by the Constitution pledge fidelity to it without making a mockery of consent. The difficulty arises not from a lack of oaths but a failure of the conditions under which an oath reliably demonstrates genuine consent.32 No court worth the name would grant the enforceability of a supposed agreement imposed on a single individual person by an awesomely powerful unnatural entity claiming the sole right to initiate coercion. A nation state thus cannot generally claim justification by express consent.33
Nor does implied consent, despite its invocation by “love it or leave it” patriots, go very far toward justifying a nation state’s power. People live in countries for many reasons – family relations, cultural preferences, economic opportunities – that have nothing to do with the government. Indeed, most citizens seem to put up with their governments only grudgingly, for want of better options.
At most, a nation state can claim the hypothetical consent of those it governs. This it might do by offering governing services so fair and efficient that hypothetical citizens would agree to them if asked. Randy E. Barnett does as well as anyone at justifying the Constitution on those grounds.34 Some prefer the hypothetical consent generated behind John Rawl’s veil of ignorance35 or Robert Nozick’s account of how the nation state might have arisen without violating any rights (even if in practice it never has).36 Regardless, those imaginative arguments can do only so much to justify the very real power that nation states direct against their subjects. To make nation states more justified, we must help them ascend the ladder of consent. The next section explains.




5 How to Make Nation states More Consent-Rich
It is not easy to justify the rule of nation states. As Lysander Spooner wryly observed, those who assert the binding nature of the Constitution rely on arguments that elsewhere would appear ridiculous.
Where would be the end of fraud and litigation, if one party could bring into court a written instrument, without any signature, and claim to have it enforced, upon the ground that it was written for another man to sign? that this other man had promised to sign? that he ought to have signed it? that he had had the opportunity to sign it, if he would? but that he had refused or neglected to do so? Yet that is the most that could ever be said of the Constitution.37

In Spooner’s view, the Constitution has no legal authority because it makes no provision for individual citizens to sign on the dotted line (or, more pointedly, to refuse to sign it). Spooner’s complaint illustrates how the ideal of an expressly consensual exchange negotiated between equals serves as the gold standard for justification even when – especially when – it cannot be had.
Where Spooner saw only black or white, though, more discerning eyes detect shades of grey. The justifiability of a social institution’s exercise of authority over an individual depends on how strongly the person has consented to it. Consent and thus justification varies by degrees. Application of this graduated consent theory generates assessments of justification that apply both relative to particular parties (rather than relative to the whole undifferentiated mass of humankind) and relative to alternative institutions (rather than relative to an unrealized ideal).
Because it failed to satisfy the requirements of a binding agreement under contract law, Spooner concluded that the Constitution had no legal authority. Graduated consent theory offers a more tempered and precise analysis, explaining that despite the deficiencies in its claim, the Constitution may have a more justified claim to authority over a specific subject than institutions touting only weaker proofs of consent. It certainly seems fair to say that a U.S. federal court has a stronger claim to adjudicate the rights of an interstate shipper than, say, a court in China would.
That is not to say that the U.S. Constitution is completely justified for everyone, everywhere. Unless the Constitution can claim the same sort of consent that makes an express agreement negotiated between equals so indisputably binding – and as Spooner noted it cannot – the Constitution can always stand to win more consent. Good patriots, ardent to make their government as justified as possible, will thus aspire for the Constitution to win as much consent as possible from those it governs.
We can increase the justifiability of the Constitution by reading it in a manner most likely to maximize the consent of those it governs. How do we do that? By borrowing the tools that common law courts have developed, over hundreds of years and through thousands of cases, to recognize a consensual transaction and remedy its violation. Applied to the Constitution, those rules suggest that we should interpret the document according to the understanding of the parties allegedly bound by it – the citizens and residents of the United States – and apply it so as to favor individual liberties. Chapter 2.4 says more on that count.
This contractarian constitutional theory also casts doubts on the justifiability of giving federal agents exclusive power to decide private claims against the government. No government court would uphold a term of a standard form agreement, one offered by a gargantuan and powerful unnatural person to a relatively powerless individual, providing that any disputes between the parties would be judged and enforced by the former. If that holds true of commercial disputes between corporations and consumers, it must also hold true of disputes between the federal government and those subjected to its authority. Chapter 3.3 details the problem and offers a cure that would make governments adopting it more justified.
We can also render a nation state more justified by implementing reforms that increase the implied consent of those it governs. Mere residence in a nation state does not reliably prove that someone has impliedly consented to its rule. People live where they live for many reasons and often endure unwanted governance only due to high exit costs. Residence in such cases says more about forbearance than consent. Perhaps a very small nation state that allowed free emigration, in a world with many attractive immigration options, could point to mere residence as solid proof of consent; perhaps not. The size of the United States, at any rate, argues against interpreting mere residency as consent to its governance.
In favor of its claim to residents’ implied consent, the United States can cite federalism and respect for contractual choice of law provisions, both policies that allow residents a limited kind of exit from the Constitution’s jurisdiction. Those apologies do not go very far, however. The United States has in recent decades failed to take states’ rights seriously, making federal law supreme even in minutely local matters.38 In other areas of law, moreover, such as in various social insurance schemes or with regard to most of its copious regulations, the federal government does not generally respect the right of uninterested citizens to opt out.
Another way to bolster claims of implied consent? Allow more freedom of exit. On that count, at least, the United States fares reasonably well. During much of the mid-twentieth century, for instance, the United States allowed its citizens greater freedom of exit than did the Soviet Union. That marked difference between the countries gave the former a comparatively stronger justification for exercising jurisdiction over its citizens than the latter could claim over its own. Hence the moral force of Ronald Reagan’s demand, “Mr. Gorbachev, tear down this wall!”39 Hence, too, the celebration, by that wall’s destroyers, of their newly won freedom from oppression.
To say that the United States offered a more consent-rich form of government than the Soviet Union did is not to say, finally and flatly, “The United States was justified.” A nation state cannot fail to fall short of winning the universal express consent of all over whom it claims a monopoly on the initiation of coercion, but instead can claim justification only by degrees, relative to some alternative mode of social organization. Even if it bested the Soviet Union in terms of winning the consent of its subjects, the mid-twentieth-century United States still fell far short of consent’s highest standard: universal and express consent. No nation state reasonably could. Granted, the United States in the 1950s did justly claim a comparatively greater degree of consent from its subjects than the Soviet Union could, and even today the United States remains a fairly consent-rich jurisdiction. The United States would have enjoyed a stronger claim to the hypothetical consent of its subjects if it had done a still better job of protecting their natural and civil liberties back in the 1950s, however. We could say the same of the United States today.
The United States could for instance heed Ilya Somin’s call for recognition of generalized exit rights, under which individuals and groups would enjoy the freedom to opt out of all but a few government functions relating to national defense and legal rulemaking.40 Or it could implement the USSEZs described in chapter 3.6. Insofar as such measures make it easier to escape federal mandates, they would render those programs more consensual and, thus, justified.
In these and other ways, we can reform a nation state to make it more consent-rich and thus more justified. At the very least, that would represent a presumptive good. Indeed, we might well regard justification as the ultimate good of any social institution. Even after deep and wide reforms, however, most nation states would still probably fall short of winning the express consent of all they govern. To achieve that, the gold standard of justification, we would have to turn to institutions that provide government services under contract.




6 Conclusion: Can the Nation state Be Saved?
This chapter has argued, in a nutshell, that consent varies by degrees and provides a standard for evaluating the justification of governing services. It laid out graduated consent theory and then applied it to the problem of justifying nation states. This generated some suggestions about how to make them more (though still imperfectly) justified. What about other governing institutions? Can they win the express consent of their members? Can they claim greater justification than nation states?
Most social institutions must seek and win the express consent of their members before trying to constrain their conduct. Employers, churches, schools, clubs, unions … these and countless other organizations regulate their members’ behavior through rule-based mechanisms. Homeowner associations, residential co-ops, condominiums, malls, cruise ships, arbitrators, mediators, and security guards add to the mix. Private institutions already offer in bits and pieces the same kind of governance services that the nation state offers as a package deal, supplying rules, resolving disputes, and enforcing justice on a piecemeal basis.41 Soon, if plans for ZEDEs, seasteads, and other special jurisdictions come to fruition, proprietary governments may put these parts together. Add a private solution for public goods problems – which Alex Tabarrok’s Dominant Assurance Contract has demonstrated in field tests that it can provide– and the best reasons for nation states begin to look shaky.42
Part 3 of this book looks ahead to the coming governing services industry, describing practices that can help us not just climb the ladder of consent to better government but thrive once we get there. First, though, graduated consent theory has a pressing job closer to home: fixing constitutional law. The next chapter takes up the task, arguing that a contractarian approach to the Constitution maximizes the justifiability of federal governance.
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2.4 Forget It Is a Constitution*


1 Introduction: Constitutional Law? Forget About It
U.S. Justice John Marshall, in the early and influential case of McCulloch v. Maryland, let federal lawmakers exercise powers beyond those specifically enumerated in the nation’s founding document with the pronouncement that “we must never forget, that it is a Constitution we are expounding.”1 Marshall did not clarify why remembering it is a Constitution justifies forgetting its words. If that result follows from his not-so-stunning insight, though, this chapter counsels doing exactly the opposite: forget it is a Constitution.
Treat the Constitution like it is no big deal, in other words – just another legal document. In fact, treat it like the legal document it most resembles: a standard form agreement offered by a large, powerful, unnatural person to its many relatively powerless individual subjects.
Why adopt that approach to the Constitution? In order to maximize the justifiability of the government actions taken in its name. Section 2 explains how this results in a theory of constitutional law – call it contractarianism – that differs from prevailing ones.2 Section 3 contrasts this approach to the Constitution with originalism; Section 4 does likewise with living constitutionalism. The chapter concludes by looking forward to communities that will find it easier to read their founding documents in consent-rich ways. In the meantime, the less we treat the Constitution like something special, the more the government will respect the consent of the People.




2 The Contractarian Alternative
How should we read a constitution? The answer depends, in large part, on why we want to attribute any particular meaning at all to its words. A constitution serves as a social coordination device, one that we read with an eye to promoting peace, prosperity, and personal freedom.3 We can best achieve those ends by reading the Constitution in the way that maximizes the consent of those it governs, rendering the application of its laws as justified as possible.4 That means applying to it the same rules that courts routinely apply when reading humble contracts.
Though that approach to interpretation might strike some scholars as too simple-minded to guide the subtleties of Constitutional jurisprudence, the Supreme Court itself has repeatedly avowed that “we are guided by the principle that ‘[t]he Constitution was written to be understood by the voters; its words and phrases were used in their normal and ordinary as distinguished from technical meaning.’”5 Constitutional law does not have to be especially complicated. Given the Constitution’s straightforward text, it should not be. The problem is not with the Constitution, but with constitutional theory.
Reading a constitution typically calls both for interpretation (finding the meaning of the text) and construction (applying contestable interpretations to particular problems).6 A contractarian approach interprets the Constitution’s words according to their plain, present, public meaning – the meaning that we the living, faced with claims of federal authority, give to the Constitution’s text. Contractarianism constructs the words of the Constitution, applying them to the problem at hand, so as to maximize the consent of the governed. Specifically, a contractarian approach follows the same sort of rules of construction that common law courts routinely apply in cases involving standardized form agreements that allegedly bind individual consumers. In other words, we should not reify the Constitution, or indeed any founding political document, but should instead regard it as akin to a standard form agreement.
Granted, the constitution is not exactly like other contracts.7 It is certainly not much like a contract dickered between equals, like a business merger agreement or a commercial lease. Instead, it resembles the sorts of contracts that Internet users and other consumers agree to every day, sometimes simply by clicking “OK.” Courts routinely enforce those sorts of agreements. But they do so with an acute sense of the need to protect relatively powerless individuals from their larger and savvier counterparts.
If we subject the Constitution to the same demands the law generally imposes on these sorts of weakly justified agreements, argues Ethan J. Leib, we should adopt the following principles of constitutional interpretation and construction:
(1) investigate the type of assent we can justifiably ascribe to citizens;

(2) enforce bits of text that are plain, uncontroversial, and particularly clear;

(3) construe ambiguous phrases against the “drafter” and in favor of those who are assenting today;

(4) protect the kinds of inalienable rights that the contractual document must be read to respect …;

(5) protect the reasonable expectations of today’s parties; and

(6) assess whether the document and its potential applications accord with fundamental fairness.8


Standard contract law suggests adding one more principle: (7) given the gross irregularities that of necessity plague a constitution’s adoption and enforcement, it should not take much substantive unconscionability to justify striking a provision as void and unenforceable.
To the text not winnowed out as unconscionable, run-of-the-mill contract law would assign a plain meaning consistent with the understanding of all contemporary parties to the constitution, politicians and citizens alike. If we can find no common meaning, we should assign the text its plain public meaning, because we can impute to political actors knowledge of what citizens think about the constitution’s meaning.9 As agents of the public, politicians owe a fiduciary obligation to understand and implement the preferences of those in whose name they claim to act.10 A politician who adopted or enforced a constitution without regard to the meaning ascribed to it by the citizens would thereby breach not only his fiduciary obligations but also the duty of good faith and fair dealing incumbent on every party to a contract.11 Such a wayward act could not rightfully command obedience.
Uncertainty will remain, of course; words do not always have plain meanings, and context does not always clarify. The job then turns from interpretation to construction. Nonetheless, it still calls for favoring readings most likely to advantage the parties subjected to a constitution’s jurisdiction – the people whom it claims to govern, in other words. After all, a constitution represents the ultimate in standard form agreements, offered on a take-it-or-leave-it basis by an all-powerful and potentially immortal unnatural person to comparatively powerless individual offerees. Courts enforcing contracts formed in similar circumstances routinely read vague terms in the favor of the party – usually a sole individual person – presented the agreement on a take-it-or-leave-it basis by the other party – usually a soulless collective legal person, such as a corporation. In the Constitutional context, that basically gets us to the presumption of liberty that Randy E. Barnett has eloquently defended (albeit on other grounds).12
Other tools of construction might also help resolve vagueness in the Constitution’s text. A court might, for instance, look to prior performances between the parties to the constitutional agreement13 – legal precedents, in particular. Next, it might look to other dealings between the same parties, such as statutes passed under authority of the Constitution.14 And, should those devices fail to decipher the constitution’s text, a court might refer to customary practices, such as common-law rights15 and international law.16 Those supplementary tools for constructing a constitution would, however, come into play only after a court has done all it can to protect the rights of any citizen or resident subjected to the constitution’s standardized terms. The one-way nature of the constitutional bargain demands a very critical scrutiny of government power.
In some respects, this contractarian theory resembles other prominent theories of constitutional decision-making. Both originalists and advocates of living constitutionalism voice great regard for individual rights, for instance,17 and claim to resort to their favored supplementary devices only when the plain meaning of the text proves elusive.18 But a contractarian approach would place far greater weight on the plain public meaning of constitutional terms than prevailing methods of interpretation seem willing to admit. No court faced with a standard form agreement that grants the offeror authority to regulate only “interstate commerce” would read it to limit the right of a comparatively powerless offeree to grow wheat19 or marijuana20 for personal consumption, for instance. Nor, therefore, should a court that aims to respect the consent of the governed read the constitution’s text any differently.
This contractarian theory also differs from currently prevailing theories by focusing on the contemporary public meaning of the constitution’s text, rather than on the public meaning ascribed to the text at the time of its ratification or the contemporary meaning ascribed to the text by latter-day judges. If we aim to respect the consent of the governed, after all, we care what they think when they read the plain text of the constitution – not what people long dead once thought about the text, or what judges and legal commentators now think. The next two sections explore these contrasts between first contractarianism and originalism, then living constitutionalism.




3 Contractarian Constitutional Theory versus Originalism
Originalists these days advocate reading the Constitution in light of the meaning of its words at the time of their ratification.21 That offers a relatively objective and certain means of interpreting the Constitution, especially when compared to the usual alternatives, which favor precedents and judicial discretion over plain language. The virtues of originalism stem more from its fidelity to the words of the Constitution, however, than to its fidelity to what those words used to mean. Textualism, not historicism, gives originalism its charms.
For friends of freedom, originalism has the virtue of generating such substantively attractive results as limited government, the rule of law, and respect for individual rights. We can credit that both to the Constitution’s bold and timeless words as well as to the supermajoritarian constraints imposed on its ratification proceedings.22 Query, though, whether we should pick our preferred theory of constitutional meaning based solely on its substantive results. If so, we would favor a philosopher king over a Constitutional republic. Not just the results but also the justifiability of our interpretive theory matters.23
At any rate, it is not so evident that originalism offers the best way to protect individuals from overweening state power. Granted, reading the Constitution today from a pretended eighteenth-century point of view sometimes bolsters individual rights, as when District of Columbia v. Heller gave an originalist interpretation to the Second Amendment. In other areas, however, the arcane practice of resurrecting meanings dead for more than 200 years can put our twenty-first-century rights at risk. Consider, for instance, the admission of the arch-originalist Justice Antonin Scalia that because public floggings were common in the Founding era, they would not qualify as unconstitutional “cruel and unusual” punishments today.24
Contractarianism offers all the textual fidelity of originalism without getting stuck in imagined understandings from long, long ago. Indeed, by relying on the plain, present, public meaning of the Constitution, contractarianism can achieve greater exactitude than originalism, which relies on a limited set of various and variously interpreted written documents to try to resurrect long-dead meanings. Conveniently, originalists speak only for those who cannot speak for themselves. In contrast, we can invoke a wide variety of mechanisms – polls, publicly edited encyclopedias, empirical studies of word counts and associations – to discern how the Constitution’s living subjects understand its words. And, quite appropriately, only our understanding – not the understanding of someone who no longer exists – can bind us.
In defense of originalism, and as John O. McGinnis and Michael B. Rappaport observe, the supermajorities required to adopt or amend the U.S. Constitution have helped ensure its “beneficence.”25 On their view, original-meaning jurisprudence generates not only good results but, since the Constitution aims to “promote the general welfare,” helps render the Constitution more justified.26 That defense of originalism comes with a twist, however; the authors require modern-day courts to adopt interpretative rules from the Founding era.27
It thus remains unclear what McGinnis and Rappaport would say about reading the Constitution the way that modern courts read standard form agreements between unequals, offered on a take-it-or-leave-it basis, backed with only weak proofs of consent. We cannot very well know exactly what interpretive rules Founding-era courts would have applied to that, a transaction characteristic of the modern commercial age. Perhaps they would have regarded such supposed agreements as unenforceable insults to freedom; the spirit of the then-recent Revolution of 1776 certainly suggests as much.28
At any rate, we have no reason to think that the Founding generation would have objected to the methods of interpretation and construction that a modern court would typically apply before enforcing any weakly justified standard form agreement between extant and new parties. All courts would favor reading the contract so as to best safeguard the consent of those relatively powerless latecomers from whom the older, more powerful party has asked submission. That approach would moreover have the commendable pragmatic result of protecting natural, common-law, and constitutional rights – probably more so than originalism, with its apologies for public torture, does.29
In seeming agreement with the contractarian approach, originalism has been defended as a way to honor the consent of the first parties to enter into the constitutional compact.30 The analogy suggests that citizenship comes with a covenant, one created many generations ago, that “runs with the nation” as it were, binding the living to the meanings of the dead. Even if that analogy fits, however, it does not generate a result that gives originalists comfort.
True, you may adopt a contract initially formed between others. It does not follow, however, that courts will thereby bind you to meanings held by the original parties. Suppose, for instance, that you purchased land bound by a covenant, formed in 1789 between neighbors agreed on maintaining a fire-free environment, forbidding the use of “outdoor lighting” on the property. Today, thanks to technological advances, that term effectively means something quite different from what it once did. What covenant did you agree to? One that forbids only rustic torches and lanterns in your backyard or one that also bans cool LEDs?
That nice puzzle of the private law has evidently escaped judicial attention. The closest precedent appears in cases where parties to agreements have evidently thought it sage to spell that they wanted the original meaning to control the interpretations of future parties to the same agreement.31 That suggests, but does not prove, a default that late-coming parties to a preexisting agreement would enjoy the benefit of an interpretation attributing the late-coming party’s understanding to the agreement, rather than the understandings of the parties who originally formed the agreement. Sound theory suggests likewise.
We must choose to favor one reading over another, after all – the objective meaning of the parties at the time of the contract’s initial formation or the meaning of the parties who later join the agreement. Time erodes meaning, poisoning it with error. Simple efficiency tells us to favor the meaning that we can find most quickly, easily, and accurately. That test favors using the present public meaning of the late-joining party.
If the original parties to an agreement want to make sure that their interpretation of its meaning prevails over that of any later-joining party, they should come out an say so. The Constitution contains no such clause. Evidence suggests, moreover, that a clause attempting to bind the Constitution to Founding-era meanings would not have won ratification in that era itself.32 As a consequence, the originalist case founders.
It bears noting that in many cases contractarianism and originalism generate the same substantive results. The plain public meaning of the Constitution’s words has changed little over the intervening years. “We the People,” still means those who “ordain and establish” the Constitution; “no law” remains “no law.” Judicial drift poses a much worse threat to textual fidelity than linguistic drift. Witness such absurdities as holding that “commerce” covers eating the fruits of your own labor,33 or that “for public use” allows private gifts.34 Both contractarianism and originalism condemn those judicial perversions.
Originalists evidently admire the Founders, and rightly so. All can appreciate the boldness of Thomas Jefferson, the wisdom of James Madison, and the independence of Benjamin Franklin. Those and others of their generation did not demand anyone to swear allegiance to their reading of the Constitution, however. They realized that later generations would read it by their own lights, for their own times. They doubtless hoped that their descendants would have the courage to cast off the chains of distant rulers for the living bonds of self-governance. On that count, contractarianism honors the Founders not by trying to recreate their thinking, but by following their example.




4 Contractarian Constitutional Theory versus Living Constitutionalists
Just as it differs from originalism in important respects, so too does the contractarian approach differ from so-called living constitutionalism. That theory vests judges with wide latitude to adapt the Constitution to modern times, embracing flexible meanings while respecting judicial precedent.35 Under living constitutionalism, “the best interpretation of the Constitution’s meaning changes in accordance with changing circumstances and events, and … it is the duty of all actors, including judges, to change their interpretations of the Constitution to reflect these changing circumstances.”36
A contractarian approach, in contrast, reads the Constitution in a manner calculated to maximize the consent of the governed. A contractarian starts, and often finishes, with the plain, present, public meaning of the text. That meaning would certainly count for more than judicial rulings to the contrary, which from the point of view of contract law offer at best only evidence of prior performances by the same parties under the same agreement.37
Are living constitutionalists willing to give up such cases as Kelo v. City of New London,38 in which the Supreme Court held that a forced transfer from one private party to another qualified as a “public use” under the Fifth Amendment; Home Building & Loan Association v. Blaisdell,39 which effectively gutted the Constitution’s mandate that states pass no law “impairing the Obligation of Contracts”;40 or Gonzales v. Raich,41 which read the power to “regulate purely intrastate activity that is not itself ‘commercial’”42 into text allowing Congress only to “regulate Commerce … among the several States”?43 It would seem hard to countenance those and other judicial deviations from the Constitution’s plain, present, public meaning. In those and other cases, a living constitution would part ways with a contractarian one.
Because it aims to maximize consent here and now, rather than 200 years ago, contractarian constitutionalism shares with living constitutionalism a concern for the present. Contractarianism focuses on what citizens and residents of the United States think the Constitution means, however, rather than what select employees of the U.S. government think it means.44 In their attempt to escape the dead hand of the past, living constitutionalists have handed too much power to present-day courts.




5 Conclusion: Remember the Now
This chapter has argued that to maximize the consent of those governed by the Constitution, we should interpret it according to its plain, present, public meaning and construct any remaining vagueness to favor individual rights. With all due respect to Justice Marshall, that means subjecting the Constitution to the same interpretive rules that we routinely apply to humble contracts.45 The result: a contractarian approach to constitutional law. By combining the textual fidelity of originalism with the responsiveness of living constitutionalism, the contractarian approach captures the best features of both. At the same time, it avoids the confusion and inequity that would follow from defining the Constitution according to a reconstructed understanding of those who first ratified it (originalism’s quixotic goal) and the pitfalls of vesting agents of the federal government with the sole authority to define the Constitution (a salient flaw of living constitutionalism). When it comes to justifying federal power, the consent of those who first ratified the Constitution, or those employed by the government itself, matters less than the consent of “We the People” who live under the Constitution, here and now.46
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Part III Practice




3.1 Best Practices in Governing Services*


1 Introduction: Thomas Paine’s Science
Thomas Paine was not the type to simply accept his supposed fate. A young man in the mid-1700s, he doubtless paced the dull lanes of Thetford, England, looking west and imagining the freedoms on offer in the New World. Unhappily apprenticed to his father, who made corset stays out of whalebone, Paine ran away from home to serve on a privateer. His first attempt to flee drudgery failed; Paine’s father dragged him back to staymaking. Paine soon tried again, though, and escaped to pursue ventures such as preaching, running a tobacco shop, and (remarkably, given his later polemics) collecting excise taxes.1
Paine experimented with so many professions because he failed in all. Nor did he achieve the other trappings of respectable English life. He lost his first wife to death, a second to separation, and fathered children by neither. At age thirty-seven, in search of a better or at least different fate, Paine finally escaped to America.2
Today, we remember Paine for his writings, which roused and unified revolutionary Americans. “Without the pen of the author of ‘Common Sense,’ the sword of Washington would have been raised in vain,” claimed John Adams.3 Paine was no mere pamphleteer, however. He also showed a penchant for industry and entrepreneurship, inventing the single-span iron bridge and a smokeless candle. He even got involved in encouraging the development of his day’s highest technology: steam engines.4 Paine was no mere propagandist; whether in political science or physical science, he turned cold facts into bold action.
What would Paine think if he could revisit today the country he helped create more than two centuries ago? Once past the shocking changes wrought by growth and change, Paine would doubtless subject the U.S. experiment in constitutional governance to a coolly objective appraisal. Where did it succeed? Where did it fail? How could it have been built and operated better? Paine would, in other words, give the U.S. government the same treatment he had given the British one.
Paine mercilessly criticized how the Crown had ruled and, all too often, misruled its American colonies. Finding fault in monarchy, he called for a different and better form of government – one that would secure “The Rights of Man” (as he titled his book on the topic) and pay due regard to the consent of the governed.5 Paine moreover had his political theories put through the rigors of real world testing, and lived to see his newborn America off to a promising start.
If we cannot recreate Paine’s revolutionary thinking, we can still emulate his approach to that greatest of human challenge: how to improve our social institutions. Since Paine’s day, we have learned a great deal about how governments work in theory and actuality. This chapter reviews the best practices of public and private providers in search of features suited for the next generation of governing services. It finds six.
To call these six practices best is not to call them universal. Far from it. Best practices represent something better than the commonplace. They certainly represent something better than most nation states manage. Why do nation states fall so short of ideal? They lack adequate incentives to do otherwise.
A nation state provides governing services within a specified territory, demanding payment in the form of taxes, regulations, and compulsory service. Some citizens expressly consent to that bargain, as when the President of the United States swears to preserve, protect, and defend the Constitution.6 With regard to many of its subjects, however, the nation state can claim no better than hypothetical consent, leaving its exercise of authority only weakly justified. Want a more justified mode of government? Supply laws, adjudication, and enforcement services on expressly consensual terms, under contract.7
Happily, the governing services industry seems headed in that direction. Traditional polities have long allowed people to opt out of public laws, courts, and police services by opting into private alternatives.8 Of late, nation states have begun outsourcing their functions at very large scales, creating privately owned and operated communities with all the size, sophistication, and independence of conventional cities.9 Contracting for governing services thus looks likely to grow more common.
As contracting for governing services grows more common, competitive pressures will likely force providers to respond to the demand of citizen-customers. And what will they demand? They will demand – and gladly pay for – governing services that hew to best practices.
This Chapter draws on history and theory to distill these six best practices for the provision of governing services:
	Respect for consent;

	Protection of fundamental rights;

	Independent adjudication;

	Clear and fair interpretive rules;

	Remedies for wrongs; and

	Freedom of exit.


More about each of those six best practices follows below. The fine-grained details of particular governing services will of course vary from application to application, and market to market. These best practices speak not so much about particular rules as about general guidelines.
Drawing from historical and theoretical examples, section 2 describes some general principles that do, will, and should shape the next generation of governing services. Section 3 observes that competition from contract-based alternatives stands to improve government in the U.S. and throughout the world by encouraging the better treatment of citizen-customers, making jurisdictional competition a sort of super best practice. Section 4 runs through some objections and answers to inviting greater competition in governing services. The Chapter concludes that growing recognition of these principles will normalize government, turning it from the special province of a few political monopolists into just another service industry.




2 Observations of Best Practices for Governance Services
This section surveys the theory and practice of governing services in search of general principles. It breaks the results into six best practices. The following subsections address each in turn.
Subsection 2.1 explains the importance of maximizing consent. The process of contracting for government services itself can do much to secure express consent, the gold standard of justification. Other measures, such as providing fair notice of jurisdictional boundaries and respecting fundamental human rights, can help to win implied and hypothetical consent.
Subsection 2.3 says a bit more about protecting fundamental human rights, a subject well worth special treatment. Fundamental human rights merit respecting, no doubt. But how and how much to do so?
Subsection 2.4 discusses a problem that nation states hardly acknowledge: a governing service must resolve not only disputes between its citizen-customers but also their claims against it. In any such dispute, a governing service should provide for truly independent adjudication – not by paid employees of either party but instead by mutually acceptable third parties. Nation states fall far short of that ideal; the next generation of governing services need not.
Subsection 2.4 praises clear and fair interpretations of governing laws. Esoteric theories of jurisprudence, developed and practiced by their official judges, allow nation states to evade the plain language of their own rules. Surely a governing service can do better. It can, by following the same straightforward and fair interpretive rules that already apply to contracts between private parties. In general, and in contrast to prevailing jurisprudential fashions, this interpretative approach would give governing documents their plain, present, public meanings.
Subsection 2.5 discusses why, to ensure the enforcement of their laws, governing services might want to consider alternatives to the incarceration so often employed by nation states. It argues instead for exiling lawbreakers and requiring that citizens and guests provide bonds against the risk of wrongdoing. Relatedly, section 2.6 argues that, to guard against de facto imprisonment, governments should preserve freedom of exit.





2.1 Maximize Consent
As noted above, we can maximize the justifiability of social relations by founding them on express consent. Nation states, because they typically rely on little more than hypothetical consent, fall far short of that ideal. To a notable degree, however, private parties can already opt out of a nation state’s default legal system and into another, mutually agreeable one. Choice of law and choice of forum clauses, widely used and enforced, allow contracting parties to choose what rules will govern their relationship and what forum will resolve their disputes. Contracts also determine membership in private communities such as homeowners’ associations and hotels, which compete with the nation state in providing rules, housing, security, recreation, and other services.
Contractual government represents simply another step along the continuum from the unjustifiable imposition of objectionable rules to the justified embrace of freely chosen ones. The Seasteading Institute, for instance, has outlined a variety of approaches to government, modeled on such examples as common interest communities, multiple-tenant income properties, and corporations, all of which rely at root on expressly consensual contractual arrangements.10 Advocates of establishing a free port in Somalia – an area notably free of any nation state’s control – have offered a detailed agreement, largely in the nature of a lease, that asks for the express consent of those it would govern.11 The Honduran’s ZEDE statute provides that landowners can put their property within the jurisdiction of a zone only notice, thus ensuring both the landowner’s consent and that of other parties who might claim an interest in the land.12
How can a system of government designed to win the express consent of its citizen-customers satisfy that worthy goal? As a general legal principle, signed and written agreements – especially when backed with video recordings and other proofs of sincere and comprehending assent – provide reliable proof of express consent. At least with regard to agreements with its residents, therefore, a governing service would do well to embrace a Statute of Frauds. Given that an electronic “OK” suffices, moreover, it should not be too difficult for a governing service to adopt a practice of having even temporary visitors expressly agree to local law.
Actions can speak as loudly as words in establishing consent. A governing service might thus fairly claim that anyone who intentionally enters its territory under notice of local rules thereby expressly consents to them. At the very least, that form of proof should apply to those who trespass despite posted notices.13
What about cases where getting express consent to a governing service just isn’t possible, as when two ships collide in the fog on the open ocean? Customary rules offer a safe backup. In general, in the law, they control by implication, leaving those who object to expressly object. Claims of implied consent also grow stronger to the extent that those who join a legal jurisdiction have the right to choose something other than its laws and courts for their private arrangements.14 As with regard to the right of physical exit, discussed below in subsection 2.6, keeping the right of legal exit open represents a best practice, too.
Hypothetical consent offers a third-best alternative when neither express nor implied consent obtain. Those offering governing services can win it by acting in ways to which their citizen-customers would agree, if asked. Nation states thus augment their authority by pledging, in such documents as the U.S. Bill of Rights and the UN Declaration of Human Rights, to respect fundamental rights.15 Like those documents, adoption of best practices in governing services calls for respecting citizen-customers’ persons, properties, and promises. The next subsection explains.






2.2 Protect Persons, Property, and Promises
Should governing services explicitly guarantee certain fundamental rights, such as freedom of speech and respect for private property? Nation states routinely do as much, promising to protect long lists of enumerated rights.16 Sometimes those promises amount to little more than pretty words; sometimes, as with the First Amendment of the U.S. Constitution, enumerated rights actually do limit government action. If for no other reason than market demand, contracts for governing services might also list some of the rights enjoyed by their citizen-customers. The U.S. Constitution’s Bill of Rights offers a worthy example in that regard. It protects both specifically named rights and, in the Ninth Amendment, other unenumerated ones. In that spirit, MacCallum and van Notten’s proposed agreement for a Somali free port offers a detailed list of freedoms, many of which echo those in the Bill of Rights, which would trump any legislative or contractual rule to the contrary.17 The Honduran ZEDE statute incorporates by reference foreign conventions and other international protections of human rights.18
But are specific enumerations of rights necessary? The success of Hong Kong in attracting immigrants and growing a thriving city suggests that combining the rule of law with the common law can do a great deal to protect fundamental human rights. From its very beginning Hong Kong offered, as one early promoter touted, “ample protection, for persons and property.”19 Protected from afar by England’s unwritten constitution, the citizens and residents of Hong Kong long enjoyed freedom of speech and religion, protection from unwarranted prosecution, and respect for commercial interests.20 The Basic Law through which the Chinese reasserted their authority over Hong Kong took a new approach, expressly recognizing a generous list of rights. Yet the government’s faith to those words has now become a matter of sore controversy. History holds manifold such paradoxes.
Hong Kong owes its success not to mere paper promises, but to a legal culture deeply rooted in the principles of the common law. The common law rules for torts, property, and contracts go very far, indeed, to protect our freedoms of conscience, expression, and association, our liberty from cruel or arbitrary legal procedures, and the security of our homes, papers, effects, and other properties.21 Whether the rule of law combined with the common law would suffice to protect fundamental human rights, precluding the need to list certain protected rights, remains uncertain. Only real-world testing can tell us what citizen-customers will demand in such matters, and how the governing services industry, public and private, will reply.
At the very least, prudence suggests that governing services should respect the rule of law and provide credible guarantees of the sanctity of persons, property, and promises. Toward that end the common law offers a well-tested set of rules – most notably, those embodied in tort, property, and contract law. Although the common law itself develops incrementally on a case-by-case basis, the American Law Institute has in its various Restatements of Law conveniently summarized the relevant principles in a statute-like format.22 A contract for governing services could incorporate select Restatements of Law by reference, using a choice of law clause to make those the default rules for tort, property, contract, and other areas.23 Or it could simply cite Ulex 1.1, the opens-source legal system described later in this part of the book.
And what about expressly listing sacrosanct fundamental human rights in a community’s fundamental governing documents? It seems like a popular practice and sometimes works to good effect. But rather than trying to achieve the perfect formulation of rights, a governing service might do better to simply offer a Most Free Person Guarantee – a promise to respect a claimant’s rights against government action at least as well as any nation state. The clause would thus operate like the Most Favored Nation clauses popular in international and commercial agreements, whereby one of the parties promises another to extend to it the same favorable treatment also offered to any of a group of similar promisees.
Suppose for instance that a governing service tried to stop one of its citizen-customers from publishing a controversial religious tract. The defendant could win by citing First Amendment of the U.S. Constitution. But if the same governing service tried to put the defendant in solitary confinement, she might find another country’s protections against inhumane punishment more helpful to her cause. The Most Free Person Guarantee would give citizen-customers peace of mind that their fundamental human rights would get the best protections on the market.






2.3 Provide Independent Adjudication
To resolve disputes fairly requires independent adjudication. As John Locke explained, justice serves “to avoid, and remedy those inconveniencies of the State of Nature, which necessarily follow from every Man’s being Judge in his own Case.”24 The courts of political institutions offer private litigants an independent forum for resolving disputes. The nation state’s courts do not, however, offer a truly independent forum for resolving disputes that name the state itself as a party, as when a citizen complains of a statute’s unconstitutionality.25 Contracts for governing services could do better in that regard by following the lead of the private sector, where contracts routinely include clauses providing that third parties will resolve disputes arising under the agreement by the use of mediation or binding arbitration.
Long practice has led to the development of rules, such as those promulgated by the American Arbitration Association26 and the International Chamber of Commerce,27 providing for the fair and efficient resolution of disputes by independent parties. The contractual clauses necessary to invoke those rules have likewise been polished into standard forms; for example: “All disputes arising out of or in connection with the present contract shall be finally settled under the Rules of Arbitration of the International Chamber of Commerce by one or more arbitrators appointed in accordance with the said Rules.”28 Various procedural rules help ensure the independence of such arbitrators. The American Arbitration Associations, for instance, offers a system where each party chooses an arbitrator and then those two arbitrators choose another, resulting in a balanced three-party panel.29 Ulex 1.1, described more fully later in the Book, uses the same device.
Theorists have often suggested that consent-rich legal systems should use similar methods to resolve disputes.30 Contracts for governing services would probably include the same sort of mediation and arbitration clauses so often now seen in contracts generally. Contracting out dispute resolution offers not only greater efficiency than a nation state’s courts do but also, and crucially in this context, a better prospect for unbiased judging.






2.4 Follow Clear and Fair Interpretative Rules
Many and various factions debate how founding political documents, such as the U.S. Constitution, ought to be interpreted. Their disputes go not just to the meaning of particular provisions, such as “unreasonable searches”31 or “cruel and unusual punishments,”32 but to how courts should approach the problem of reading a constitution or other founding political document in the first place. Living constitutionalists argue that the Constitution means what current judges say it does; originalism argues for the meaning held by those who originally ratified the Constitution.33
Governing services could avoid that interpretive mess by the simple expedient of remaining true to contract law. Compared to constitutional law, the law of contracts has largely solved the problem of interpretation. Constitutions remain relatively newfangled inventions, after all, whereas humans have had millennia to figure out how to interpret legally enforceable agreements. The common law, in particular, seems to have evolved a set of rules that encourage peace and prosperity.34 The American Law Institute’s Restatement of Contracts (2d) offers a convenient summation of the common law’s approach to interpreting contracts.35 Governing services need only incorporate those rules by reference in the choice of law clause in its founding agreements.
This best practice would offer a welcome respite from the interpretive puzzles riddling nation states’ constitutions, statutes, and other rules. Applying contract law principles to a governing service’s founding documents would give better notice to citizen-consumers of how those documents would be interpreted. The U.S. Constitution, in contrast, authorizes the creation of a judicial branch without limiting its interpretive power.36
Not only would the citizen-customers of a contractual governing service know what interpretive rules to expect; they could also expect those rules to generate interpretations friendly to their concerns. The common law generally looks for the plain, present, public meaning of a contract’s words and resolves uncertainties against a document’s drafter.37 In a contract for governing services, “no law” would thus mean what a typical citizen-customer would take those words to mean – presumably something along the lines of “not a single legally enforceable restriction is allowed.” The common law approach to interpreting contracts would moreover resolve any remaining uncertainties in favor of citizen-customers, given the relative bargaining power of the parties and the fact that the governing service would have written the contract.38






2.5 Enforce Laws via Exile and Bonding
Nation states enforce their rules via a variety of mechanisms, including damages or fines, equitable remedies, and imprisonment. A governing service could conceivably borrow any of those devices. Honduras, for instance, vested its ZEDEs with full authority to enforce not only civil but also criminal law, including exclusive control of their own police and prison system.39 This subsection focuses, however, on two related mechanisms for enforcing the law that might prove especially useful for private providers of governing services: exile and bonding.
History demonstrates that microstates and quasi-sovereigns often impose exile rather than imprisonment or capital punishment. In the mid-1800s, for instance, Hong Kong offered convicted criminals a choice between suffering their sentences or being sent into exile with an identifying tattoo. Any such tattooed criminal who returned in violation of exile faced both the original sentence and an additional flogging.40 The Hanseatic League relied on the threat of economic blockades to control foreign sovereigns and the threat of exclusion to control its own member cities.41 Exile has also proven widely popular in customary legal systems, which generally do not possess the infrastructure necessary for imprisonment.42
Exile need not be an all-or-nothing affair. Especially in modern, networked societies, it can come by degrees, as when a spendthrift loses access to credit or an ex-employee finds himself locked out of a former workplace. Properly implemented, exile offers a precise, inexpensive, and humane alternative to imprisonment. Theorists have thus described variations of exile, ranging in severity from outlawry to ostracism. The latter, in particular, might offer a useful enforcement mechanism for contractual governments.43
Whereas exile gets rid of troublemakers, a bonding mechanism can keep them out in the first place. To require that wrongdoers compensate their victims will mean little if wrongdoers cannot pay. To better enforce such laws, a contract for governing services could require that parties to it post bond, show proof of insurance, or provide some other guarantee that valid claims against them will be paid.
Nation states implement bonding policies piecemeal, as when they require drivers to carry insurance or licensees in certain professions to post bonds. Bonding mechanisms frequently appear in customary legal systems when, as among Anglo-Saxon bohrs44 in times past and Somali jilibs today,45 a group promises to stand for the good behavior of any its members. To help enforce laws designed to compensate victims of wrongdoing, theorists have suggested that a contract for governing services require its citizen-customers to post bonds and that hosts agree to vouch for their guests.46
Such a bonding mechanism would not only protect the rights of citizen-customers after the fact by ensuring that they get compensation; it would also protect their rights before the fact by screening out parties too dangerous to win any third party’s confidence. It need not prove especially difficult to implement, either. With regard to the law of suretyships and guarantees as elsewhere, the common law offers a trusted and time-tested set of rules, which a contract for governing services could import by reference.47
Best practices also requires, of course, that a governing service guarantee citizen-customers that it will pay any valid legal claims that they have against it.48 Simple fairness demands nothing less. It arguably demands considerably more. Traditional African legal systems often require officials such as judges or politicians to pay greater than usual fines, for instance, when they violate the same rules that they would presume to enforce on others.49 A governing service might likewise reassure wary citizen-customers by promising to pay more than just compensation for any abuse of its authority. Perhaps the market will come to demand that from every provider, making double damages the new best practice. For now, though, best practices would seem to go no farther than to require that a governing service ensure its solvency in the face of legal liability.






2.6 Keep Exits Open
Political scientists have long recognized that freedom of exit can limit the excesses of bad government.50 For the same reasons that nation states should and generally do allow the unhappy residents to emigrate, more consent-rich governing services would doubtless guarantee the freedom of citizen-customers to exit to other legal systems. Both history and theory support that policy.
Although more generally known for affording freedom of immigration, for instance, Hong Kong so typically supported freedom of emigration that the exception to that rule – an instance in 1922 when Hong Kong officials used armed force to prevent striking Chinese laborers from leaving the territory – stands out as a black mark.51 Customary legal systems also typically afford ample freedom of exit; they fairly well have to, given that they lack the means to deny it.52
Unsurprisingly, theoreticians describing contractual government have given careful thought to ensuring freedom of exit. Surprisingly, they have gone beyond merely allowing it. Barnett explains that to err on the safe side of justification, “consent-based regimes might have to subsidize the exit of those who do not consent.”53 MacCallum and van Notten implemented that idea in their model lease for a Somali free port by providing that a tenant leaving the territory after suffering violations of the agreement shall have the right to claim reimbursement of the costs of transporting his or her person and effects to another location (with such reimbursement capped at the cost that the disgruntled tenant bore to originally immigrate to the community).54 With regard to freedom of exit as generally, governing services will have to work hard to earn the express consent of their citizen-customers. Guaranteeing to help pay exit costs can make a governing service more attractive to would-be emigrants.





3 A Meta-Best Practice: Jurisdictional Competition
Insofar as a service provider enforces a monopoly over the supply of governing services, its justification suffers. Few of the supposed beneficiaries of a nation state’s governing services expressly consent to receive it. Many do no more than quietly suffer rule; some expressly object to it. A nation state can typically claim little more than the hypothetical consent of those it governs, arguing that an imaginary, abstract person would have agreed to its rule, if asked. Sometimes nation states fail even that weak test, instead unjustifiably trapping and preying on their subjects.55 A nation state thus cannot very convincingly claim the implied consent of its subjects based simply on their failure to exit its jurisdiction. Most people live where they live for other, nonpolitical reasons.
A nation state can improve its claim to implied consent, however, insofar as it makes it easier for unhappy subjects to opt out of its rule. Freedom of exit, while long understood as a necessary step toward improving the competitiveness of governing services, covers only half of the equation. As theoreticians have recently begun to take note, freedom of entry into better systems of government matters, too.56 Choosy citizen-customers care not simply about the costs of leaving one jurisdiction or the costs of joining another one, after all; they care about the net costs of making such a move.
At some limit, of course, freedom of exit and freedom of entry blend together. Someone unable to escape a bad legal system necessarily lacks the option of fleeing to a better one, for instance. The difference between the two freedoms becomes clear, however, when we consider that citizens can in general now exit from the frying pan of one nation state only by jumping into the fire of another. That lack of choice makes it hard to regard living under the rule of nation states generally as implying much about consent.
In a more consensual world, people unhappy with the rule of nation states would have another option: contracting to receive governing services from private parties. The resulting increase in competition, far from threatening nation states, would ender them more justified. It becomes more plausible to claim that sedentary subjects consent to a government, after all, when they can easily access alternative legal systems.
Respecting the choice of law provisions in private parties’ contracts – a routine matter for courts in the United States – represents a step in that direction, as do the pockets of relative autonomy that China has created with its SEZs and that Honduras plans to create with its ZEDEs. Contracts for governing services, insofar as they come to substitute for a nation state’s founding documents, promote that beneficial trend. In the search for best practice in governing services, jurisdictional competition works like a meta-principle, one that helps ensure that even the best governments keep trying to get better.




4 Objections and Answers
This section briefly raises and answers some objections to this chapter’s account of general best practices in governing services.





4.1 Imperfect Consent
Objection: A consent-based approach to analyzing governing services cannot accommodate parties who because of age, ignorance, mental incapacity, intoxication, or other factors cannot reliably act in their own self-interest.

Answer: The common law of contracts has long experience in policing the limits of consent, providing us with good rules for the hard cases that governing services would face. Where age, mental incapacity, or intoxication make consent dubious, a disadvantaged party suffers only voidable contract obligations, empowered to enforce good deals yet free to shake off bad ones.57 In cases where one party presses a standardized form agreement on another, as when a governing service invites an immigrant to become a citizen-customer, the common law protects the adhering party from terms that the contract’s drafter knows or should know would, if brought to the attention of the adhering party, evoke rejection.58 Parties suffering from mistake, misrepresentation, undue influence, duress, or fraud find relief through a collection of well-crafted and tested rules.59
Nobody can reasonably expect perfection from any social institution. In the common law, however, we find a comprehensive and practical set of rules for making sure that consent counts only when it should. These rules, applied to governing services, would protect disadvantaged parties from unjustified legal obligations reasonably well, and likely better than any alternative mechanism.








4.2 Judicial Independence
Objection: Paper promises mean little if not protected by an independent authority. What court will have the power to interpret the terms of a contract for governing services, and how can we be sure it will protect citizen-customers?

Answer: Subsection 3.3 argues that governing services should use an independent third party to adjudicate all disputes arising in its jurisdiction – not only disputes arising between its citizen-consumers but also disputes arising between them and the governing service itself. For example, someone aggrieved about rough treatment at the hands of the governing service’s officials might seek relief before a panel composed of one judge of the plaintiff’s choosing, one of the governing service’s choosing, and a third judge chosen by the first two. Such a procedure, borrowed from the private sector, ensures both professionalism and impartiality. Indeed, it offers considerably more impartiality than the more ordinary practice, under which officials of the nation state judge claims against their employer.








4.3 Voting
Objection: This list of best practices says nothing about voting; governing services run the risk of adopting voting rules that fail to respect democratic processes and run roughshod over individual rights.

Answer: Extant governments can hardly claim to have perfected democracy or its variants, such as constitutional or parliamentary republics. Newer governments, because they have to attract residents, have powerful incentives to study and adopt the voting rules most likely to both invite participation and protect individual rights. Traditional nation states may or may not provide the best models. The small size and relative independence of newer governments will encourage the search for new and better ways of translating residents’ preferences into good public policy. (Chapter 3.5 suggests “double democracy.”) Though we cannot be sure what will result from bringing greater entrepreneurship to governing services, we have little reason to assume it will result in voting rules any worse than those now in wide use.








4.4 Tragedy of the Anti-Commons
Objection: Because they use private law mechanisms to supplant public law ones, governing services founded in contract run the risk of over-privatizing resources, resulting in a tragedy of the anti-commons where conflicting property claims gum up social life.

Answer: Private law mechanisms do not rule out common ownership and access. As homeowners associations, condos, and housing cooperatives demonstrate, contractual communities offer a wide range of common properties, including buildings, streets, parks, and pools. Striking the right balance between individual and joint ownership can prove tricky, but there is no reason to think that traditional political communities can do any better at it than the next generation of governing services, which will have to compete for their citizen-customers.








4.5 Backward Feudalism?
Objection: The prospect of a polycentric order of quasi-sovereign governing services runs against the historical trend toward more and more universal and global systems of government, threatening to return us to a simpler but more brutal era of fractured polities, local despots, and powerless serfs.

Answer: Far from running against the tide of history, the advent of increasingly consent-rich governing services represent a continuation of a trend famously described by Sir Henry Sumner Maine as the move from status relations to contract ones.60 Although Maine spoke primarily of the transition from feudal to commercial societies, the same holds true of the transition from traditional citizenship, typically premised on mere residency within the jurisdiction of the local political monopoly, to the relatively more consensual relationships arising between newer governments and those that they must compete to attract. Though the resulting polycentric order will likely end up more simple than the modern nation state in terms of substantive rules, it will also likely encourage the growth of a more complex, variegated, and sophisticated civilization. That is no paradox. Overly complex rules stifle growth, whereas the right few simple rules can generate innovation.
Nor will a more consent-rich social order lead to a dark age of fractured feudalism. Truly and happily, we should expect the trend toward greater international cooperation to continue. It is headed not toward a mega-state, like an armed United Nations, though. Instead, as explained the book’s conclusion, these trends will more likely give rise to a network of stateless associations.61







5 Conclusion: A Program for Field Testing
How can humans live together in peace and prosperity? The answer has too often eluded us. The failures of human institutions run from the chronic to the acute, from the local to the pandemic, and from the annoying to the fatal. Here, as in so many other areas, science can help.
To advance the science of government requires both a theoretic framework and experimental evidence. Graduated consent theory, which provides a way to assess the justification of governing institutions, provides the former. For experimental evidence, we can draw on a wide range of examples, including traditional polities, homeowner associations, Hong Kong under both English and Chinese rule, and Somalia under nobody’s. All show respect for the same basic best practices. Honduran ZEDEs, seasteads, and other start-up communities may soon teach us even more – if nation states will allow the competition.
Why should anyone expect a nation state to invite competition in the supply of governing services? To some degree, even if they abhor the prospect of competing governments, nation states face a common pool problem. It takes just one nation state willing to effectively lend out its sovereign powers – Honduras, for instance – to show the whole world a new and improved form of government. The experiment might flop, of course, and leave traditional politicians strutting. Theory and practice suggest, though, that introducing more competition to markets for governing services will improve the lot of citizen-customers at the expense of former nation state monopolies. The principles of supply and demand apply to all sorts of exchanges, after all – not just expressly consensual ones.62
That may not sound like an appealing prospect to everyone, granted, but political institutions should welcome the prospect of more consensual alternatives. Somewhat paradoxically, a nation state that relaxes its monopoly on power grows stronger in the process. By making it easier for its subjects to opt out of its rule and into better forms of government, a nation state wins a stronger claim to the implied consent of its subjects. That, in turn, gives it stronger claim to justified legal force. What greater power could politicians want?
A nation state that fosters alternative governing services learns, moreover, to serve its subjects better. Competition for citizen-customers will drive innovation, uncovering new solutions to the age-old problems of violence, theft, accident, and fraud. By nurturing and studying small-scale, semi-sovereign start-up communities, a country can learn more about the particular needs of the populations it serves. The U.S. government, for instance, might learn from Sandy Springs, Georgia about the benefits of a political institution providing services through outside contractors identified through open-bidding processes and closely monitored by elected officials.63
Friendly competition inspires improvement in markets, games, and governments. Informed voters should thus favor policies that increase freedom of choice in governing services. Granted, those who enjoy political sinecures or privileges may not welcome the immediate results of giving up some monopoly power. The bracing effects of a free market in governing services would benefit almost everyone in the long run, though.
Where would that long run toward better government take us? To a world where the best practices described in this chapter become merely standard practices. Then, governing services eager to satisfy the demand of their consumer-citizens will routinely guarantee:
	Respect for consent

	Protection of fundamental rights

	Independent adjudication

	Clear and fair interpretive rules

	Remedies for wrongs

	Freedom of exit.


That offers only a generalization of best practices for governing services, of course. Exactly how governing services meet those standards will depend on contingent facts, such as consumer demand and market competition. Only actual practice can discover those details. For now, it suffices to note that the jurisdictional competition, a sort of meta-best practice for governing services, offers the best prospect of generating results most agreeable to citizen-customers.
Thomas Paine, surveying the prospects for a government founded on popular consent, concluded that “we have every opportunity and every encouragement before us, to form the noblest, the purest constitution on the face of the earth. We have it in our power to begin the world over again.”64 With words such as those, Paine inspired the Founders to try a bold experiment in self-government, to their honor and posterity’s benefit.
The next several chapters of this part do not try to match Paine’s rhetoric. Who could? Instead, they describe a variety of practices – holding governments liable, citizen courts, shared cities, double democracy, and Ulex – designed to help the next generation of governing services become the best generation of governing services. In that, this Book pays homage not to the heat that Paine cast, but to the illumination provided by his scientific approach to improving governing services.
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3.2 Abolish Governmental Immunity*


1 Introduction: Are You Kidding?
Law professors have what in their circles passes for a joke. There is not much to it. Typically, the professor leans forward with raised eyebrows and asks, “What’s the correct answer to every legal question?”
After a pause, with an impish grin, comes the punch line: “‘It depends.’”
What is funny about that? Not much. But profs like to follow up that so-called joke with an explanation – sure death to any surviving humor: “You see, the correct answer to any legal question depends on the particular circumstances of the case at hand. So that’s always a correct answer. But it’s what you add after ‘It depends’ that clients pay for.” Student victims usually also hear an uplifting coda along the lines of “That’s what you’re here to learn!” Ugh.
This chapter asks a very serious question: Does the government face legal liability for its wrongs? You know the answer will not be funny: “It depends.”
And it only gets worse. If you keep spinning out the rest of the answer, like any good attorney would, you soon discover that whether the government faces legal liability for its wrongs depends on a lot of factors, but almost all of them lead to a very sad conclusion: No. The government does not generally face legal liability for its wrongs.
The scope of governmental immunity from civil law depends, of course, on what sort of government you have in mind.1 Private governments, such as those that run common interest developments, businesses, churches, universities, and so forth, do not typically enjoy special privileges against legal liability. If they intentionally or negligently harm one of their members, or defraud them, or otherwise commit civil wrongs, they must face the consequences in a court of law. In contrast, political governments often grant themselves immunity from civil liability.
Again, it depends on the particular government in question, but throughout the United States, all levels of government – federal, state, and local – enjoy immunity from civil lawsuits. Courts have, moreover, extended this privilege from sovereigns to their officials. Inspired by the sort of royal privileges that the Constitution expressly rejects, and invented by public officials all too eager to exempt themselves from the same laws they would impose on others, governmental immunity violates the most fundamental precepts of the rule of law. Aggrieved subjects have rioted over lesser things than being denied judicial relief for legal wrongs – things like tea imposts, for instance.2 And whole colonies have revolted against the idea that a privileged few enjoy immunity to violate everyone else’s rights.3
Governmental immunity in the United States originated from bad authority and bald assertion, took root when judges exempted themselves from civil liability, and spread to immunize all manner of governmental bodies and agents. This historical evolution shows all too well what follows when government courts decide the government’s exposure to civil litigation: They tend, for predictable public choice reasons, to increase government power at the expense of individual rights.
The doctrine of governmental immunity exempts sovereigns and their agents from the law of the land, empowering them to invade private rights without facing judicial remedies. Sovereign immunity extends in whole or part to the 21.8 million employees of state and federal governments in the United States, giving them qualified good-faith immunity.4 The largest and most powerful institutions in our country thus claim to be above the law, exposing themselves to its civil processes only piecemeal if at all and then only as a gracious concession to the people it nominally serves.
Consider the paradox: Exemption from normal civil liability was a characteristic enjoyed by those holding noble titles in English law – titles that the Constitution expressly rejected and forbade.5 And while nobles once constituted 5 percent of the English population,6 government employees now constitute nearly 7 percent of ours.7
This chapter suggests another approach to governmental immunity: abolish it. Abolish it and subject sovereigns and their agents to normal civil liability. The rule of law demands nothing less.
Perhaps that does not go far enough. Perhaps, as in traditional African legal systems, government officials should be held doubly liable when they violate private rights.8 For now, though, it would suffice to subject all governments in the United States and their officials to ordinary civil liability.
Governmental immunity finds no defense in the supposed paradox that would arise if the government stood as a defendant in its own courts. Perhaps the Founders could not think of any forum except federal and state courts for resolving claims against the government. Since that day, though, the private sector has developed impartial and efficient mechanisms for resolving civil disputes. The best practices developed by American and international nongovernmental organizations, implemented in the citizen courts described in Chapter 3.3, would prove ideal for deciding suits between governments and individuals.
First, though, this chapter makes the case against governmental immunity. Section 2 reviews the status of government immunity in the United States, revealing the privileges it bestows upon some of the most powerful institutions in the country and about 7 percent of its population. Section 3 summarizes the origins and growth of governmental immunity in the United States. Section 4 surveys expert assessments of government immunity (preview: “Are you kidding!?”). But every dog must have its day, so Section 5 reviews the best arguments for governmental immunity. Despite its moment in the sun, the doctrine remains a dog, so to speak. The chapter thus concludes by calling for the abolition of governmental immunity in the United States and wherever it threatens the rule of law and civil liberties.




2 Governmental Immunity in the United States Today
The doctrine of governmental immunity reaches far and wide in the United States, exempting powerful institutions and millions of people from some or all liability for violating common law or constitutional rights. This section briefly reviews how governmental immunity entered the law of the United States and what commentators say about the doctrine today. This exercise does more to explain governmental immunity than to excuse it.
Because of governmental immunity, citizens and residents of the United States suffer fewer remedies for violations of their own rights than public parties, whether institutions or employees, do. The government could sue you for, say, intentionally smashing the hood of one of its vehicles by using it to break your fall from a third-story window, just like any other party. If anything, in fact, offenses against the sovereign trigger even more legal liability – including possibly criminal charges – than similar offenses against private parties. But would you enjoy a similar claim against the government or its agent if during, say, a movie-grade melee, an official good guy committed a similar smashing of your car’s hood? Likely not.9
Those who enjoy the privileges of governmental immunity include a wide range of federal and state institutions, from the most powerful sovereign known to history to municipal wastewater treatment districts, and some 21.8 million employees (about 7 percent of the national population).10 What could justify granting so the great and numerous a host these special legal privileges?
The expense and indignity that governmental immunity imposes on private parties might make sense if it qualified as a necessary evil. But that seems unlikely; governments abroad do well enough without it.11 Governmental immunity bears little of the honor bestowed on well-founded precedents or wise public policy, and moreover bears much of the taint of self-service. Sovereign immunity and its direct offspring, official immunity, make private individuals bear the brunt of wrongs committed in pursuit of the public good. Neither history nor efficiency nor equity can justify governmental immunity. We can best explain it as a public choice tragedy, the predictable result of letting government agents judge government wrongs.




3 The Origin and Growth of Governmental Immunity in U.S. Law
Exactly how a general presumption of governmental immunity wormed its way into the law of the United States may remain “one of the mysteries of legal evolution,” but it gives every appearance of proceeding under cover of ignorance, if not bad faith.12 “Obscurity and uncertainty” shroud the origins of the doctrine.13 Commentators find “the case for immunity [] inconclusive and unpersuasive on historical grounds,”14 blaming its reception in the United States “on a pervasive misunderstanding of English legal history and a convenient disinclination to consider the distinctive history and political philosophy that underlies the federal government.”15
Edwin M. Borchard, a seminal scholar of governmental immunity in the United States, summed up its ignominious history this way: “The reason for this long-continued and growing injustice in Anglo-American law rests, of course, upon a medieval English theory that ‘the King can do no wrong,’ which without sufficient understanding was introduced with the common law into this country, and has survived mainly by reason of its antiquity.”16 Despite springing from somewhat dubious seed, governmental immunity has spread throughout the law of the United States, exempting all types of sovereigns and officials from ordinary civil liability.
The Founders took care to spell out one very narrow kind of governmental immunity in the Constitution’s Speech and Debate Clause. It provides that legislators “shall in all Cases, except Treason, Felony and Breach of the Peace, be privileged from Arrest during their Attendance at the Session of their respective Houses, and in going to and returning from the same; and for any Speech or Debate in either House, they shall not be questioned in any other Place.”17
The interpretive principle of expressio unius suggests that by providing an exemption from civil liability solely in one small area, the Founders meant to leave the government and its officials subject to ordinary civil liability in all other respects.18 And indeed, nowhere else does the Constitution provide immunity to the government or its agents.19
Other provisions of the Constitution likewise suggest that the Founders did not assume that sovereigns or their officials could escape ordinary civil liability.20 In defining the scope of the Senate’s impeachment power, for instance, which reaches all executive and judicial officers,21 the Constitution provides that “the Party convicted shall nevertheless be liable and subject to Indictment, Trial, Judgment and Punishment, according to Law.”22 Suffering impeachment by the Senate, in other words, does not foreclose liability to private parties. Also, the Constitution forbids the United States from granting any “Title of Nobility”23 – a grant characterized by the privilege of violating commoners’ rights without suffering liability to them.24 More generally, the Constitution provides that it “shall be the supreme Law of the Land” – something that could hardly hold true if the government or its officials could violate the Constitution without suffering the same legal strictures that the rest of us face.25
Although the Supreme Court derogated governmental immunity at a time when the Founders remained in living memory, it later gave judges immunity from civil suit, establishing a precedent that spread throughout the law of the United States.26 The 1793 case of Chisholm v. Georgia held that a citizen of one state could maintain a suit against another state’s government; sovereign immunity offered no exemption from civil liability.27 The states rushed to ratify the Eleventh Amendment soon thereafter, giving themselves immunity from paying the onerous debts they had incurred during the War of Independence.28 Notably, it took a constitutional amendment to privilege sovereigns against civil liability in that instance. Soon thereafter, governmental immunity began to creep less ostentatiously into the law of the United States, through rare and scattered cases.
The process of crafting governmental immunity began by hints, found voice in dictum, and was born by judicial pronouncement. In holding that the government could be subject to suit only by its own consent, in the 1821 case of Cohens v. Virginia, the Supreme Court strongly implied that the government could not be sued if it did not consent.29 Chief Justice Marshall ventured beyond the holding, asserting that “a sovereign independent State is not suable, except by its own consent,” and that the “general proposition will not be controverted.”30
The Court cited no authority for the proposition; it provided its own. Moreover, it did so unnecessarily. The Court ultimately held that Virginia had consented to submit to the jurisdiction of federal courts when it ratified the Constitution. Sovereign immunity adds nothing to that holding and wrongfully forecloses the possibility that Virginia was not immune from its own civil law in its own courts. Marshall thus did not need to invent governmental immunity. But invent it he did.
Marshall could not have found the doctrine of governmental immunity in English law, where individuals could in fact win relief for private claims brought against the crown or its agents.31 As Professor Donald L. Doernberg put it, with fitting irony, “[T]he American form of sovereign immunity created a system of official accountability even less protective of individual rights vis-à-vis government than the English system the colonists had thrown off because it denied them those rights.”32 Despite Marshall’s somewhat creative approach to the doctrine, by 1882, the Supreme Court could cite his dictum in Cohens as the genesis of governmental immunity in the law of the United States, explaining, perhaps with a hint of apology, that “the principle has never been discussed or the reasons for it given, but it has always been treated as an established doctrine.”33
Just as sovereign immunity took root in the law of the United States by some combination of misapprehension and judicial invention, so did the privilege of immunity spread from the sovereign to its officials. The process began with government judges exempting themselves from the jurisdiction of government courts, based on a misstatement of English law.34 Today, tens of thousands of federal and state officials enjoy complete or partial immunity from ordinary civil processes.
Over a century ago, in Bradley v. Fisher, the Supreme Court asserted that the immunity of judges from civil suits relating to abuse of authority “has been the settled doctrine of the English courts for many centuries, and has never been denied, that we are aware of, in the courts of this country.”35 In that, the Court erred. English law generally presumed judicial liability, in fact, and American decisions had throughout the nineteenth century exhibited a mixture of judicial immunity and liability.36
English law recognized one exception to the presumption of judicial non-immunity: a judge of a court of record was liable for wrongful acts only if he committed them outside the scope of his authority.37 All other judges faced liability for all their wrongful acts, committed under color of authority or otherwise.38 Why did judges of courts of record get special treatment? Because the king asserted that his word concerning events that took place in his presence was indisputable, and he extended that privilege to his judges.39 Judicial immunity thus sprang from sovereign immunity.
Though state courts had shown diverse approaches to the question of judicial immunity, Bradley set the theme for U.S. law thereafter, establishing a presumption of immunity for all judicial acts except those clearly outside the court’s jurisdiction.40 Judges later extended their own immunity to a wide range of their fellow governmental employees, such as prosecutors and administrative functionaries engaging in quasi-judicial acts.41 Courts have even extended the privilege to private arbitrators, protecting them from civil claims of wrongful judging.42 (Notably, from a public choice perspective, retired government judges constitute a comparatively high percentage of private arbitrators.43)
Bradley paints a telling portrait of the machinations of self-interest: As soon as they faced suits for failure to fulfill the obligations of their offices, judges in the United States held themselves immune as a class from the same civil liability that they imposed on others.44 Bradley did not skimp on the privilege either, instead holding that “judges of courts of superior or general jurisdiction are not liable to civil actions for their judicial acts, even when such acts are in excess of their jurisdiction, and are alleged to have been done maliciously or corruptly.”45 The case proved controversial, denounced by commentators as “reflecting judicial misunderstanding of both what the law was and how and why it developed.”46 But it proved effective, establishing a channel by which the sovereign immunity created in Cohens might flow to the benefit of the sovereign’s officials.
Today, all manner of sovereigns and officials enjoy complete or partial immunity from ordinary civil processes. Sovereign immunity appears most commonly in the guise of the privilege against civil liability claimed by default by federal, state, and municipal institutions.47 Courts have extended sovereign immunity to public bodies as small and diverse as school districts,48 airport corporations,49 and wastewater management operations.50 Government entities can and often do waive their presumptive immunity in whole or in part, as the federal government did in waiving its non-tort action immunity in the Tucker Act,51 and its tort immunity in the Federal Tort Claims Act.52 But a private party’s right to sue the government remains a matter of legislative discretion; courts will not enforce it absent statutory authorization.53
Largely barred from suing sovereigns for violations of their rights, plaintiffs have resorted to suing officials personally through Bivens actions (for federal officials)54 or § 1983 actions (for state or local ones).55 These suits have limited effect. Legislators, judges, and high-level executive officers enjoy absolute immunity from civil suit, exempting them even from allegations of unreasonable or malicious action.56 Lower-level officials enjoy qualified good-faith immunity, shielding them “from liability for civil damages insofar as their conduct does not violate clearly established statutory or constitutional rights of which a reasonable person would have known.”57 All these privileges operate not merely as defenses to liability, but as immunities to suit, allowing dismissal of litigation at the earliest possible stage.58
How can we summarize the long and complicated development of governmental immunity in the law of the United States? Though the Founders evidently took a dim view of putting the government or its agents above the law, their revolutionary ideals soon fell out of favor. From an unsupported dictum, sovereign immunity grew case by case into an unquestioned doctrine. Insofar as the privileges that English law afforded to royalty had any application to an independent America – a dubious proposition at best – they were misunderstood or misconstrued. Nonetheless, governmental immunity now completely or partially exempts a wide range of sovereigns and officials from liability for violating others’ constitutional and common law rights.




4 Commentary on Governmental Immunity, Pro and (Mostly) Con
A long and distinguished line of academic commentators has disparaged governmental immunity, often in tones of incredulity, dismay, and outrage. They have condemned it as “the antithesis of government by consent,”59 complained that it “turns human rights protection on its head, protecting the government against the citizenry rather than the reverse,”60 and worried about “the adverse effects of sovereign immunity on courts’ capacities to provide individual justice.”61 Commentators have called it “a repugnant doctrine, at odds with the most basic precepts of the American Constitution,”62 and an “unwanted and unjust concept.”63 They have bluntly concluded that it “must go.”64
Akhil Reed Amar thundered that in creating and sustaining governmental immunity, the Supreme Court “misinterpreted the Federalist Constitution’s text, warped its unifying structure, and betrayed the intellectual history of the American Revolution that gave it birth.”65 Donald L. Doernberg devoted an entire book to arguing that sovereign immunity does not comport with the rule of law and violates the Lockean principles on which the United States was founded.66 Some authority weighs in favor of the governmental immunity, of course – academia would be a poorer place without such dissent – but even its staunchest defender chides the doctrine for a lack of “coherent justification.”67 Many more commentators regard it with skepticism if not scorn.
Doubtless because it represents established law in the United States, judges have not criticized governmental immunity with anything like the same passion. The Supreme Court has noted the legislative branch’s “disfavor of the doctrine of governmental immunity from suit,” as evidenced by the passage of laws waiving the privilege, and has followed the lead of lawmakers by construing such waivers liberally.68 Dissenting from what he regarded as a deviation from that policy, Justice Stevens went further still, decrying governmental immunity as “nothing but a judge-made rule” and “a persistent threat to the impartial administration of justice.”69 For the most part, however, government judges find little to criticize in governmental immunity. (But then again, it bears noting that the doctrine directly benefits judges by protecting them from civil lawsuits.)




5 Policy Arguments for Governmental Immunity
How do government judges justify governmental immunity? Apart from whatever authority long acceptance of dubious claims, such as those made in Cohens and Bradley, can afford, they tend to explain governmental authority as essential to prevent public business from undue interference. As the Supreme Court explained in Harlow v. Fitzgerald, “public officers require this protection to shield them from undue interference with their duties and from potentially disabling threats of liability.”70 The Court has voiced particular concern for the immunity of the president because “diversion of his energies by concern with private lawsuits would raise unique risks to the effective functioning of government.”71
Note how this defense of governmental immunity implicitly condemns our civil justice system. It presumes that if private plaintiffs could sue governmental institutions and agents, the costs imposed on defendants, and thus indirectly imposed on the public, would outweigh the net benefits. Federal and state governments in the United States have important obligations, no doubt, and civil litigation can prove distracting (even when most of the work can be fobbed off on government attorneys), but governments abroad seem to manage similar stresses without undue difficulty, as do private institutions and individuals throughout our society. Common interest communities can rival cities in size, and often surpass them in quality, without enjoying the privilege of immunity. And how can a government bureaucrat claim a more urgent need to escape civil liability and get back to work than a private hospital or doctor?
This counterargument to the claim that private lawsuits risk distracting important government operations sounds in hypocrisy but does not rely on it. The problem with the doctrine of governmental immunity is not so much the ugly contradiction of recreating the privileges of royalty in a constitutional republic founded on the principle of protecting individual rights under equality of law as it is the practical effect of exempting sovereigns and their agents from ordinary civil liability. Private organizations “eat their own dog food” for good reason; consuming what you offer the public gives you a keen appreciation of your failings and a strong incentive to do better. Because it dampens an important feedback loop, governmental immunity leads to governmental impunity.




6 Conclusion: The Punchline
The doctrine of governmental immunity disrespects our rights and makes mockery of the rule of law. And for what? Not for any good reason, so far as the above analysis can discern. This chapter therefore concludes by calling for the abolition of sovereign and official immunity, in the United States and wherever it persists.
Abolishing governmental immunity would redress the complaint, widespread and well founded, that the doctrine contradicts the fundamental principles and plain language of the U.S. Constitution. Far from removing a necessary feature of our political institutions, the reform would bring the law of the United States into conformity with that of the rest of the developed world. Notably, “rest of the developed world” here includes England, the supposed inspiration for governmental immunity, both at the time of its domestic reception72 and today.73 It also proves instructive that private communities, many of them rivaling the size of cities, thrive despite enjoying nothing like the benefits of sovereign or official immunity. Good government evidently does not have to mean excusing bad acts.
But if government courts do not hear claims against the government, who will? Federal regulations already allow some relatively small claims against the government, brought under a few statutes, to go to court-annexed arbitration.74 The same regulations expressly bar common law or constitutional claims from such proceedings, however, and refuse to recognize any arbitral award of injunctive or declaratory relief.75 The law of the United States can and should do more to ensure the fair resolution of legal claims brought against the government or its agents. The next chapter takes up that challenge and offers citizen courts as its answer.
Merely pointing out the foibles of governmental immunity has evidently not yet sufficed to topple the doctrine. Perhaps competition from newer and better ways of remedying legal wrongs will help speed reform. And that is nothing to laugh at.
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3.3 Citizen Courts*


1 Introduction: Guns versus Gavels
The Founders of the United States did not trust standing armies. They remembered too well the Boston Massacre, where Redcoats fired on a crowd of civilians, killing five.1 The Declaration of Independence cited the English practice of imposing standing armies upon the colonies as just grounds for revolution.2 During the Constitutional Convention, James Madison and others cautioned against standing armies.3 The Founders had learned from bitter experience the danger of putting guns in the hands of a multitude sworn and trained to use them in government service – a potentially lethal mistake.
The Founders did well to worry about guns. Maybe they should have worried more about gavels, though. Both, after all, have the power to destroy. And neither can claim to always hit its mark.
The Founders did not create any permanent standing army to speak of (that would wait until World War II). They did create a standing judiciary, though. How? By putting gavels in the hands of a multitude sworn and trained to use them in government service.4
The Founders might not have thought about it that way, but that was the practical effect of creating a federal judiciary vested with jurisdiction over cases arising under the Constitution.5 That jurisdiction includes cases in which the federal government is itself a party, problematic combination. Nor it is a minor gaffe. Such cases have amounted to more than 10 percent of all federal cases in recent years.6
Letting federal officials assume exclusive jurisdiction to decide cases against the federal government has had results as predictable, and in the long term as destructive, as loosing millions of intensely indoctrinated and heavily armed young men upon the world. The legal chicanery that introduced the doctrine of governmental immunity to the United States, described in Chapter 3.2, offers just one of many examples of the phenomenon. Add up the cases in which government judges have unfairly favored the government, in ways large and small, obvious and subtle, and you end up explaining a lot of the growth in federal power over the past century. The way that bullets destroy flesh, self-judgment destroys the rule of law.
This brief chapter describes the problem and offers a cure. Section 2 repeats the case – a surprisingly obvious one, in retrospect – against giving government courts a monopoly on deciding legal claims against the government itself. Future generations will look back on present judicial norms the way that this generation shudders in recollection of trials by ordeal. Section 3 explains how to implement citizen courts. It is not at all difficult – another reason why history will marvel that governments ever did things differently. The chapter concludes by taking a stand against a standing judiciary.




2 The Judgment against Self-Judging
It stands as a fundamental principle of justice that no party to a dispute should have unilateral power to decide it. Locke cited the threat of self-judgment as a fundamental reason for having a State, reasoning it can offers a neutral third party for resolving disputes between contesting parties.7 James Madison echoed the same sentiment: “No man is allowed to be a judge in his own cause: because his interest would certainly bias his judgment, and, not improbably, corrupt his integrity.”8 Smart men, both, but you do not have to be a genius to see that nobody should get to judge their own case.
If a court breaks that rule, the other ones do not much matter. If a court cannot provide very strong guarantees that it can administer justice impartially, it cannot win the trust of those before it. And if they do not trust the court, the parties before it will not honor its peace.
A biased court cannot, properly speaking, adjudicate at all. It can only command, forcing one party to serve another’s will. As the label suggests, a partial court lacks the virtues of a real, entire, impartial one.
This poses a problem for the resolution of disputes between a government and those subjected to its legal jurisdiction. How impartially can agents of a nation state, acting as the judges of its courts, decide such disputes? “Not well enough,” citizens and residents might understandably worry.
It thus looks at least unwise, and arguably unjust, to give federal authorities exclusive jurisdiction over disputes that call for applying the U.S. Constitution. Granted, federally appointed judges typically grapple with issues that raise no immediate risk of self-judgment, such as a diversity tort claim between private parties rather than, say, litigation over the constitutionality of affording judges life tenure. Still, though, such judges remain employees of the federal government, duty bound to serve its interests.
More significantly, from the point of view of parties ordered to appear in federal court, the confirmation process for federal judges discriminates against those most likely to defend private rights against political power. No judge who reads the Constitution with an eye to sharply limiting the federal government will likely survive the confirmation process. Federal politicians prefer to appoint judges who will, at the margin, benefit federal politicians. And what could benefit a politician more than more power?
If we view the U.S. Constitution as akin to a contract – a standard form agreement offered on a take-it-or-leave-it basis by an awesomely powerful government to a comparatively powerless individual9 – we cannot help but note the glaring inequity of letting only federal authorities decide questions of federal power. No just court would enforce a standard form agreement between grossly unequal parties, imposed by one on the other under conditions that raise serious doubts about the offeree’s consent, that lets the all-powerful offeror alone decide disputes arising under the agreement.10 That would make a mockery of consent. A clause reading, “I have the sole power to interpret this agreement,” reeks too much of substantive unconscionability to win any court’s approval.11 Indeed, the patent unfairness of such a clause cannot help but raise procedural doubts about whether the parties to such a supposed exchange bargained at all,12 undermining the enforceability of the entire agreement.13




3 How to Create Citizen Courts
Happily, we can easily read the U.S. Constitution to avoid the vice of self-judgment. Its plain text by no means mandates that only federally employed judges can decide the scope of federal power. Rather, it provides that the Constitution itself – not federal judges – “shall be the supreme Law of the Land.”14
Even Article III, which establishes constitutional courts, goes only so far as to say, “The judicial Power shall extend to all Cases, in Law and Equity, arising under this Constitution”;15 it does not claim exclusive jurisdiction over all such cases. We thus remain at complete liberty to remedy the problem of self-judgment by establishing citizen courts: adjudicative bodies empowered to resolve disputes between the government and other parties and constituted according to the best practices used by private services.16
Private parties eager to keep their affairs out of government courts have long relied on various alternative mechanisms for settling their disputes.17 These alternatives include formal rules of civil procedure crafted by nongovernmental organizations according to worldwide best practices.18 Consider, for instance, how nongovernmental organizations have solved the problem of getting conflicting parties to agree on a judge to resolve their dispute: each party chooses an arbitrator, those two arbitrators choose a third, and the three then decide the case by majority vote. This mechanism, embraced by both the United Nations Commission on International Trade Law and the American Arbitration Association, offers a fairer approach to assessing claims against the government than letting a judge chosen by either party, including the government, monopolize the proceedings.19 It is also, not incidentally, the rule adopted by Ulex 1.1, the open-source legal system detailed in Chapter 3.7.
How would citizen courts work? They would arise at the option of any party to a legal dispute with the federal government. Each party – including the federal government – would choose one judge. Those two judges would then agree on a third. Together, the panel of three judges would decide the parties’ dispute, applying the applicable law like any court.
Where would the pool of potential judges come from? Plainly, people like business partners or spouses should not qualify for service in a citizen court. Some conflicts cannot be waived. Also, there is no reason why the federal government could not draw on its stable of favorite, trained professionals. Many private parties would doubtless choose those experienced and vetted judges, too. And whoever ends up filling the benches on citizen courts should have to take oaths of impartiality (and under the reasoning of Chapter 3.2, suffer personal liability for violating those oaths, too).
Giving citizens direct access to the “judicial power” created by the Constitution would, granted, represent a rather different approach to adjudicating disputes than the one currently in force. Does the U.S. Constitution allow such a thing? The exact question remains untried, but it proves encouraging that the Constitution grants federal officials broad leeway in appointing inferior officials20 and that federal judges already show remarkable flexibility in following rules of procedure agreed to by litigating parties.21 If lawmakers made citizen courts an option in all legal disputes by or against the government, they would find little in the Constitution to stop them and every principle of justice in their favor.




4 Conclusion: Standing against a Standing Judiciary
Though the Founders did not trust standing armies, neither did they trust enemies of the United States to leave it in peace. They thus provided for other means of defending the fledgling nation state, such as through the federalization of state militias.22 What would the Founders have done if they had worried about gavels as much as they worried about guns?
Arbitration was not so common in their day as it is in ours (though neither was it entirely unknown). Perhaps if they had thought things through a bit more, they would have spotted the bug in their constitutional program. They might have foreseen the conflicts that would arise if federal courts assumed exclusive jurisdiction over claims involving the federal government. Perhaps then they would have thought of adding a few lines to Article III of the Constitution, or perhaps in the Bill of Rights, providing for the truly objective resolution of lawsuits by and or against the government.
Even then, the federal judiciary would remain on hand to resolve disputes between other parties, such as traders embroiled in a contract suit that crosses state lines. And there is no reason why the government could not keep a paid stable of qualified jurists ready at hand to fill in when constituting citizen courts. In cases including the federal government as a party, such as an EPA enforcement proceeding against a private polluter or a church’s claim that a federal law violates the First Amendment, the government would get to have some (but not all) of the say in who decides the dispute. Perhaps the total number of federal judges would increase. No longer, though, would they threaten individual rights the way the Founders feared standing armies might threaten peace.
The U.S. Postal Service runs in parallel with private delivery services, and even the Founders allowed for a Coast Guard.23 The federal government can lay just claim to needing some full-time judges on staff. But giving them a monopoly on cases involving the government? That goes a step too far. And at that line, this chapter takes a stand.
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3.4 From Orphaned Cities to Shared Communities*


1 Introduction: The Orphan City
Who owns a city? Set aside poetic fancies about hometown pride and civic spirit. Stick to the dry law of property. It allows only one answer: nobody.
No single person or group of people holds title to the entirety of a conventional, political city. Private parties own pieces of it, of course – the homes and buildings that line streets, for instance. But that does not give them ownership of the city itself. Nobody owns shares in the city qua municipal corporation. That puts it in sharp contrast to many other types of corporations, such as business corporations and residential cooperatives. It also puts the city – the conventional, political, unowned, and orphaned city – in peril.
The owners of business corporations, residential cooperatives, and other private institutions have strong incentives to see to the care of their joint endeavors. But when nobody owns a city, too few people care for it. Orphaned cities, like orphaned children, risk suffering terrible neglect. This chapter describes that problem and offers a cure: cities owned by those who invest, build, and live in them. Large diversified corporations and city-sized common interest developments demonstrate how ownership can align the incentives of large and diverse groups. Those successful examples suggest that the owners of private cities govern them by electing directors on a one-share/one-vote basis. It will take more than mere joint ownership to improve future communities – the next chapter, in particular, calls for protecting individual rights on a one person/vote basis – but cities will never thrive unless and until they can escape the neglect that too often afflicts orphans.




2 Nobody Owns a City
Perhaps you need no convincing that a conventional city lacks owners. Indeed, you might celebrate that condition, claiming that it puts cities into the service of noble public ideals rather than crabbed private interests. In that event, skip ahead to Section 3, which explains why the unowned status of cities leaves them unloved. But should you harbor any doubts about the status of cities-qua-property, this section sets up the pins and knocks them down. It first explains why nobody can claim to have exclusive rights in a city and then extends the same analysis to the other rights that together make up property’s “bundle of sticks.”
The conventional city, though a municipal corporation, has no shareholders. It is hardly alone in that. Charitable, educational, and related tax-exempt corporations also lack shareholders. These kinds legal entities, because they do not seek profits, have no occasion to make distributions. Cities and other tax-exempt organizations thus do not recognize a class of people holding fractional shares of the entirety of the entity’s assets – the “shareholders” of business corporations. Instead of private profit, these tax-exempt organizations pursue the public good; instead of shareholders who govern on a one-share/one-vote basis, cities have citizens who govern on (something roughly approximating) a one-person/one-vote basis.1
You might counter that cities in fact do have owners – not in strict legal terms, but in terms of in-the-street politics. On that view, the people who control a city – whether politicians, voters, bureaucrats, or criminals – effectively own it.2 But even the most complete practical control of a city would not afford the same rights that property law would.
As any law student will tell you, property comprises a bundle of rights.3 Foremost among them ranks the right to exclude others.4 The United States Supreme Court has described the right to exclude as “one of the most essential sticks in the bundle of rights that are commonly characterized as property,”5 and as “the hallmark of a protected property interest.”6 The right to exclude epitomizes property – just as its absence characterizes a conventional city.
The openness of a conventional, political, unowned city marks it as fundamentally different from a gated, private community. The city’s streets, sidewalks, and parks stand free for public use; its common networks – sidewalks, roads, subways, utilities, and the like – stand ready for anyone who satisfies certain generally applicable rules of use. Cities own some property open only to city personnel, of course – city offices, vehicles, storm drains, and so forth. But that shows only that a city qua legal person can own its own property. It is not to say that any other person, natural or otherwise, owns a share of the undivided entirety of the city itself.
Granted that some rights associated with city government – the sole right to occupy the mayor’s seat, for instance, or to not be terminated from the police force without cause – cannot be enjoyed except exclusively, on an individual basis. The same might be said of the many various parcels of private real estate that line city streets. Some people enjoy exclusive rights to some parts of the city, true, whether in terms of privileges under civic government or property under the common law. Nobody owns a conventional, political municipality, however.
What about the other rights in the bundle that makes up property? Cities do not have very good claim to bestowing those rights on anyone, either. For instance, some scholars have described the right to enjoy property – to occupy or to profit from it – as one of its most fundamental attributes.7 As with the right to exclusive use, however, the city affords the right to enjoy its benefits only sporadically and piecemeal. Whereas you can go anywhere you please in your own home, you can visit only specially designated areas of the city. And whereas you can claim your pro rata share of any gains to be had from owning stock in a commercial corporation, whether by way of distributions or equity value, nobody expects a city to enjoy gains in excess of costs, much less to disgorge those gains to gratified taxpayers. Shareholders not only expect distributions from business corporations; they demand them.
Legal authorities have characterized the power of alienation – by which the owner of a piece of property can destroy it or transfer title to another – as one of property’s most fundamental attributes.8 But can anyone give up or give away their rights to a city? The question hardly makes sense. You cannot alienate what you do not own in the first place. The same mismatch mars claims that rights in a city can be acquired, preserved, or protected against takings for public use – rights that owners of property exercise as a matter of course. Moving to a city or otherwise winning some political power over its fate hardly equates to acquiring it and, no title having been obtained, there is nothing to preserve or protect from takings.




3 The Problem with Not Being Owned
Some readers might happily concede that the municipal corporation lacks owners, embracing it as common knowledge and celebrating it as an essential and desirable feature of civic government. “Isn’t that the whole point of a public institution?” they might ask. Perhaps so. But the unowned status of the city leaves it something of an orphan.
With no owners, the city lacks for guardians who regard its welfare as tightly bound to their own. Yet the city, despite having legal personality, cannot really act in own defense. It is thus left to suffer neglect. And with it suffer all the many people who rely on the city for protection.
None of this tragedy should come as a surprise. Political theorists have long observed that unowned resources suffer overuse. As Garrett Hardin put it in his seminal essay on the topic, “Freedom in a commons brings ruin to all.”9 Hardin wrote with environmental concerns in mind, but the same general concept applies to a city: If nobody owns it, anyone can exploit it. What theory suggests, experience confirms; consider, for example, the bleak wastes of present-day Detroit, Michigan.10
Not every city is a Detroit, of course, and no city suffers complete neglect. Instead of owners, cities rely on hired professionals and civically minded volunteers to protect their assets from unrestrained exploitation. Those devices seem fated to always permit a great deal of nibbling around the edges, however, and they often allow special interests to consume great chunks of the public good.
Privately owned corporations likewise suffer from the imperfect enforcement of property rights, resulting in tragedies of the commons ranging from stolen office supplies to stolen retirement accounts. No institution seems capable of correcting all ills. We speak here of questions of degree, and on that basis it seems fair to say that cities suffer comparative disadvantages from not being owned. But how can anybody own a city?




4 How to Own a City
To say that ownership might save cities is not to say how. Property rights, like all-purpose construction materials, can be combined in a great many different ways. Which types of ownership would best suit a city-sized private community?
As discussed in Chapter 1.2, homeowner associations, cooperative residential corporations, and condominium developments have already put various forms of property ownership to the test. These arrangements differ in detail, but all appear capable of supporting large communities. In every respect but its origins and legal status, for instance, the homeowner association of Highlands Ranch, Colorado, resembles a conventional city of more than 96,000 residents and 30,000 homes.11
Perhaps those same forms will prove sufficient for the private cities now being planned in the developing world. Those look likely to dwarf even Highlands Ranch, though. These new private cities will go far beyond offering housing and associated amenities; they will encompass ports, factories, and resorts.12 At this scale, institutions designed primarily for residents will not likely serve well. Instead, as their use in the context of KAEC and similar projects suggests, other forms of collectively owned enterprise might do better at coordinating the interests of developers, investors, residents, and others who build these new cities. The problem arises not just from the scale of these new private cities, but the diversity of interests they encompass. In particular, such capital-intensive projects must reassure investors that they will not lose control and, thus, money.
Which types of institutions do a good job of coordinating the interests of many different kinds of owner-shareholders? Large, publicly traded business corporations like IBM or Apple do a reasonably good job of it, judging from the investments they attract. Corporations can easily have as many shareholders as large cities have residents, too. The Indian conglomerate, Reliance Industries Limited, by some accounts the most widely held corporation in the world, has approximately 3 million shareholders.13 Note furthermore how widely practiced principles of corporate governance both give shareholder majorities control over firm management and protect the rights of minority shareholders. Private cities could learn from that sort of balanced approach.
Private cities can also learn from other kinds of commercial firms that, while not classified as business corporations, have the functional equivalents of shareholder-owners. Business trusts look especially promising on that count. Their owners, though called beneficiaries instead of shareholders, can choose to govern themselves with the same rules used to govern business corporations.14 That strategy might allow a community to create at common law a custom-designed firm that can bring investors, residents, and other interested parties together to build a private city.
Cooperative residential corporations (co-ops) probably offer the best starting point for designing an entity customized for the needs of a private city. In co-ops, residents own shares of the corporation that owns the residences they lease. These already rival cities in size and sophistication. The largest of them, Co-Op City, provides more than 50,000 shareholder-tenants with housing, utilities, roads, stores, offices, schools, parks, places of worship, security, and others amenities normally associated with a municipality.15 Far from an enclave for the rich, Co-Op City serves a distinctly middle-class and racially diverse population; census figures classify about 55 percent of the residents as black, 25 percent as Hispanic, and 20 percent as white.16 It resembles, in other words, a typical urban community – except that its residents own and run it.
In their present guise, however, residential cooperative corporations are not well suited to attract the amount of capital required to build a new city or to mediate the many various interests of developers, investors, residents, and other city dwellers. The residents of existing co-ops tend to run them like, well, residences. Here again, private cities can learn from other private enterprises. Specifically, they can learn from worker-owned businesses how joint ownership can translate into joint profit.
The United States currently has more than 11,000 employee-owned companies and more than 130 million worker-owners.17 Across the world, worker-owned businesses range in size from sole proprietorships, to professional associations, to companies the size of Basque-based multinational, Mondragon Corporation, which had revenues of more than $13 billion and employed more than 74,000 people in 2015,18 and U.S.-based Publix Supermarkets, which employs more than 182,500.19 Far from the province of woolly-headed hippies, worker-owned businesses predominate in the accounting, legal, medical, and investment banking professions, as well as in securities and futures exchanges, and throughout the taxi and trucking industries.20 Equity sharing plays a central role in helping start-up companies get off the ground; convertible notes, stock options, and other equity-distribution mechanisms make Silicon Valley’s economy go not just around, but up and up.
Why do worker-owned businesses thrive? Because equity sharing aligns the incentives of the workers with those of the business as a whole. Field studies indicate that, holding all else equal, a worker-owned firm can generate 6–14 percent greater output than its conventional counterpart can.21 That is not to say that co-owners always work harder than mere wage earners; rather, they tend to work more efficiently. Equity sharing fosters a convergence of interests between those working in the corporation and the corporation as a whole. Shared management protects both investors and worker-owners. What might result from fitting those same principles of equity sharing to cities?
Suppose for instance that a new private city wanted to follow the example set by start-up companies, and distribute shares of the city to its investors and residents. A conventional municipal corporation or residential cooperative corporation would not allow that kind of distributed ownership. If structured as a share-issuing corporation, in contrast, a city could invoke the power of equity sharing to align the interests of the city’s residents with the interests of the community as a whole. In effect, the residents of that kind of city would own it. The success of other owned cities – the huge proprietary communities described in Chapter 1.2 – suggests the likely outcome.
The next generation of governments might use equity vesting schedules to good effect. At first, as in other start-ups, the city’s founding investors would hold most of its shares. Through a standardized process, however – by vesting residents with one voting share per year, say – those who live in the city would tend over time to own and control more and more of it. Imagine the positive effects this would have on the sagacity of local government and hometown pride.
In many respects, this large common interest development would operate like a commercial corporation. Residents and others who hold voting shares in the city would choose directors, amend bylaws, and otherwise exercise the privileges of ownership in proportion to the number of shares they own. Those who own more shares would have more influence over some aspects of the city’s governance. But a city is not simply a for-profit corporation; it has residents, and residents have rights. To attract newcomers, a city would have to offer credible guarantees of individual freedom, a fair and efficient means of defending personal liberties, and a government healthy enough to provide the rule of law. Present governments already compete, on some thin margin, to offer those boons to would-be immigrants. The changes documented in this book suggest more such competition will soon sweep the globe. As a further safeguard of individual rights the next generation of special jurisdictions might implement double democracy, described in the next chapter, thereby updating corporate law to suit civic purposes.




5 From Orphaned to Owned to …
Conventional cities are not well run because nobody owns them. Most muddle along, but few thrive and many rely on hometown heroes for their continued existence. That such people exist is not remarkable. To the credit of human nature, individuals almost always appear to satisfy dire collective needs, even if at great personal loss. Detroit doubtless boasts a pantheon of those types. But relying on heroism to solve foreseeable, avoidable, and dire problems, such as fires,22 floods,23 or public health disasters,24 seems like a very dicey way to go about self-government.
Owned cities offer a better approach to living together. Common interest developments in the United States already demonstrate that private communities can grow as large and as capable as small cities; developments abroad will soon introduce the world to even larger private cities. These new kinds of communities need new kinds of governments, though. Here, too, the private sector offers tested approaches. This chapter has focused on the lesson from commercial corporations, co-ops, and worker-owned enterprises: Let those who jointly own the city manage it by electing its managing board on a one-share/one-vote basis. To safeguard against abuses of that power, the next chapter advocates adding another element: allowing residents to veto select city laws or officers on a one-person/one-vote basis. Together, these governing practices can make cities not just owned but loved.
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3.5 Double Democracy*


1 Introduction: Doubling Down on Democracy
If democracy were standing for election, its odds would not look good. Judging from the results now coming in, voting … is losing. Observers complain that electorates throughout the developed world have begun acting erratically – some would say insanely – as evidenced by England’s exit from the European Union and the United States’ exit, so to speak, from the Democratic Party itself.1 Commentators excoriate democracy as ignorant,2 irrational,3 and broken,4 broken,5 broken.6
I used to share those views. “Democracy is two wolves and a lamb deciding what to have for lunch,” I’d quip, then quickly launch into a staunch defense of individual rights. Now, though, I see new promise in democracy. The problem is not too much of it, but not enough of the right kind—double democracy. This chapter explains.
Double democracy combines the one-share/one-vote system described in Chapter 3.3 with the one-person/one-vote system more typical in political contexts. The first kind of voting, often used to create and run large, private, jointly owned enterprises such as corporations and residential communities, provides constructive democratic procedures. The second kind of voting, though borrowed from traditional political systems, here operates only to veto particular acts or appointments. It thus serves a corrective function.7 The one-share/one-vote constructive process combines with the one-person/one-vote corrective process to create double democracy.
So goes a snapshot of double democracy. To understand it more fully requires studying its parts. Section 2 takes a closer look at one-share/one-vote arrangement, revealing why that system works so well in business corporations and cooperative residential communities. Section 3 focuses on the one-person/one-vote system popular in political contexts, finding that it honors important principles (though more in word than practice). Section 4 says a bit more about corrective voting, a relative novelty in electoral contexts, though not one far removed from the veto afforded to members of the United Nation’s Security Council, a parliamentary vote of no confidence, or an executive veto power.
Having thereby studied all its component parts, the chapter next turns, in Section 5, to putting them all together. The result? The one-share/one-vote rule protects the property rights of those who own the community, encouraging them to build it and allowing them to direct its governance, while the one-person/one-vote rule protects personal dignity by recognizing a public right to veto offensive acts or appointments.
To evoke Winston Churchill’s standard, double democracy stands a fair chance of creating a better worst kind of government. Which is not as bad as it might at first sound. And not bad for a democracy at all.




2 Why One-Share/One-Vote?
Though not originally the norm, the one-share/one-vote model now predominates in business corporations and other large private entities.8 Why? Because tying management control to proportionate ownership affords greater returns on investments than a simple one-person/one-vote rule would.9 Whether entrepreneurs choose that business structure because they reason from first principles or simply follow the crowd does not matter. In the final analysis, the one-share/one-vote rule has come to predominate the governance of business entities because it affords them a competitive advantage. In commerce as in nature, only the fit survive.
Investors do not need abstract theory to help them decide where to put their money. A corporation governed by the one-person/one-vote rule would obviously force them to make a disproportionate sacrifice to the collective good. What rational investor would agree to buy half of a corporation in return for only one vote among thousands in questions of its governance?
Without the one-share/one-vote rule, business corporations would never attract enough capital to get off the ground. That practical observation alone suffices to render moot critiques premised on the notion that property rights deserve less protection than other rights. All the philosophizing in the world will not convince individual investors to put their rights at the mercy of majority whims.
But the one-share/one-vote rule has more going for it than practical finance. No less than the one-person/one-vote rule used in political contexts, it protects rights – property rights, in this case. Though the two systems differ in the particular values they protect, both aim for the equal protection of equal rights.10 The one-share/one-vote system treats property owners fairly because some people own more property than others. The one-person/one-vote system treats individuals fairly because nobody has more of a right against oppression than anyone else.
The private sector evidently has little trouble delivering on promises to give each share of a collectively owned organization exactly one vote in questions of common governance. Even the largest publicly traded corporations face nothing like the problems occasioned by electoral districts of different populations and the rough-and-tumble of street politics. Furthermore, court decisions and statutes regulating the governance of jointly owned and managed businesses protect those who own minority stakes from majority owners wielding the one-share/one-vote rule to unfair effect. Notably, these protections do not work by directly attacking the one-share/one-vote system, but instead by providing for judicial review of certain practices.11
Corporations and similar entities do not always implement the one-share/one-vote mechanism in its purest form. They sometimes instead issue classes of shares that have more or fewer voting privileges than common stock does.12 Entrepreneurs have presumptively good reasons to offer these options, and must always convince would-be investors that the shares have other redeeming features, so the occasional use by private firms of weighted or nonvoting stocks does not raise the same equitable concerns that deviation from the one-person/one-vote principle raises in political contexts.




3 Why One-Person/One-Vote?
The Declaration of Independence calls it “self-evident, that all Men are created equal … with certain inalienable Rights,” among which it includes “Life, Liberty, and the Pursuit of Happiness.”13 The one-person/one-vote principle affirms that proposition by promising each member of a polity equal say in matters of common governance. Symbolically, if not in actuality, it constitutes a foundational principle of good government.
Politicians tend to invoke the one-person/one-vote principle as an unquestioned good. Nelson Mandela, for instance, proclaimed that “Africans require, want, the franchise on the basis of one-man/one-vote.”14 Closer to home, U.S. Senator Barbara Boxer recently asserted, “Every citizen of this country should be guaranteed that their vote matters, that their vote is counted, and that in the voting booth, their vote has as much weight as that of any CEO, any member of Congress, or any President.”15
Once the platitudes run thin, though, it quickly becomes apparent that the one-person/one-vote rule does not represent the only or best approach to democracy. The alternative, the one-share/one-vote rule, seems to work reasonably well for governing large proprietary communities. Even in political contexts, the one-person/one-vote principle is not nearly as universal as its rhetorical power might suggest. Due to the inevitable vagaries of practical politics, the principle remains only partly realized. In thousands of special districts scattered throughout the United States, moreover, it has no effect at all. Instead, somewhat remarkably, it has been supplanted by something like the one-share/one-vote system more common in the private sector.
Courts have struggled to enforce the one-person/one-vote principle with anything like the sort of mathematical rigor that the phrase suggests. The law has developed in cases disputing the allocation of votes across electoral districts, which by their nature vary in population. The U.S. Supreme Court has founded the principle in both Article I of the Constitution, which requires that Congressional representatives be chosen “by the people of the several States”16 and “apportioned among the several States … according to their respective Numbers,”17 and in the Fourteenth Amendment, which requires that no state “deny to any person within its jurisdiction the equal protection of the laws.”18 From those provisions, the Court concluded that “as nearly as practicable one man’s vote in a congressional election is to be worth as much as another’s.”19 The Court later extended the same principle to state and municipal elections.20
Granted, those and other decisions have paid homage to the principle of one-person/one-vote. Read in context, however, they do not stand for the proposition that federal, state, and local election must give equal weight to each person’s vote. How could they, given that the Constitution itself assigns every state, regardless of its population, two popularly elected senators?21 Despite the rhetorical power of the one-person/one-vote principle, therefore, it evidently stops well short of demanding perfect equality. Courts have instead held that the principle mandates that districts drawn up for the purpose of holding popular elections provide each voter with roughly the same political power.
Do conventional polities fail to pay adequate respect to the principles of democratic equality? Regardless, newer forms of political governance entirely turn their back on the principle. How? Through special districts.
The United States includes a large and growing number of special districts that allocate votes in a manner more resembling corporate than public governance. Scholars of these political oddities call them “special purpose districts” when implemented at the state level and “special assessment districts” at the city level, but the same principles apply throughout.22 In any case, voting power gets allocated not on a one-person/one-vote basis, but instead according to how much of a given voter’s property falls within the district’s jurisdiction. In that, special political districts mimic the one-share/one-vote rule followed by business corporations and related private entities.
Consider for instance the special-purpose districts at issue in the Supreme Court cases of Salyer Land Co. v. Tulare Lake Basin Water Storage District23 and Ball v. James.24 Both imposed mandatory fees on landowners who received water from the districts and both allocated the right to vote for district directors on the basis of the amount of property – measured according to assessed valuations in the former case25 and acreage in the latter26 – a given voter had within the district. Though challengers accused each district of violating the principle of one-person/one-vote, the Supreme Court held otherwise.27
In like fashion, the Second Circuit in Kessler v. Grand Central District Management Ass’n upheld as constitutional a special assessment district established by New York City to fund the provision of services in the neighborhood surrounding Grand Central Station.28 As in Salyer and Ball, the district at issue in Kessler allocated the power to vote for district directors in proportion to the amount of property each voter had within the district.29 And, as in Salyer and Ball, the court in Kessler found this deviation from the one-person/one-vote principle constitutional on grounds that the district had narrow functions and had much more of an impact on landowners than on the public at large.30
Although Salyer and Ball proved more influential as a matter of law, the sort of district at issue in Kessler – a municipally created and administered business improvement district (“BID”) – has proven more popular in practice. The United States now has nearly 1,000 BIDs, with 67 in New York City alone and others in almost every one of the 50 largest cities, including Los Angeles, Chicago, Houston, Philadelphia, Atlanta, San Francisco, Seattle, and Washington, DC.31 No longer can political institutions in the United States claim to uphold one-person/one-vote as sacrosanct. Instead, they have in many cases come to follow corporate law in allocating voting power in proportion to ownership. Whatever its virtues, then, the one-person/one-vote principle is not very completely or consistently fulfilled in actual practice. In fact, double democracy, by simply giving each resident one vote, arguably honors the principle more completely.




4 Corrective Voting
Double democracy limits one-person/one-vote procedures to correcting abuses of government power. It would allow residents to negate any specific law, regulation, ordinance, order, or official appointment. You might think of it as the electorate’s equivalent of the president’s veto power.
This feature qualifies corrective voting as a type of disapproval voting, the general name applied to systems that allow only votes against certain choices. Disapproval voting has seen use in a number of contexts, most famously on reality game shows where participants can vote each other off but also, and more conventionally, in recall elections and no-confidence votes.32 (It has not attracted much formal study, though, or been put to the particular use advocated here.33)
A corrective democracy could not be used to create a government agency or program; creating new institutions would require the passage of new laws. Corrective democracy thus comes with a powerful built-in limitation. Even if the lazy and vicious outnumbered the industrious and virtuous – a tragic but unlikely situation – they could not use a corrective democracy to vote themselves bread and circuses.
The narrow powers afforded by a corrective democracy make it safer to adopt a very broad franchise. Many supposedly advanced democracies deny the vote to ex-felons, a policy that can leave in excess of 7 percent of the population of some minority communities unable to vote.34 Yet who better than an ex-felon to know whether the criminal justice system lives up to its name?
A corrective democracy could let ex-felons vote without worrying that they would, say, elect a pro-felony politician. Indeed, even felons still serving time could vote. Nobody should worry that a few criminals would vote away the protections popular with more law-abiding folk. How likely is it, after all, that bad guys would outvote everyone else on the question of, say, striking a ban on burglary? Few burglars would vote for that proposition; even people who sometimes break the law still generally want its protection.
In addition to ex-felons, children and noncitizen residents might also be afforded votes in corrective procedures. Does not government action affect their rights, too? In these ways, corrective voting could improve on extant one-person/one-vote political systems by offering truly universal suffrage.
What percentage of the vote would be required to get rid of a challenged law, regulation, ordinance, or order? Different communities might choose different percentages. Simple fairness suggests, however, that a rule should not stand if more than 50 percent of eligible voters disapprove of it.
Even on that simple-majority standard, it would not prove especially easy to get rid of unpopular rules. Every “no” voter has to take the trouble to cast a ballot, after all, whereas just staying home effectively counts as a “yes” vote. The rules on the book thus get a presumption of validity; the burden of changing them falls on challengers.
It is thus unlikely that fundamental rights, such as freedom of expression or religion, would fall prey to a corrective vote. Nonetheless, worries on that front could be assuaged by protecting certain rights with supermajority requirements or completely exempting them from popular challenges. Here as elsewhere, implementation might vary from place to place and from time to time. Regardless, the point remains that fundamental rights need not face undue risk of repeal.
How to provide open access to corrective democracy without wasting time on futile votes? Let anyone call an election on any rule, but make losers pay the costs.35 Apart from perhaps requiring that challengers post bond, this system would let anyone target any unpopular law or officer. Elections in a corrective democracy could thus arise directly from voters themselves, the popular will unmediated by party politics, electoral commissions, or intermediary devices such as the Electoral College.
This one-person/one-vote procedure offers democracy, corrected. Because it operates only to trim back government excesses, corrective democracy runs little risk of degenerating into mob rule. It thus gives voters a more direct say in their government without giving them direct access to power. Corrective democracy is not a lesser form of democracy, however. To the contrary, it affords a safe means to broaden the voting franchise and open up public access to the initiative process. It does not solve every problem of government – somebody still has to write the rules, for instance – but corrective voting offers a powerful program for upgrading democracy.




5 Democracy Plus Democracy
The preceding sections described the operation, in theory and practice, in the private and public sectors, of various democratic processes. It remains only to combine their best features into a working whole: double democracy. This section describes why and how.
Double democracy includes both one-share/one-vote and one-person/one-vote procedures. Each of a community’s shareholders partakes in constructive democratic procedures to create and operate of their jointly owned enterprise, typically by electing its board of directors. Residents exercise corrective democratic procedures in defense of their personal rights by subjecting the community’s rules and officials to popular veto.36
The one-person/one-vote wins widespread support as a general ideal because it shows due regard for each individual’s equal right to life, liberty, and the pursuit of happiness. More particularly, democratic processes typically aim to uphold the principles of anonymity, ensuring that voters can exercise their electoral rights without fear of reprisal; and of neutrality, ensuring that each vote gets (roughly) the same weight. Both principles merit respect; both can easily be accommodated by the corrective voting procedure described herein. It takes only a bit of administrative competency to assure anonymous voting, after all, while the very wide franchise that corrective democracy allows, and its use of a direct rather than representative process, gives it better claim to ensuring neutrality than conventional democracies.
Even so improved a form of democracy will of necessity prove incomplete, however. The one-person/one-vote rule proves a poor way to manage complex joint ventures, as evidenced both by the widely bemoaned inefficiencies of democratic politics and by the fact that business corporations and related private enterprises, which face intense competitive pressures to operate efficiently or perish, have abandoned it. The lesson: even the best form of one-person/one-vote does a better job defending the rights of the people than it does running their government. It works best as a sword – not as a scepter.
Instead of one-person/one-vote, corporations and related business entities govern themselves by the one-share/one-vote rule. This helps them raise capital and run efficiently, true – but it stands for something more. The one-share/one-vote rule embodies an underappreciated form of democratic equality: that of treating each property owner’s rights with equal respect.
Subjecting property rights to popular vote, as politicians too often threaten to do, risks subjecting a minority’s fortunes to the majority’s will. Despite its short-term political appeal, ample historical examples, most of them ending in tragedy, demonstrate the destructive effects of redistributing property on a one-person/one-vote basis.37 The one-share/one-vote rule, in contrast, encourages investment and good stewardship.
One-share/one-vote would prove inadequate as the sole means of governing a community with residents, however, who enjoy certain inalienable rights. These they enjoy in equal measure regardless of wealth. If it served as a community’s only democratic process, the one-share/one-vote rule would leave individual liberties at the mercy of an oligarchy. But suppose that wealthy investors, controlling most of the constructive votes in a double democracy, enacted rules that treated average citizens with contempt – denying them the right to criticize their government, for instance. Corrective procedures would allow the people to reassert their rights by striking down the offensive law.
Does that mean that the masses could vote away even protections for property? In theory, perhaps – but it is hard to imagine that actually happening. First of all, though we can imagine exposing each and every rule to popular review, it is not likely that investors would agree to subject the very definition of their assets to popular vote. More likely, successful communities would put certain foundational rules, such as the definition of property or basic human rights, outside corrective voting procedures. Even without such procedural safeguards, however, it is not likely that the people would vote themselves into anarchy by negating property.
How might a proprietary community implement double democracy? At first, the founders and initial investors would own most of the shares, and thus have the greatest influence over constructive voting processes. As in other commercial enterprises, they would use this power to elect the enterprise’s managing board. Over time, others would come to own shares, too.
Residents would always enjoy equal representation, on a one-person/one-vote basis, in corrective elections. That would safeguard their individual and personal rights. Under a vesting program – one deliberately designed to give residents a proprietary interest in their city – those who live in the city might furthermore come to own more and more of its shares over time. Long-time residents would thus have comparatively greater say in constructive democratic processes, allowing them to translate their local expertise into good government. Investors and residents alike would benefit from such an arrangement because aligning incentives generates civic harmony. Indeed, giving residents ownership in their city might have so powerfully beneficial an effect that it encourages the adoption of policies forbidding residents from transferring their share, allowing their redemption for value only in the event that the residency terminates.
The ratio between investor-held and resident-held shares would fluctuate over time, depending on the character of resident populations, periodic infusions of capital, and other factors. Eventually in all likelihood, more residents would enjoy more and more influence over their own government. Some such proprietary communities might become entirely self-owned and, thus, entirely self-determined. Very successful ones might even come to invest in their own start-up communities, continuing the cycle of creation, growth, and independence.




6 Conclusion: Toward Less Worst Government
Even its most ardent fans admit that democracy in its simplest form – a broad franchise giving direct control of all government operations – offers a poor way of running things. Giving total and direct control of government to a dominant number of voters can work, if at all, only in the smallest and most intimate of groups. It cannot work at the scale of a city, much less a nation state. Even self-proclaimed democracies limit the power of the vote, filtering it through representational mechanisms and setting aside certain rights as beyond simple majority rule. For those limits on popular power wise people sigh in relief.
Winston Churchill aptly described democracy as “the worst form of government except all those other forms that have been tried from time to time.”38 Note well his careful wording: “that have been tried.” Churchill left room for improvement. He had not abandoned hope in a less worst kind of government. Neither should we.
The answer lies not in simply more voting or less voting, but in better voting. Subjecting private property to the popular vote would disrespect its owners’ rights, discouraging investment and ultimately bringing public woe. Subjecting individual personal liberties to the exclusive dictates of property owners would risk oligarchic abuse. A well-rounded democracy must include safeguards for both property rights and personal rights. Double democracy provides constructive voting on a one-share/one-vote basis and corrective voting on a one-person/one-vote basis. Together, these provide not a better form of government than democracy, but a government made from a better form of democracy.
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3.6 United States Special Economic Zones (USSEZs)*


1 Introduction: A New Old Favorite
This chapter proposes the creation of a new but characteristically American kind of special jurisdiction: the United States Special Economic Zone (USSEZ). The USSEZ represents the natural offspring of a country born from a handful of primitive proto-SEZs and now host to hundreds of sophisticated and successful Foreign Trade Zones (FTZs). The USSEZs described here would arise on federal lands and offer reduced exposure to select taxes, laws, and regulations in exchange for lease and concession fees. The aim: large, successful, start-up cities.
The ideas put forth here, far from radical, are not even very original. Instead, they arise from examples both deep in history and in current, flourishing use.1 Politicians and commentators have already called for setting aside parts of the United States for special protection from the full brunt of state and federal laws.2 Indeed, as Indian reservations and FTZs demonstrate, they have made it part of official government policy.3
What is a USSEZ? By way of preview, and recognizing that their flexible structure permits many variations on these themes, USSEZs would:
	Offer exemptions from many federal and all state laws and regulations;

	Arise on select federal lands, allocated by competitive bidding;

	Raise revenue for federal and state governments;

	Encourage innovative governance under federal oversight; and

	Face powerful legal and market pressures to respect residents’ rights.


The next few sections explore those themes, in order. The chapter concludes that, regardless of their inevitable fate, USSEZs will happen only if someone first puts them before the public. Consider it done.




2 What Makes a USSEZ “Special”?
Like Foreign-Trade Zones, USSEZs would offer exemptions from federal and state laws. The enabling grant of each USSEZ would limit the effect of select federal laws within the zone, easing the burden of a wide range of regulations and taxes, and completely preempt the effect of local state laws.4 Fundamental constitutional rights would of course remain unaffected; federal lawmakers have no power to negate those. It also seems best, for legal and political reasons explained later in the chapter, to not extend to USSEZs the exemption from customs already enjoyed by FTZs. Beyond that, the exact contours of the USSEZ’s exemptions would remain subject to political bargaining – a good thing, in this contex, as it would allow lawmakers to shape USSEZs to satisfy vital constituencies.
USSEZs would follow their forebears, FTZs, in arising from individual initiative and imposing no net costs on the governing agencies tasked to supervise them.5 Just as FTZs have to pay for any additional customs services that their zones require, USSEZs would have to pay for the burdens, if any, they impose on federal and state governments. If the zone remains subject to EPA regulation, for instance, and its newly opened factories require inspections, the zone would pay for the extra trouble thereby imposed on the EPA. Again, that simply mirrors current FTZ practices.
Unlike FTZs, which typically arise on private or municipal property, USSEZs would arise on lands, typically vacant, owned by the federal government. The government would lease or sell these lands, their bounds defined by statute, to private parties paying valuable consideration for the right to create and run USSEZs on the lands. Unlike FTZs, therefore, USSEZs would generate much-needed revenue for public coffers.
FTZs benefit government finances only indirectly. By foregoing customs duties and excise taxes, the theory goes, FTZs stimulate economic activity, such as employment or trade, that the government does tax. In contrast, USSEZs would benefit government finances directly. Prospective developers would have to pay up-front and on a continuing basis for the sale or lease of federal lands, together with the licenses, concessions, and covenants necessary to exempt the zone from select taxes, laws, and regulations. This revenue structure would win the USSEZ program allies among both national and regional politicians.
Though enjoying exemptions from a great many federal laws, regulations, and taxes, USSEZs would probably do better without the same exemption from customs duties and excise taxes that FTZs already enjoy. Why? For three reasons: reducing regulatory overhead, steering clear of extant special interests, and securing a more solid legal foundation. The next paragraph offers details.
First, foregoing that privilege would allow USSEZs to also forego the burden of close supervision by U.S. Customs and Border Protection (CBP) officials.6 Because FTZs lie outside the customs territory of the United States, legally speaking, they cannot admit the free entry and exit of people or merchandise, but instead must qualify as secure areas under Customs control.7 USSEZS could avoid the regulatory overhead costs of Customs oversight and link themselves more closely to neighboring communities by accepting the same customs and excise tax obligations that apply generally in the United States. If a USSEZ wanted a customs-and-excise-tax-free area, as might hold true if the zone’s international airport qualified as a CBP port of entry, it could presumably host an FTZ just like any other place in the United States. Second, subjecting USSEZs to custom duties and excise taxes would avoid turning the FTZ lobby, which logically might regard another such zone as a competitor, into a potential foe of the program.8 Third, though admittedly a somewhat academic point, by accepting the burdens of customs duties and excise taxes, USSEZs would avoid the claim that a zone exempt from those duties would violate the plain language of the Uniformity Clause.
Among other exemptions they enjoy, USSEZs would ideally enjoy exemptions from federal income taxes, which by most accounts impose considerable regulatory costs on those forced to calculate and pay them.9 On the face of it, that should pose no legal problem. The Uniformity Clause, which in theory threatens the exemption from customs duties and excises enjoyed by FTZs, does not even mention taxes (such as those imposed on corporate and individual income).10 Granted, some commentators read the 1916 case of Brushhaber v. Union Pacific Railroad Co. to have classified income taxes as constitutionally equivalent to excises, thus making income taxes subject to the clause.11 That claim looks suspect on two grounds, however. First, a careful reading of Brushhaber shows that it could not have held that geographically nonuniform income taxes are constitutionally forbidden because it conceded that the tax under the Court’s consideration was not of that type, leaving the issue outside the binding scope of the opinion.12 Second, the national government has already rendered federal income taxes geographically nonuniform as part of a policy of speeding economic recovery in areas struck by natural disasters,13 a practice that evidently qualifies as constitutional under both common practice and Supreme Court precedents.14 USSEZs could thus constitutionally enjoy exemptions from federal income taxes.
Without the full panoply of federal and state laws, regulations, and taxes in force, would not the USSEZs devolve into anarchy? Not likely. In the first place, it will cost money to win the right to develop and administer a zone, and investors do not much care for anarchy. In the second place, every USSEZ would remain subject to federal oversight via a board operating much like the FTZ board does now.
USSEZs would largely produce their own laws, regulations, and, if not taxes, various means of paying for the governing services. These they might provide in-house, or by contract with other private firms or local sovereigns. The exact form of these governing systems will depend on federal constraints, developer creativity, and market demand. In large part, though, and by deliberate design, the USSEZ program would clear a jurisdictional space where entrepreneurs can compete to offer – within specified limits and subject to continuing oversight by federal authorities, of course – the sorts of streamlined legal and administrative services most likely to attract residents and investors to the zones. These local pockets of freedom would spur economic and cultural growth, driving not just technical innovation but innovation in forms of self-government, too.




3 Where to Locate USSEZs
USSEZs would arise on federal lands. In theory, that includes quite a lot of the United States. The federal government owns and manages roughly 640 million acres of land – about 28 percent of the country’s total acreage.15 It tends to own more land in the west than in the east; the extremes of federal ownership range from 84.9 percent of Nevada’s territory to 0.3 percent of New York’s and Connecticut’s.16
Not all federal lands would provide suitable environments for USSEZs. Nobody wants to see factories built in Yosemite National Park. The federal government owns considerable acreage that lies fallow mostly for economic reasons, however. Consider the lands administered by the Bureau of Land Management (BLM), which it already makes available for various productive uses; it administers 247.3 million acres, about 11 percent of the United States – far, far more than any private party and much more than any other federal agency.17 Land administered by the National Forest Service (NFS), which likewise permits certain productive uses, opens the prospect of another 192.9 million acres to USSEZs.18 Recent base closures have also made some relatively smaller areas, formerly used for military purposes, available for sale or lease to the public.19
Extant laws limit to various degrees the authority of federal agencies to sell or lease public lands. Federal law generally limits all agencies in the sale of public lands; promisingly for USSEZs, however, it allows for the sale of select lands if “disposal of such tract will serve important public objectives, including but not limited to, expansion of communities and economic development.”20 Also, although congressional approval is required for sales of public land in excess of 2,500 acres, no such limitation applies to leases.21
The BLM has relatively broad authority to dispose of its property by sale or lease, whereas the NFS faces tighter constraints.22 Even in the case of the BLM, however, statutory amendments would probably be necessary to make USSEZs possible, as existing laws limit the terms by which the Department of the Interior, which manages such lands, can dispose of them, as well as to whom they can be sold or leased.23 Sales of closed military facilities must jump through various legal and administrative hoops. So far as leasing goes, however, the Department of Defense appears to enjoy considerable latitude in setting the terms by which it makes closed facilities available to private parties.24
These observations go mostly to show that USSEZs would require only incremental changes to existing laws – not that statutory amendments would be entirely unnecessary. The United States has a long history both of making public land available for lease or rent and of creating special jurisdictions exempt from the full force of its authority. USSEZs merely combine those two practices.





3.1 Administration of the USSEZ System
The administration of the FTZ system offers a rough-and-ready model for USSEZs. How is the FTZ system run? By statute, the Foreign-Trade Zones Board is made up of the Secretary of Commerce and the Secretary of the Treasury – the formal chairs.25 In actual practice, the Commissioner of U.S. Customs and Border Protection plays an advisory role and the Board delegates much authority to a Committee of Alternates “composed of the Assistant Secretary of Commerce for Enforcement and Compliance and the Deputy Assistant Secretary of the Treasury for Tax, Trade, and Tariff Policy.”26
This FTZ model could perhaps work well for USSEZs, with a few tweaks. Instead of advisement by the Commissioner of U.S. Customs and Border Protection, it would probably work better, assuming as suggested above that USSEZs do not enjoy an exemption from federal customs duties and excise taxes, and that they arise on BLM lands, to have not Customs but the Department of the Interior play an advisory role. Taking only the FTZ system as the model and making those relatively minor edits gives this result for the administration of USSEZs: a USSEZ board made up of the Secretary of Commerce, who chairs, and the Secretary of the Treasury, with a Committee of Alternates exercising broad delegated powers and a representative of Secretary of the Department of the Interior advising.
FTZs differ from USSEZs in significant ways, however – ways that might make the FTZ board less than a perfect administrative model for USSEZs. Consider, for instance, that FTZs provide exemptions from little more than customs obligations, excise taxes, and state or local ad valorem taxes,27 whereas USSEZs would offer exemptions from a wide swath of laws, regulations, and taxes (though not, in the suggested formulation, from federal customs duties or excise taxes). Consider, too, that FTZs are forbidden to have any residents beyond crucial on-site officials,28 whereas USSEZs expressly aim at filling entire cities with residents. Also, whereas FTZs perform few delegated governing functions beyond audited self-monitoring in substitution of direct oversight by a customs officer,29 USSEZs would perform or contract out for the provision of most government services, such as health and safety regulations, police protection, courts, and so forth.
USSEZs would thus enjoy broader exemptions, perform more functions, and host larger populations than FTZs. Rather than United States Foreign-Trade Zones, these features make USSEZs somewhat resemble Honduran ZEDEs.30 As discussed in more detail in Chapter 1.4, the ZEDEs enjoy wide-ranging autonomy to pass and administer their own laws, regulations, and taxes. What can the ZEDE teach USSEZs?
The ZEDE system includes a political firewall in the form of a Committee for the Adoption of Best Practices (CAMP from its Spanish name, “Comité para la Adopción de Mejores Prácticas”).31 Filled with notables from Honduras and the rest of the world, most hailing from the private sector, the CAMP shields the zones under their care from political interference. It does not run the zones; that power is reserved for each zone’s Technical Secretary.32 Instead, the CAMP wields the power to disapprove the actions or appointment of a Technical Secretary.33 This sort of negative control, akin to the corrective democracy advocated in Chapter 3.5, might suit the administration of USSEZs, too.





4 Revenue Flow and Political Economy of USSEZs
USSEZs would generate revenue for the federal government, which it would in turn share with states bordering the zones. How would the USSEZ program raise money? By the sale or lease of select public lands to zone developers, together with covenants exempting the zone from certain laws, regulations, and taxes. The lands and covenants associated with each USSEZ would go to the highest qualifying bidder at a public auction. In addition to a large up-front payment, a zone operator would make periodic payments in the form of a lease or concession.34 This financial structure would incentivize current and future political actors at national and local levels to support the launch and success of USSEZs.
Why provide for sharing USSEZ revenues between federal and state governments? In the first place: simple fairness. Both levels of government would have to bear costs if the zones succeed; the federal government would have to cede both its property rights and some of the privileges of authority to the zones, whereas state and local governments would have to deal with people and goods passing through their territories while in transit to or from adjoining zones. If both federal and state governments have to bear the costs of hosting USSEZs, both should also enjoy the benefits.
In the second place, by sharing USSEZ revenues, the national government could calm a long-smoldering conflict over state claims to federal lands.35 Especially in western states, this conflict has engendered a great deal of passion, and even broken out in violence.36 Like any workable political compromise, the USSEZ program would demand sacrifices from all parties: the states would not get title to the lands they crave but the federal government would finally open some of its vast holdings to uses beneficial to local and regional economies.
A third argument for federal sharing of USSEZ revenues: pure politics. Public choice considerations counsel getting buy-ins from both the federal and state governments, either of which might otherwise have considerable power to stymie USSEZs. To belabor the obvious, states will more likely support zones if they benefit from them financially. The revenue-sharing plan described here thus satisfies principles of fairness, concern for peaceful federal-state relations, and the pragmatic counsels of political expediency.
Note that the USSEZ developers’ comparatively large up-front payments might mean a lot to the program’s success. Politicians often have short time horizons, not looking very far beyond the next election. Many of the most powerful political agents rationally expect to enjoy long tenures, of course, but the USSEZs will more likely win political support if they can generate revenue soon and in abundance. These revenues will moreover have the virtue of appearing out of thin air, as it were, liquidating the value of assets that have hitherto been locked out of circulation (fallow federal lands) or not even considered as potentially subject to market valuation (exemptions from select laws, regulations, and taxes).
With regard to raising revenue, USSEZs less resemble United States Foreign-Trade Zones than they resemble Honduran ZEDEs. Whatever their other benefits, FTZs do not contribute directly to public coffers in any meaningful way. Applications cost in the mere thousands of dollars,37 and FTZs do not evidently pay continuing concession fees for the privileges they enjoy. Perhaps as a consequence, the Foreign-Trade Board is not self-funding. Honduran ZEDEs, in contrast, will contribute money to public coffers by express design; each zone must pay the national government 12 percent of all tax revenues collected in the zone.38 Each zone must by statute distribute these revenues evenly between five trusts, each created for one of five constituencies: the judiciary, departmental governments, the executive branch, municipalities, and the armed forces.39
So far as paying their own way goes, USSEZs would take inspiration not from US FTZs, but from Honduran ZEDEs. Even the Honduran approach risks encouraging legal quibbles and micromanagement, however. A zone’s Technical Secretary might for instance disagree with the national government about whether a port fee qualifies as a tax or a service charge, leading the government to challenge the zone’s management.
The USSEZ system proposed here, because it asks only that zone developers and managers pay the agreed-to price for federal lands and concessions, would not give the parties similar grounds for dispute. In addition to encouraging comity, this hands-off approach would leave ample room for innovative new approaches to the age-old problem of funding public goods. Perhaps, USSEZs will discover that taxes are not as inevitable as death, after all.




5 Protection of Civil Liberties in USSEZs
Unlike federal FTZs, USSEZs will admit residents. With those residents will come the obligation to respect civil liberties. It will not matter exactly how residents of USSEZs get classified by federal authorities; whether natural-born citizens, permanent residents, or undocumented immigrants; all people within the territory of the United States enjoy constitutional protections of their fundamental rights.40 Ample experience, for better or worse, already demonstrates how state and federal governments fulfill that mandate. History offers less evidence about the performance of private governing services, though. Would USSEZ’s respect civil liberties?
They would have to.
Lawmakers would doubtless require that any USSEZ statute make express provisions for the continued effect of the Bill of Rights and other Constitutional rights within zones. Otherwise, it might look too much as if the federal government were selling fundamental liberties for cash in hand. USSEZs would doubtless also face a great deal of continued and close scrutiny by the many various constituencies – perhaps comparatively small but still forceful – with strong incentives to expose rights violations. Some may seek well-earned accolades for promoting justice. Others may have vested interests in seeing USSEZs fail. Together, they will help protect civil liberties in the zones.
These considerations do not end the inquiry. There remain some rather detailed legal matters, addressed in the rest of this section, concerning application of the doctrines of state action and waiver to USSEZs. This analysis concludes that a zone could obtain enforceable waivers of many if not all constitutional rights. That may sound troubling, but it does not mark USSEZs as markedly worse than traditional polities.
Even though a privately governed USSEZ might perform many of the same services as a conventional political community, it does not automatically follow that the zone would face the same legal constraints against infringing the fundamental civil liberties of its residents that a conventional political community would. The problem does not and could not arise by statute; federal lawmakers have no just power to negate constitutional rights. The problem instead arises because private communities generally do not engage in state action subject to constitutional limits and, even if they do, they can in many cases obtain waivers of those limits.
The Fourteenth Amendment makes (most of) the Bill of Rights applicable to states, and through them to municipalities, because, like the federal government, those entities engage in state action.41 Under prevailing law, however, homeowners’ associations and other private communities, despite offering many governing services, do not generally qualify as state actors.42 This alone suggests that USSEZs might pose unique risks to civil liberties.
It would not remove that risk to simply treat the zones as state actors, as lawmakers might do by stipulation in the USSEZs’ enabling statute. Why not? Because that would leave the doctrine of waiver still in place, as it is in other private communities.
Those who lay just claim to constitutional rights – criminal suspects in police custody, for instance – also generally have the power to waive those rights.43 Because they give the public largely unfettered access to streets and other government-owned areas, political communities cannot credibly attribute waiver to their residents and guests. Private communities, in contrast, can admit members of the public more selectively. This allows them to require enforceable waivers of constitutional rights from those who enter their property, as when a homeowners’ association limits First Amendment rights by regulating the display of signs on subject properties.44
The willingness of courts to uphold waivers of constitutional rights in private communities varies across jurisdictions and according to particular circumstances.45 Most cases to address the issue, however, have held that private communities, not being state actors, cannot violate the First Amendment.46 Moreover, the doctrine of Shelley v. Kraemer,47 under which judicial enforcement of a private covenant might qualify as state action, evidently does not reach beyond restrictions that aim to effectuate racial discrimination.48 On that reasoning, a homeowner’s association would not violate the First Amendment if it barred an unwelcome parade on its private thoroughfare.
This prevailing deference to the sanctity of private covenants has its limits. If a private community too closely resembles a conventional political community in terms of scope and access, the venerable case of Marsh v. Alabama suggests that it might also get treated like a conventional political community in terms of constitutional rights.49 The Court in Marsh overturned the trespass conviction of a woman caught passing out religious pamphlets in defiance of the notices that Gulf Shipbuilding Corporation had posted in its company town – a suburb of Mobile, Alabama, known as Chickasaw. As the Court described it, Chickasaw looked very much like any town.
The property consists of residential buildings, streets, a system of sewers, a sewage disposal plant and a ‘business block’ on which business places are situated. A deputy of the Mobile County Sheriff, paid by the company, serves as the town’s policeman. Merchants and service establishments have rented the stores and business places on the business block and the United States uses one of the places as a post office.50

It was not just the size or functions of Chickasaw’s government that convinced the Court to treat it like a political institution, however; the Court took special note that nothing clearly marked off the city as private.
There is nothing to stop highway traffic from coming onto the business block and upon arrival, a traveler may make free use of the facilities available there. In short the town and its shopping district are accessible to and freely used by the public in general and there is nothing to distinguish them from any other town and shopping center except the fact that the title to the property belongs to a private corporation.51

In general, the Court held, “[t]he more an owner, for his advantage, opens up his property for use by the public in general, the more do his rights become circumscribed by the statutory and constitutional rights of those who use it.”52
Taken as a whole, therefore, extant case law suggests that a privately run USSEZ might obtain legally enforceable waivers of constitutional rights from its residents or guests. Zone operators could avoid the mistake made by Chickasaw, the company town in Marsh, by clearly marking the borders between their territories and neighboring areas. Only by giving clear notice to visitors that they have entered an area where different rules apply could a zone justify imposing those rules.53 In that case, entering and remaining in the zone would show the visitor’s implied consent to its rules. Still better, the zone might obtain from invitees their express consent to its rules, as when an amusement park guest buys a ticket with attached terms or a toll road user signs up for electronic billing. That approach might not have been feasible for Chickasaw to implement in the 1940s, but technological advances have since brought great efficiencies to access controls for large numbers of people and large, conditionally bounded areas.54
It thus seems likely that a USSEZ, as a community developed and managed by private parties, might have not just the legal power but the practical ability to require guests and residents to waive certain of their constitutional rights. Not all of them, of course. The Thirteenth Amendment flatly forbids slavery, after all (except as criminal punishment).55 But as the existing case law demonstrates, private communities like USSEZs usually enjoy the power to make legally enforceable agreements concerning the waiver of certain constitutional rights. Does that make them more of a threat to civil liberties than conventional political communities?
Before you rush to an answer, note that the enforcement of legally enforceable agreements, such as those embodied in a private community’s servitudes, leases, or licenses, itself qualifies as the defense of vital civil liberties, including the freedoms of property, contract, privacy, and association. No one should suggest violating those private rights in defense of constitutional liberties without contemplating the perils of paradox and hypocrisy. Note also that conventional political communities, notwithstanding their paper commitments, have a decidedly mixed record of respecting fundamental constitutional rights.56
Free people should surely have the right to decide for themselves whether to trust generous but insincere political promises over less generous, but honest, private ones. If citizen-customers choose private USSEZs over competing political governments, who are we to second-guess them? As noted earlier, USSEZs will doubtless have to respect constitutional rights by statute. Furthermore, as discussed next, the market will also constrain USSEZs.




6 Legal and Market Protections of Civil Liberties in USSEZS
To recap: private communities generally escape the burdens that follow from engaging in state action, and can likely obtain enforceable waivers of those constitutional rights that still apply against a USSEZ government. That raises the concern that USSEZs might pose a peril to civil liberties. And, indeed, if that were the whole of the picture, it might. But as this subsection discusses, other legal and economic forces look likely to force USSEZs to respect individual rights. Why? First, like other private communities, but unlike political ones, USSEZs would not claim the privilege of governmental immunity. Second, competition from other communities, both political and private, would force USSEZs to respond to the demands of citizen-customers that their rights receive the utmost respect.
Anyone who thinks it somehow unfair that private communities do not engage in state action under prevailing law should consider that private communities have to forego one of the main perquisites claimed by political communities at all levels in the United States: governmental immunity. Like it or (as per the opinion expressed in Chapter 3.2) not, governmental immunity affords political government service providers an advantage over their private competitors.
USSEZs would also face the ultimate check on any government’s power: competition from other governments. Arising on vacant land, a zone would in the first instance have to lure its residents away from traditional political communities. Zones would also have to compete with each other to attract the sorts of workers, creators, and managers who make an economy hum. Exactly how zones would supply those and other attributes of good government remains a question of entrepreneurship, innovation, and luck. Perhaps some who endeavor to enter those markets will find the ideas of this book useful in attracting citizen-customers, creating safe havens for economic growth and individual rights.




7 Conclusion: From Ideation to Action
Chapter 1.2 revealed how special jurisdictions have spread throughout the world recently. Chapter 1.3 showed how they have had an especially powerful effect on the United States. This chapter has pushed those worldwide and historical trends forward, imaging a new and characteristically American kind of special economic zone: the USSEZ.
To recap, USSEZs would arise on fallow federal lands made exempt from all state and many federal laws, regulations, and taxes. For the most part self-governing and privately run, USSEZs would permit innovation in government, attracting investment and creating jobs. The program would also raise money for public coffers through the auction of zone lands and concessions. The federal government would share these revenues with states both because zones would impose costs on the infrastructure and services of adjoining states and because revenue sharing would win USSEZs national and local allies. Another beneficial side effect of USSEZs: By finally putting neglected public lands to productive use, it might finally bring peace to a conflict long simmering between some western states and the federal government.
Unlike FTZs, but like special jurisdictions elsewhere in the world, USSEZs would have residents. Unlike political governments, but like other private communities, USSEZs would presumptively bear full liability for all civil wrongs. This check on abuse would, if enforced by truly independent courts, give the zones powerful incentives to respect residents’ rights. Furthermore, each USSEZ would face competition from traditional polities and other zones, making fair treatment of citizen-customers a paramount concern. For these and other reasons, USSEZs would likely protect residents’ civil liberties at least as well as federal and state governments do.
Peace, prosperity, and freedom. It all sounds pretty good. But would U.S. politicians ever approve the creation of the USSEZs? No one can say, of course. It certainly seems safe to say, though, that USSEZs will never happen if nobody thinks about them, describes them, and argues for them. Consider all that done.


* This chapter derives in part from Tom W. Bell, Special Economic Zones in the United States: From Colonial Charters, to Foreign-Trade Zones, toward USSEZs, 64 Buff. L. Rev. (forthcoming 2016).
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3.7 Ulex: An Open-Source Legal System


1 Two Revolutions of 1969
Elsewhere, people marched against the Vietnam War, burned their draft cards, and gently placed flowers in the rifles of riot police. But not in suburban New Jersey; not at Bell Labs. There, in 1969, an entirely different kind of revolution started spinning. This kind of revolution took place not in politics or culture, but in lines of computer code. Despite its unassuming origins, it would remake the world.
The computer programming revolution of 1969 did not happen when Ken Thompson and Dennis Ritchie, two Bell researchers and longtime collaborators, launched what eventually became Unix, a very early and ultimately very successful computer operating system.1 That ranked as merely a technical innovation (albeit a big one). Thompson and Ritchie rank among history’s great revolutionaries for something even more significant: writing an operating system capable of running on different computers.2
What was so revolutionary about that? Prior to Unix, developers wrote a new operating system for every new computer.3 That was not a terrible burden so long as computers remained relatively simple, handcrafted machines. As computers became more complex and standardized, however, old ways of writing software grew obsolete.
With Unix, for the first time, the same operating system could run on different computing platforms. This not only saved programmers a lot of work; it opened up vast new environments for software to colonize. Where an operating system goes, after all, the applications that run on it can follow. By making Unix interoperable across different computing platforms, Thompson and Ritchie liberated software from hardware. With allowance for poetic license, one might fairly say that what the Founders did for America, Thompson and Ritchie did for applications.
For launching a revolution in programming, Thompson and Ritchie have won accolades from computer scientists, software engineers, and … almost no one else. This is not because their work had scant practical impact. Quite the contrary. Consider for instance the millions of people running Android – a direct descendent of Unix – on their smartphones.4 They and countless others benefit from Thompson and Ritchie’s efforts every day, in myriad ways, to immense cumulative effect. Can the other revolutionaries of 1969 – the ones who burned their draft cards and bras – say as much?
Thompson and Ritchie are hardly alone in their undeserved obscurity; many notable scientists and engineers suffer the same fate. It could hardly be otherwise. We simply owe too many thanks to too many people to do justice to them all. Nonetheless, Thompson and Ritchie merit more than just two more lines in the long, dusty ledger of the Heroes of Technology. They foretold the future, in their way, and they cast its fortunes in the language of code. This chapter explains.
It begins by revisiting the history of computer science, and finds there the future of law. The chapter then introduces its main theme, Ulex, an open-source legal system. Section 4 gives a brisk tour of Ulex, reserving the detailed treatment of the rules themselves for the appendix. Section 5 offers some programmer’s notes, so to speak. The chapter concludes with a summary and some speculations about what the interconnectedness of computer operating systems suggests about the evolution of social institutions. Perhaps unsurprisingly, given the nature of evolution, this account suggests that open-source legal systems will prove better adapted to human needs than nation states and that, consequently, stateless associations will likely thrive in their stead.




2 In the History of Computer Science: The Future of Law
Thompson and Ritchie wrote Unix to change how computers run, whereas other revolutionaries aim to change how governments run. The same general principles apply in both cases, though. It all boils down to a very simple equation: code = code. At root, both computers and governments run on code – formal algorithms that make their subjects perform specific functions. Computers run on software and governments run on law, but the fundamental dynamics remain the same.5
Despite the similarities between software and law, computers have evolved much more rapidly than governments have. As a consequence, the past of computer science can tell us about the future of political science. Most polities, for example, remain mired in a production model that computer scientists abandoned back in the days of shag carpets, with each government writing, implementing, and (sometimes) debugging its own custom laws from scratch. The United States, in contrast, “received” English common law at a very early point.6 More recently, many states have adopted uniform laws and model acts promulgated by independent, nongovernmental sources. Such innovation remains virtually unknown elsewhere. Only recently have a few innovative nation states begun to import select laws from other governments.
When the government of Dubai created an International Financial Centre, for example, it made the common law of England and Wales an option for civil or commercial matters arising within that special jurisdiction. The move reassured foreign investors that they would not fall under Sharia law, which is not friendly to debt financing.7 Importing the common law proved so successful in Dubai that Sri Lanka recently announced that it plans to launch a new Financial and Business District governed along the same lines.8 More recently, the ZEDE program launched in Honduras has opened the door to importing laws from private sources, such as restatements of the common law, uniform codes, or model acts.9
To judge from those examples, government code-writing practices have reached a point roughly on par with computer code-writing practices circa 1969, when Thompson and Ritchie launched the revolution that resulted in Unix and other platform-independent software programs. Their Unix operating system directly inspired the open-source legal system described in these pages, Ulex. What at first glance might seem like a radical proposal thus appears, in the light of the “code = code” theory of history, like a near-inevitability.
Despite its theoretical significance, Unix did not at first have any direct impact on ordinary people’s day-to-day lives. It ran on large, expensive, mainframe computers in back offices, tended by specialists capable of dealing with its distinctly user-unfriendly interface. Only with the advent of personal computers, which made it possible for millions of consumers to choose their favorite operating systems, did Unix and other software programs begin to affect the wider world. From that burst of competition-driven innovation came proprietary operating systems such as Microsoft Windows and Apple’s OS X and open-source operating systems such as GNU/Linux.
The recent boom in the number, size, and capabilities of special jurisdictions has begun to create conditions for governments akin to those introduced by the personal computer revolution. To judge from the precedent set in the computer context, where the success of Unix inspired new types of code, we should expect competition between special jurisdictions to drive innovation in legal operating systems. How far does the parallel carry? In particular, will any of these new communities adopt proprietary legal systems – governments owned the way that Microsoft owns Windows or Apple owns OS X?
Probably not. The rule of law requires a just government to fully disclose the code on which it runs. Those within the swing of law’s gavel must have fair warning of where the blow might land, so to speak. More pragmatically, copyright cannot do for legal operating systems what it has done for computer operating systems: restrict their unauthorized reproduction. (Not incidentally, that explains why the American Law Institute (ALI) has no just copyright claim to the black-letter rules of its Restatements of Law, which figure so prominently in Ulex v. 1.1.)
Instead of Microsoft or Apple, legal operating systems can find more apt distribution model in Linux, the most famous open-source computer operating system. GNU/Linux (often shortened to “Linux”) originated as a gift from Richard Stallman and Linus Torvald to the world.10 Anybody can download Linux to run on their computer and anyone can access the source code and alter it to suit their particular needs. But no one controls Linux; instead, a community of like-minded users shapes it in a flexible, organic, and consensual process. Any successful legal operating will likely follow the same model; Ulex, described more fully in the following section, certainly does.




3 Overview of Ulex
What GNU/Linux has done for computers, Ulex aims to do for special jurisdictions, ZEDEs, and other start-up communities: provide an open-source operating system free for all to download, run, modify, and share.
In very general terms, Ulex protects personal and property rights with efficient and fair dispute resolution processes and rules, encouraging economic growth and promoting the rule of law. Ulex applies not by sovereign command but by the mutual consent of contracting parties, and issues from no single country, but instead draws on legal traditions from across the globe. In these ways Ulex differs from the legal systems run by traditional nation states.
Where do the rules of Ulex come from? It takes as its building blocks time-tested and trusted rule sets like the Restatements of the Common Law, published by the ALI, various model acts and uniform codes published by the ALI and Uniform Law Commission (ULC), the United Nations Commission on International Trading Law’s (UNCITRAL’s) Arbitration Rules, and similar nongovernmental sources. In borrowing from these private sources, Ulex follows the examples set by U.S. states and insular areas that have adopted various Restatements, model acts, and uniform codes as locally binding law, as well as a prescient suggestion by Randy E. Barnett that proprietary communities might do likewise.11
Note that Ulex does not employ rule sets published by nation states. In that it differs from Hong Kong, which long subsisted under English common law by dint of a treaty with China; and from Dubai, which effectively imported the common law of England and Wales to its International Financial Centre. Both jurisdictions evidently succeeded in reassuring international investors nervous about the otherwise applicable local law – communist Chinese or Sharia, respectively. Those special jurisdictions did well to offer an alternative to the default systems of government, but they arguably went too far in relying on foreign law. Why rely on a distant state for your legal system when nongovernmental institutions offer better alternatives?
A rule set borrowed from a foreign state bears the mark of its unique history and customs, shaping it in ways that might not suit other venues well. Consider, for instance, how English feudal practices bequeathed the common law with such quirks as the fee simple determinable subject to a condition subsequent.12 A different country might do better with fresher rules.
Importing the laws of a distant sovereign to rule your lands has other disadvantages. Most obviously, and quite understandably, it raises concerns about neocolonialism. Given the U.S. government’s past actions in the region, for instance, Hondurans might justifiably worry if a ZEDE began importing, say, Delaware or Texas law.13 Rules from nongovernmental sources offer a more diplomatically neutral alternative.
You don’t have to be a diehard patriot to balk at raising a foreign flag over your homeland. Nation states are not very good at setting and maintaining standards. The rules they promulgate often reflect the influence of lobbyists rather than the interests of the public.14 Furthermore, politicians change their governments’ legal systems as they see fit, for their own convenience, and when they do so they are not likely to care overmuch about how it affects copycat jurisdictions abroad. A legal system that binds itself to a foreign sovereign must either follow it through strange ways and swampy politics or end up left behind, entirely alone, with outdated laws. Nongovernmental institutions offer a more widely shared, objective, and stable source of rules.
Ulex thus does not so much create the law as curate it, combining specialized rule sets from trusted sources into a simple but comprehensive legal system. It covers civil law in the sense of private law – not in the sense of Roman law and not in contrast to common law.15 (Ulex 1.1 thus by default does not include criminal law, which concerns not purely private matters but offenses against the public at large. Version 1.1 instead offers criminal law as an optional module.)
With regard to all areas of law, Ulex offers both procedural rules, which define how parties resolve their disputes, and substantive rules, which describe legal rights and remedies. A few meta-rules protect the system against the functional equivalent of what computer programmers beware as “run-time” errors. Ulex merely sets default rules in most cases, leaving users free to run other legal systems “on top of” it.16
Is Ulex enough to run a government? Not quite. It offers something like a kernel – a core part of a computer’s operating system. Ulex does not include the functional equivalent of an application program interface, through which discrete programs, such as Microsoft Word or Google Chrome, communicate with a larger operating system. The choice of law and choice of law clauses offered below, in subsection 5.3, fill that gap. Nor does Ulex include a user interface – software like Windows or Mac OS, or an institution like small claims court or the Department of Motor Vehicles. The user interface for Ulex will depend on features of the governance systems that run it (hopefully under competitive pressures that result in something more user-friendly than legacy governing services typically provide). Ulex does not include anything akin to a driver – the part of a computer system that changes digital signals into physical results such as video images, sounds, or printed pages. For that, a jurisdiction implementing Ulex would need a local counterpart to the Federal Arbitration Act, through which private adjudications win the force of law, as well as the capability to bring lawbreakers to justice, whether through persuasion, financial pressure, or controlled violence.17 Lastly, of course, and like all software, Ulex needs hardware to run on.
Note, however, that Ulex does not necessarily want from lack of detailed rules about how to act sociably. It has no environmental regulations, labor code, or traffic ordinances. Some such red tape governments simply do not need. Much of the rest can be left to private arrangements between private parties. Whether a well-managed community needs any rules beyond the already considerable ones included in Ulex remains an open question, and one that only actual experience can settle. Certainly, though, nobody should take the absence of anything like conventional regulations as a fatal flaw. Ulex may not offer top-down and detailed directives, but those are not necessary for a well-ordered society. Instead, thanks to its common law roots and efficient procedures, Ulex offers distributed regulation. Order does not come only from ordering people around, after all. Ideally, it comes from the people themselves.
So far as its basic procedural and substantive rules go, and speaking in an engineering rather than political sense, Ulex takes a very conservative approach to its task. It combines trusted basic building blocks into a comprehensive and scalable legal system. The default procedures ensure the fast, efficient, and fair resolution of disputes. Overlapping layers of rules cover most subject areas, ensuring that if a specialized provision does not apply to a particular issue, a more general provision will. The next section illustrates the application of these principles by offering a quick tour of Ulex 1.1.




4 A Quick Tour of Ulex 1.1
This section takes a quick tour through Ulex 1.1, from start to finish, pointing out its major features and explaining a bit about their origins. (For the rules themselves – or at least full cites to the incorporated rule sets – please see Appendix B) The discussion here thus closely follows the legal system’s structure. Subsections 4.1, 4.2, and 4.3 cover the procedural rules, substantive rules, and meta-rules of Ulex 1.1, respectively. Subsection 4.4 concludes with a few words about criminal law, which in this version of Ulex comes only as an optional module.





4.1 Procedural Rules of Ulex 1.1
The basic default procedure for resolving disputes in Ulex 1.1 has three rules. Each of these merely restates a rule that has seen widespread and extensive use in other contexts. Ulex does little more than combine them into a sturdy tripod, creating a stable foundation for deliberations about more substantive rules. They appear here in their entirety, numbered as in the legal system’s index:18
1.2.1. Judges: Each party chooses a judge and those two judges choose a third.

1.2.2. Remedies: The judges choose one party’s proposed remedy.

1.2.3. Costs: The losing party pays the winning party’s legal costs.

This three-element procedure provides the basic default mechanism for resolving all disputes within the scope of Ulex. As such, it provides a crucial part of a larger legal system, one that includes a great many detailed substantive rules. Those substantive rules matter of course; they define who can sue whom, why they can, and what they might win for their trouble. But a legal system’s basic procedural rules have such a powerful and pervasive influence on its overall operation that, if they have been chosen well, any of a wide range of substantive rules might generate equally satisfactory results.19 These three tried and tested rules, which together constitute the basic procedural tripod of Ulex 1.1, thus give the legal system a stable foundation.
The first of these three basic procedural elements offers a fair and efficient way for contesting parties to choose a relatively impartial panel. Respected institutions such as the United Nations Commission on International Trade Law (UNCITRAL) and the American Arbitration Association have embraced the same rule.20 Why set the default at three judges when hiring one would cost less? Because nobody should assume that parties in the throes of a legal dispute will be able to cooperate even enough to agree on a single judge. If they can get along well enough to do so, moreover, they can always agree to forego the default three-judge panel. Here as elsewhere, Ulex’s default rules limit the risk of catastrophic failure, leaving parties to opt for alternative designs as they see fit.
Note that implementing this mechanism for forming adjudicative bodies allows Ulex to forego the need for a “standing judiciary” – a term alluding to the “standing armies” that once so worried the Founders of the United States.21 Instead, parties running the Ulex legal system form their courts on the fly, on an as-needed basis. The judges are not simply hired guns, but make promises of impartiality to both parties, even (one might even say especially, given the countervailing incentives) to the party who had no hand in choosing the judge.
The second leg of Ulex’s basic procedural tripod adopts pendulum arbitration – also known as Last Best Offer (LBO) arbitration – as the default rule for remedies.22 In traditional arbitration, awards too often end up as a simple compromise somewhere between the remedies demanded by each party. In that kind of “split the baby” system, parties have an incentive to exaggerate their claims. That, in turn, discourages settlement.
Pendulum arbitration offers a simple but elegant fix to that problem. Originally popularized in baseball professional free agent negotiations and now used in a great many other contexts, pendulum arbitration forbids arbitrators from “splitting the baby,” instead requiring them to choose one of the remedies proposed by the parties.23 An efficient system of justice should instead encourage parties to find their own solutions to their own conflicts. Though the dynamics of litigation remain less than fully understood, there appears to be good reason to think that pendulum arbitration, together with mediation and settlement negotiations, do a better job of fostering social harmony than alternatives in which judges have more discretion to fashion remedies as they see fit.24
The third leg of the Ulex basic procedural tripod is nothing special; most legal systems make the losing party pay the winning party’s legal costs.25 The alternative rule, under which each party generally covers all of its own attorneys’ fees and litigation costs, finds a notable but lonely adherent in the United States.26 The ALI and the International Institute for the Unification of Law agree in calling the approach taken in Ulex rule 1.2.3. “the rule prevailing in most legal systems.”27
This basic procedural tripod, though necessary, would not suffice to govern the resolution of actual disputes. Litigants and judges must have fairly detailed rules about the conduct of proceedings. Ulex 1.1 provides these, the default rules of civil procedure, by borrowing from respected nongovernmental sources. Ulex 1.1 offers more detailed rules of procedure via the American Law Institute & International Institute for the Unification of Law’s Principles of Transnational Civil Procedure.28 Though the work’s name refers to cross-border disputes, the Principles by their own account “may be equally appropriate for the resolution of most other kinds of civil disputes and may be the basis for future initiatives in reforming civil procedure.”29
Together, these rules allow Ulex to resolve a wide variety of civil claims fairly and efficiently. Parties running Ulex remain free to agree to alternative procedures for resolving their disputes, however. They could agree to have a single, trusted judge resolve their dispute, for example. They could also agree to more formal proceedings, with written opinions and appellate review, or for more simple ones, such as a mere coin flip.30 So long as their mutual agreement satisfies the usual standards for an enforceable contract and does not disturb the peace, Ulex leaves users at liberty to resolve their disputes as they alone see fit.






4.2 Substantive Rules of Ulex 1.1
Substantive rules make up the bulk of Ulex 1.1. The catalog begins with the fundamental building blocks of the common law – torts, property, and contracts. It then moves on to many and various judicial and legislative substantive legal rules, including coverage of unfair competition, letters of credit, adoption, limited partnerships, and electronic signatures. These rules come from the ALI’s Restatements of the Common Law, the ALI and ULC’s Uniform Commercial Code, various ULC model acts, and select other sources.
Together, the rules of torts, property, and contracts make up the thick, strong core of the common law.31 For private, uniform, and comprehensive bodies of rules in these important areas of law, Ulex 1.1 adopts several ALI Restatements, published under different titles and at various times. For torts, Ulex 1.1 imports the comprehensive Restatement of Torts, Second, and the three specialized Restatements of Torts, Third covering product liability, apportionment of liability, and liability for physical and emotional harm.32
Ulex 1.1 handles property in a similarly straightforward way, starting with the Restatement of Property and adding subsequently published specialized provisions from the second and third Restatements of Property.33 Note, however, that despite its seemingly broad name, the Restatement of Property concerns only real property – land, buildings, and other interests associated with real estate. The ALI has not published a Restatement for personal property – movables such as cars or clothes and intangibles such as stocks or bonds. It instead sets forth personal property rules in other Restatements, such as those for contract and tort law. Ulex follows suit.
Anyone looking for a uniform, comprehensive, and flag-free source of contract law has two good options. The American Law Institute’s Restatement of Contracts, Second summarizes and codifies the general principles of contract law that have arising from the deliberations of courts mostly in the United States but also other common law countries.34 UNIDROIT’s Principles of International Commercial Contracts offers similar coverage, and very often substantively identical rules, but drawn from trade practices, national legislation, and the best available theory.35 Ulex 1.1 opts for the former, in part because sticking with ALI rules might reduce the risk of conflicts and in part because examples from Dubai and Honduras suggest that host governments prefer common law over civil law sources for imported rule sets.
Torts, property, and contracts protect the “Three Big Ps” essential to the flourishing of social life: Persons, Property, and Promises. But the common law extends beyond those three fundamentals into many specialized branches. Ulex 1.1 incorporates a number of those rule sets, including Restatements of the common law of agency, unfair competition, trusts, employment law, and others areas, under the heading of “Additional Restatements of the Common Law.”36
Ulex 1.1 also incorporates select Articles of the Uniform Commercial Code, a joint creation of the ALI and the ULC.37 These UCC Articles have been enacted by states throughout the United States, for good reasons and to evident good effect. Ulex 1.1 follows suit by adopting most of the Articles, wholesale and without reservation.
Ulex 1.1 draws on the UCC’s specialized rule sets for negotiable instruments, letters of credit, secured transactions, and other matters crucial to modern commercial societies.38 Ulex 1.1 does not incorporate UCC Article 2, however, which regulates the sale of goods. That Article largely duplicates the coverage of the Restatement of Contracts, Second, which Ulex 1.1 adopts separately, rendering Article 2 largely redundant.39 Insofar as Article 2 strays from the common law, moreover, it tends to get into trouble. This proves especially evident with the unfortunate innovations set forth in UCC 2–207, “arguably the greatest statutory mess of all time.”40 Ulex 1.1 also passes over UCC Article 6 on grounds that it has proven so unpopular as to lack adequate testing in the field.41 Here as generally, Ulex eschews innovation in the substance of its rules.
Ulex 1.1 comes fitted out for jurisdictions that have residents, with many provisions addressing children, families, and personal relations. In addition to such natural persons, Ulex also provides for many kinds of legal persons, including trusts, partnerships, and corporations.42
Its treatment of corporations merits special note. To encourage entrepreneurship and conform with recognized best practices, Ulex 1.1 incorporates the ABA’s Model Business Corporation Act, which has been adopted by thirty-one states and the District of Columbia.43 Though largely congruent with Delaware law, another influential source in this area, the MBCA has the advantage of not issuing from any particular sovereign.
The substantive rules of Ulex 1.1 end with coverage of various administrative matters. A couple of rule sets from the ULC cover electronic signatures and recordation. Ulex adopts bespoke versions, cut conservatively, of widely accepted rules for priority of title to real property, the age of adulthood, and time limits for causes of action and claims to property. Since these latter rules cannot simply rely on the authority of their author, a few more words about them might prove fitting.
For a rule deciding who should have priority of title to contested real property, Ulex could not simply follow the Restatements, which refer to recording statutes without specifying their content.44 The Restatements leave that as a matter for local law to decide. Ulex 1.1 settles the question by adopting the majority rule in the United States, the race notice rule. Instead of quoting any particular state’s statute, Ulex 1.1 opts for a generic version: “Any conveyance of an interest in real property that has not been recorded in the relevant land records office, if any, shall be void as against any subsequent transfer of a conflicting interest for value paid in good faith, recorded earlier.”45
As the “if any” clause in that race notice rule suggests, Ulex 1.1 does not mandate the use of property recording system. A jurisdiction could run Ulex just as well with a Torrens or tract real property registration system. Note too that the rule’s reference to “relevant land records office” avoids appointing a single particular body to perform the requisite recordation functions. Ulex 1.1’s race notice rule speaks broadly enough to encompass institutions that look nothing like the records room at the local county clerk. As Ulex 1.1 separately makes clear, jurisdictions can decide for themselves whether they want an official Land Records Office, a blockchain-based public registry, or something else.46
Ulex also had to draw age limits on its own. The Restatements usually refer to age-based legal classifications without specifying a particular number, leaving that as a matter of local law.47 The Restatement of Contracts, Second, in contrast, specifically provides that children younger than eighteen can incur only voidable contractual duties.48 Rule 2.8.4 of Ulex 1.1 follows that guide by setting eighteen as the age of consent generally. Happily, this also constitutes the majority rule in the United States.49 If that age proves too restrictive to particular precocious individuals, they can seek emancipation under Ulex 1.1, Rule 2.6.2, which incorporates by reference the Uniform Guardianship and Protective Proceedings Act, which in turn deals with the issue of emancipation of minors.50
What about time limits in the law? Several Restatements make reference to the effect of a statute of limitations, but none specify its length, leaving that as a matter for local law.51 The Restatements take a similarly accommodating approach to other statutory time limits, such as those relating to adverse possession and prescription.52 Practices vary across states and subjects. Ulex opts for a popular span – seven years – and applies it across the board.53
Before closing out this discussion of Ulex’s substantive rules, it bears noting one that it does not provide for separately: a so-called Statute of Frauds that denies the enforceability of select instruments absent satisfaction of certain formalities, most notably a writing signed by the party allegedly bound. Ulex 1.1 instead leaves such matters to provisions scattered throughout the Restatements it incorporates by reference.54 Here as elsewhere, jurisdictions that prefer another approach to the statute of frauds can make express provision to supplant the rules of Ulex 1.1 with something more fitting.






4.3 Meta-Rules of Ulex 1.1
Ulex’s procedural and substantive rules come from private, nongovernmental sources that embody the world’s best practices. Together, they address every topic necessary for a legal system to administer civil justice efficiently and equitably. Even the best procedural and substantive rules are not enough, though. A functioning legal system has to combine those building blocks into an integrated and smoothly functioning whole. Ulex has three meta-rules to accomplish those ends.
The rule sets that Ulex incorporates by reference do not always specify their final form. Article 4 of the Uniform Commercial Code, for instance, which Ulex 1.1 incorporates by reference at rule 2.5.4, offers two alternative provisions for handling instruments payable at a bank, one of which a jurisdiction adopting the Code must choose.55 Article 9 of the Uniform Commercial Code, made part of Ulex 1.1 at rule 2.5.9, requires a similar choice with regard to the sufficiency of a debtor’s name on a financing statement.56 A similar dodge appears in the Restatement of Property, Third, Wills and Other Donative Transfers, which describes several approaches to calculating a surviving spouse’s share of a decedent’s estate.57 Ulex handles such cases with the first of its three meta-rules:
3.1. Alternative Rules: If a rule offers alternative provisions, the alternative offered first prevails over any later one.58

It is less important in such cases to choose perfectly than it is to choose clearly. If the ALI and UCC consider a rule a worthy alternative, not to mention the first listed, it doubtless has considerable virtues. So the default set by Ulex 1.1 rule 3.1 will probably work nicely. And if that default does not suit a particular jurisdiction, or the parties to a particular agreement, it is not difficult to expressly stipulate to something else. Here as generally, Ulex proves adaptable.
Before closing this discussion of rule 3.1, another kind of indecisive rule bears noting. On rare occasions, the Restatement rules invoked by Ulex 1.1 go beyond describing the common law to venture bland observations about various legislative enactments. Section 3.2 of the Restatement of Property, Third says, for instance, “Statutes in many states provide that a will, though unwitnessed, is validly executed if it is written in the testator’s handwriting and signed by the testator, and, under some statutes, dated in the testator’s handwriting.”59 This so-called rule observes rather than commands. Similarly limp phrasing appears in § 3.9 of the same Restatement.60
With regard to those particular descriptions of possible statutory enactments, Ulex 1.1 settles the issue by incorporating the Uniform Probate Code.61 In other cases, a jurisdiction might have to supplement Ulex 1.1 with additional rules if it wants to mimic the statutes referenced by these Restatements.62 Because they plainly speak in descriptive rather than prescriptive terms, these provisions make no claim to the force of law. While perhaps worthy of study as curious anomalies from the usual rule (so to speak), they need not concern Ulex.
Ulex draws on rule sets written with a particular set of institutions in mind – typically, those of state and federal governments in the United States. Ulex thus needs a translation function to ensure that the rule sets it borrows will “port over to” (as a programmer might say) other institutional frameworks, such as Honduran ZEDEs, seasteads, or other start-up jurisdictions. Only then can Ulex offer legal systems the same sort of interconnectivity that Ritchie and Thompson introduced to computer programs way back in 1969.
Ulex provides for cross-platform compatibility with this meta-rule:
3.2. Alternative Meanings: If a rule refers to an institution, office, power, or privilege that does not exist in a jurisdiction running Ulex, the rule instead refers to the closest functionally equivalent institution, office, power, or privilege that does or could exist in one.

For an example of when that provision might come in handy, consider the Restatement of Conflict of Laws, Second (made part of Ulex 1.1 at rule 2.4.1) laying down a rule about how to apply the statute of limitations in “a State of the United States” to claims arising under the laws of “a sister State.”63 A jurisdiction running Ulex outside of a State of the United States might find it difficult to apply that provision literally; rule 3.2 allows for a more flexible interpretation. It would remain for the parties to argue and for the adjudicating body to decide what constitutes “the closest functionally equivalent” to the “institution, office, power, or privilege” missing locally, of course, but so goes the work of the law.
Eugene Volokh once observed that we have good reason to doubt a theory of constitutional interpretation if it generates only results that align with its proponent’s substantive preferences.64 Such interpretive theories smack more of convenience than objectivity. The same doubtless holds true of the theory behind Ulex’s rules. It thus perhaps bears noting that, notwithstanding its merits, meta-rule 3.2 strongly risks generating a result that I have elsewhere argued against at length and with force: governmental immunity.65
Rule 2.1.1. of Ulex 1.1 incorporates the Restatement of Torts, Second, which in turn recognizes governmental immunity for federal and state governments and agencies, as well as some local entities.66 It also includes provisions providing qualified good faith immunity to public officers of the same.67 Meta-rule 3.2 might encourage a jurisdiction to extend like privileges to its own governing institutions and agents. Ulex 1.1 leaves those who prefer stronger protections for individual rights to adopt a version amended to exclude §§ 895A-D of the Restatement of Torts, Second. I advise that course.
Any large body of rules runs the risk of including a contradiction – the legal equivalent of the sort of bug that can make computer programs spin out of control or freeze up. Contradictions become still more likely when, as with Ulex, a system combines rules from different sources. The overall risk of contradiction likely remains low, given that each of the various rule sets making up Ulex covers distinct topics. Nonetheless, the potentially catastrophic consequences of a “runtime error” make it prudent to build in a safeguard. Ulex thus includes this meta-rule:
3.3. Conflicting Rules: If different rules give conflicting results, the rule listed later in this index prevails over any earlier one, but no rule can prevail over this one.

If it were not already apparent to the discerning reader, rule 3.3 makes clear the significance of the numbers attached to the rules of Ulex. They effectively mark off a hierarchy, with index numbers correlating to relative strength. The bigger a rule’s number, the more authority it commands. The structure of Ulex thus recapitulates the historical development typical of traditional legal systems, wherein early and general institutions – the common law or a constitution, say – change over time thanks to refinements, exceptions, and amendments. The generic contract law set forth in Ulex rule 2.3 thus gives way to the more detailed provisions of rule 2.6.4, which concerns premarital and marital agreements. Putting this meta-rule at the end of the index effectively ensures that it cannot be overruled, thus barring contradictions from Ulex.






4.4 Optional Criminal Law Module
Relatively few special jurisdictions have the power to specify their own criminal laws; most exercise delegated authority over only commercial laws, if that. Even Honduran ZEDEs, arguably the most advanced special jurisdictions in the world, have to submit their proposed criminal laws to the National Congress for approval.68 Furthermore, it is not evident that even a community that could enact criminal laws should enact them.69 Scholars have pondered the question of whether a civilized society needs penal sanctions without reaching a firm conclusion.70 Ulex 1.1 thus offers criminal law as an optional module.
For substantive criminal law, this optional module uses the ALI’s Model Penal Code (2009).71 Though the Model Penal Code is not law in any jurisdiction, it has served as the basis for amending the criminal law in more than two-thirds of the states in the United States.72 The Model Penal Code focuses on crimes with victims, leaving it to jurisdictions that insist on punishing victimless crimes to “insert additional Articles dealing with special topics such as narcotics, alcoholic beverages, gambling and offenses against tax and trade laws.”73 Notably, the most recent version of the Model Penal Code makes no provisions for the death sentence, “in light of the current intractable institutional and structural obstacles to ensuring a minimally adequate system for administering capital punishment.”74
Those features might mark the Model Penal Code as insufficiently punitive for some jurisdictions. Indeed, it was the absence of prohibitions on sodomy, adultery, and fornication that convinced Idaho to abandon its brief flirtation with adopting the Modal Penal Code.75 Here as generally, Ulex leaves its users free to opt out of its default rules for others of their choosing.
For procedure, Ulex’s optional module invokes the Uniform Law Commission’s Model Rules of Criminal Procedure (1987), which codifies both the pretrial and judgment stages of criminal prosecution.76 It also revisits the Model Penal Code to draw forth the procedural rules woven among the Model Penal Code’s many substantive ones.
Combining these two sources gives Ulex a comprehensive code of criminal procedure, and one especially likely to harmonize with the substantive rules of the Model Penal Code. The ULC makes available a number of additional specialized rules of criminal procedure that any jurisdiction adopting this optional module might do well to consider. Given its tentative approach to criminal law generally, however, Ulex 1.1 is no place for such details.





5 Programmer Notes for Ulex
This section offers notes of the sort that typically accompany operating systems and other software packages. Subsection 5.1 analyzes the copyright status of Ulex. Contrary to claims by the ALI, Ulex most likely belongs not within the confines of any private copyright, but instead in the public domain, free for anyone to copy, modify, and redistribute. Subsection 5.2 discusses how the blockchain-based Proof of Existence service allows Ulex users to ensure that they have valid copies of the legal operating system. By way of example, it retraces the processes by which the existence of version 1.1 was established. Subsection 5.3 explains how to run Ulex, providing a sample choice of law and choice of forum clause and briefly surveying ongoing efforts to find real-world hardware on which to run the legal operating system. Looking toward the future, subsection 5.4 forecasts future versions of Ulex, alternative legal operating systems, and a the rise of a community of open source programmers-cum-lawgivers giving the world an opt-in, distributed form of government.





5.1 Copyright Status of Ulex
Despite drawing on Unix, Linux, and other open-source computer programs for inspiration, Ulex differs from them terms of copyright law. Open-source software is not copyright-free software; it is not in the public domain. Instead, it relies crucially on copyright to prevent the unauthorized reuse of licensed works.77 The copyright status of Ulex, in contrast, remains cloudy. Despite one claimant to the contrary, however, the best arguments support the view that Ulex, as a system of operation built out of public laws, falls outside the proper scope of copyright. This subsection explains why.
The authors of open-source software generally claim copyrights in their works. And why not? As original fixed expressions that reflect many various and nontrivial choices, such as how to code a particular operating system kernel, open-source software generally qualifies as copyrightable subject matter. This certainly holds true under the laws of the United States; thanks to the widely accepted Berne Convention, it also holds true throughout most of the rest of the world.78
Proponents of open-source software use copyright in what they describe as something like a judo move against censorship-by-copyright. This they do by licensing their software’s use on liberal terms but subject to this crucial condition: Any work derived from the software must itself be released under the same terms.79 Successful open-source software can thus spread throughout an information network, reproducing like a prolific species spreading through a new habitat. This strategy has real bite, too; courts have held it actionable copyright infringement to misuse open-source software for private profit, in violation of the applicable license.80
Ulex has a different relationship to copyright than Unix, Linux, and other open-source computer programs. So far as theories behind Ulex or its overall structure – the arrangement of the various rule sets, for instance – it probably qualifies as uncopyrightable under section 102(b) of the United States Copyright Act, which denies its protection to “any idea, procedure, process, system, [or] method of operation.”81 The copyright status of Ulex looks suspect under copyright’s merger doctrine, too, because there are relatively few ways to structure rule sets to create a functioning legal operating system.82
Similar arguments against copyrightability apply to Ulex’s few handcrafted rules – those addressing priority of title, adulthood, and statutory deadlines, and all three of the meta-rules.83 Like the animating ideas behind Ulex or its basic structure, those rules qualify as uncopyrightable procedures, processes, systems, or methods of operation. Insofar as those mere summaries of time-honored precedents admit of individuated expression, moreover, the merger doctrine denies them copyrightability. Take it from someone who has tried: There simply are not that many good ways to express the fundamental rules of a modern human society. Lastly, to resolve any lingering doubts, as the author, I hereby put into the public domain Ulex’s means, structure, and original rules.84
What about the component rule sets that together make up Ulex? Here the borders of copyright grow muddy. Copyright does not threaten to limit use of many of the rules incorporated into Ulex by reference. Consider the various rule sets that make up the Uniform Commercial Code (UCC), for instance, jointly authored by the ALI and the ULC.85 The ALI and ULC published the UCC with the aim, expectation, and hope that states would adopt it. When states started doing just that, enacting the UCC into locally binding law, its authors lost whatever copyright claims they had in it. Binding and persuasive authorities hold that laws, regulations, and other binding rules of governments at all levels in the United States, from federal downward, fall outside the proper scope of copyright.86 To their credit, the ALI and ULC do not pretend otherwise, evidently leaving the Uniform Commercial Code free for Ulex and others to reuse.87
It could scarcely be otherwise. How could a government supposedly of, by, and for the people justly use copyright to keep them ignorant of their own government? If the rule of law means anything, it cannot mean that. The prospect of a government suing its citizens for making unauthorized copies or public displays of its copyrighted laws does not merely raise First Amendment issues; it rockets them into low orbit.
But that is not enough to put Ulex into the clear, copyright-wise. Version 1.1 draws heavily on the Restatements of the Common Law, published by the ALI. In contrast to its approach to the UCC, which the ALI jointly authored with the ULC, and as evidenced by its Copyright Office filings, the ALI claims copyrights its Restatements.88 If you ask the ALI for only the black-letter rules of the Restatements – the pithy summations in which it not only admittedly but avowedly copies public law – it will tell you to buy them, borrow them from a library, or get access to a commercial electronic database.89 That is not just idle talk, either. Against those who have tried to give the public too-free access to the Restatements, such as by posting them online, the ALI has launched legal proceedings.90
To give full credit to the ALI, it probably has fair claim to copyrights in the commentaries that sometimes follow the black-letter rules of the Restatements. Those resemble interpretations and explanations of the law more than they do the law itself. Furthermore, nobody can fault the ALI’s officers and legal counsel from defending the institution’s assets – including its presumptive copyrights – to the utmost. Only the ALI’s governing Council or members, or in their stead a court of law, could move the ALI’s lawyers to proclaim the black-letter rules of the Restatements in the public domain. Anyone assessing the arguments that follow about the ALI’s copyrights should also know that, on behalf of clients hoping to introduce the common law to the developing world, I have attempted but failed to secure the ALI’s permission to use, free or subject to license, the black-letter rules of the Restatements.91 Readers must judge for themselves whether copyright can justly limit public access to the black-letter rules of the Restatements. Consider the following points.
First, each black-letter rule of the Restatements constitutes a “procedure, process, system, [or] method of operation.”92 The rules condense into the most spare and exact words possible how the common law works. They are not arguments, opinions, or predictions. They are programming statements, which together create a common law legal system. As such, the black-letter rules of the Restatements cannot be copyrighted in the United States.
Second, because the black-letter rules of the Restatements fall within the scope of the merger doctrine, they fall outside the scope of copyright. For example, the Restatement of Contracts (2nd) defines “offer” as “the manifestation of willingness to enter into a bargain, so made as to justify another person in understanding that his assent to that bargain is invited and will conclude it.”93 The ALI got the definition right, doubtless. It cannot get a copyright in that definition too, though. Why? There are not very many ways to define what “offer” means in the common law courts. So that we can all talk about such important matters, the merger doctrine makes it impossible for the ALI to win exclusive rights over legal definitions and other descriptions of the common law. The merger doctrine thus guarantees the public free access to the black-letter rules of the Restatements.
Third, insofar as they constitute facts, the black-letter rules of the common law cannot be copyrighted in the Restatements. The ALI made its aim clear in the very name it chose for its series of commentaries about the common law: the Restatements. No document with that kind of title can boast great originality, nor should it. Originality is the last thing anybody wants in a Restatement. But without originality, there can be no copyright.94 Rather than originality, the Restatements aim first and foremost at factually conveying the nature of the common law.95 Bravo for that! But copyright does not cover facts.96
In creating the Restatements the ALI’s experts sometimes have to go beyond simply recording obvious majority rules, granted. Facts never interpret themselves. When precedents vary, or have fallen behind the times, or otherwise merit critical scrutiny, therefore, the ALI naturally aims for the most well reasoned and forward looking formulations of the common law possible to informed and objective observers. Those worthy practices show the ALI true to its mission, “to encourage and carry on scholarly and scientific legal work.”97 But by the same lights, the ALI should note that scholars and scientists in other disciplines do not claim copyrights in the rules they write about.
The last and most telling reason why the ALI cannot copyright the black-letter rules of the Restatements: They constitute binding public law within the United States. As such, as noted earlier with regard to the Uniform Commercial Code and other privately authored rule sets that become locally binding law in one or more states, the black-letter rules of the Restatements fall outside the proper scope of copyright.
How did the Restatements become public law within the United States? It happened when the Virgin Islands and the Northern Mariana Islands, two insular areas of the U.S. federal government, passed legislation stipulating that “the restatements of law approved by the American Law Institute … shall be the rules of decision in the courts of” those jurisdictions.98 (The Northern Mariana Islands copied not only the Restatements but even the way that the Virgin Islands had copied the Restatements.)
In effect, the Virgin Islands and the Northern Mariana Islands downloaded the Restatements and installed them as local law. Who can blame them? Both insular areas came into the power to pass their own legislation only relatively recently. At launch, of course, neither had any extant body of judicial precedents to draw upon. To fill that gap, both drew on the Restatements – the most credible, polished, and objective source for the rules of the common law. Helpfully for a legal system just finding its legs, the Restatements organize their subject rules into logical parts and subparts, all labeled and numbered. It seems a perfect match between problem and solution. So, at least, these insular Islands evidently decided.
One might say that the Virgin Islands and Northern Mariana Islands adopted the Restatements wholesale. The ALI might say that they stole the Restatements, accusing the upstart jurisdictions of borrowing without permission and recklessly exposing their copyrighted works to the public domain. Thanks to local legislation, after all, a citizen of the Virgin Islands or Northern Mariana Islands can know the law only by consulting the Restatements; those publications alone constitute the bulk of the common law in the Islands. It will doubtless remain so for many long years. As noted earlier, copyright cannot stand between the people and their laws. In effect, therefore, the Virgin Islands and Northern Mariana Islands stripped the ALI of any credible copyright claim to the black-letter rules of the Restatements.99
It should not change that conclusion – indeed, it might strengthen it – to argue that, as insular areas administered by the U.S. federal government, the Virgin Islands and Northern Mariana Islands are not states. Copyright law is federal law. Both the Act100 and the Constitution see to that.101 The Restatements constitute binding law in areas subject solely to federal control, having been bodily appropriated by legislative bodies operating under federal oversight and protection. You could hardly ask for a question more purely a matter of federal law.






5.2 Proof of Existence for Ulex 1.1
Is it better to drive on the right-hand side of the road or the left? Regardless of which side you choose, you risk a wreck if other drivers disagree. Here, the substance of the rule matters less than its role as a social coordination device. If such a rule is not made public in a trustworthy way, it cannot serve its intended purpose.102
The same holds true of substantive rules. Consider, for instance, how the Restatement of Torts, Second, made part of Ulex 1.1 at Rule 2.1.1, defines battery to include not just physically harmful touching, such as a punch or a cut, but also emotionally offensive touching, such as a grope.103 This is not as simple a matter as choosing which side of the road to drive on. We would be about as well off driving on the left as on the right, as England and Japan demonstrate. We would not all be just as well off if battery excluded unwanted caresses or included insulting words. We need to get the definition right. Secrecy or confusion about the rule would thwart its purpose. How can tort law prevent and remedy battery, after all, if nobody knows what battery means?
Rules cannot coordinate or guide social behavior if they are not made readily available to the public in a trustworthy way. The United States, for instance, puts the original Constitution on public display and, more importantly, encourages the widespread dissemination of reputable copies.104 A despot could not rewrite the Constitution by forging the original; its copies exist in a kind of distributed database containing books, pamphlets, web pages, and other media, copied all over the world and hosted by a variety of institutions. Americans read the Constitution confident that its literal words have not changed since their ratification. And if any doubt remains about the contents of the Constitution, the U.S. government stands ready to clarify with its opinion, backed by awesome force. People can and do argue about how to interpret the words of the Constitution. They do not argue about the words themselves.105
Other nation states publicize their rules using the same sorts of mechanisms that work for the U.S. Constitution: iconic originals backed by distributed copies and official proclamation. Those mechanisms do not work so well for a new open-source legal system like Ulex, though.
Being new, Ulex has not yet seen widespread distribution. Being open source, free for users to adopt or ignore as they see fit, Ulex cannot establish its authority by force. Making matters worse, the open-source framework invites legal “coders” to create derivative versions of Ulex, raising the risk of confusion. How can parties who have adopted a particular version of Ulex know for certain which rules bind them? What if two different rule sets each claims to constitute the authoritative version of Ulex 1.1?
Ulex solves this problem with by using the Proof of Existence (POE) service. For a small fee, paid in Bitcoin, the POE service timestamps a file chosen by the payor.106 POE then records the timestamp – a cryptographic digest, in its technical jargon – in the Bitcoin blockchain.107 It does not store the file itself; users have to see to that. POE instead gives the public a reliable way to check the provenance of any file offered up as a true copy.
Creating a POE is not especially difficult, but doing it right does involve taking some care. For the record, and to guide the registration of future versions of Ulex, here are the steps I took to create a POE for Ulex 1.1:
1. Made an almost final version of Ulex 1.1 in Microsoft Word format, leaving a blank for the web address of the final version.

2. Made a PDF copy of that penultimate version.

3. Uploaded that file to Google drive.

4. Generated a compact web address – https://goo.gl/YByFti – for the uploaded file using Google’s URL Shortener.108

5. Plugged that shortened URL into the blank left for that purpose in the penultimate version of Ulex 1.1, thereby creating the final version in a Word format.

6. Made a PDF copy of that final version.

7. Ran that file through the POE service, thus putting its hashmark into the Bitcoin blockchain.

8. Uploaded a copy of that final .PDF to the same URL used for the penultimate version uploaded earlier by using the “new version” function in Google Drive.109


How can the POE service help Ulex users verify that they have valid copies of version 1.1? They need only go to the Proof of Existence website, select the “Prove” option, and follow the directions to test a given file against those registered by the service in the Bitcoin blockchain. A true copy of the original PDF of Ulex 1.1 will generate a report saying, “Registered in the bitcoin blockchain since: 2017-06-09 14:50:59.”110
Notably, the POE is sensitive to file format. A Microsoft Word document with the exact same meaning as the registered PDF would not appear as registered in the blockchain. But that does not mean people can only use or trust PDF versions of Ulex 1.1. Indeed, most users will probably access it in some other, more convenient format. But just as the widespread distribution of reputable copies of the U.S. Constitution allows you to trust the one in your local public library, POE roots Ulex 1.1 in something users can count on: math.
Registering a POE for Ulex may seem like a needless precaution. If nobody is running Ulex 1.1, after all, why worry about proving its veracity? In part, because the precaution comes at little cost. For those of a certain cast of mind – some might call them geeks, fondly – it even affords a little fun. Then, too, at some margin, someone choosing between legal systems might take favorable note of Ulex’s cryptographically solid foundations. The day may come when, like the U.S. Constitution, Ulex 1.1 exists in so many copies, in so many media, that nobody need doubt its substance. Until then, Ulex can count on POE to reassure users that they can trust the rules of version 1.1.






5.3 Running Ulex in the Real World
How can you run Ulex? Either move to a jurisdiction that has adopted the legal system or, in what amounts to much the same thing, mutually agree with others to have Ulex govern your legal relations. The first option remains for now only a theoretical possibility, though not one out of the question. The second option for running Ulex calls for little more than a handshake.
To make it more formal, parties that want to govern their relations via Ulex should agree to a choice of law and forum clause along these lines: ”Only Ulex 1.1 governs any claim or question arising under or related to this agreement, including the proper forum for resolving disputes, all rules applied therein, and the form and effect of any judgment.”111 The actual version of Ulex cited in such a choice of law and choice of forum clause might vary, of course, depending on what versions have been published and what the parties want.112
The parties might also opt for a tailor-made version of Ulex, defined in their agreement. If they wanted something a bit closer to the law generally prevailing in the United States, for instance, their contract might choose Ulex “plus an additional rule 2.5.10 that incorporates by reference UCC Article 2: Sale of Goods (2002).” In that event, Ulex 1.1 rule 3.1 would ensure that the specialized provisions of Article 2 would prevail over any conflicting provisions from the generic common law of contracts, as expressed in Ulex 1.1 rule 2.3, which incorporates by reference the ALI’s Restatement of Contracts, Second. If instead the parties wanted something closer to the law that prevails elsewhere in the world, their contract might choose Ulex “plus an additional rule 2.5.10 that incorporates by reference UNCITRAL, International Convention for the Sale of Goods (1980).”113
Far from frowning on alternative versions, Ulex freely admits them. If parties running Ulex routinely contract around one or more of its defaults, that servers a signal for the desirability of an entirely new version. If a sizeable percentage of Ulex 1.1 users add a new rule 2.5.10, incorporating by reference UCC Article 2, it may make sense to create a version of Ulex that does that for them – version 1.2, for example. In that way, Ulex can learn from its users how best to serve their legal needs.






5.4 Future Versions, Alternative Systems, and Open Source Development
This chapter has focused on Ulex 1.1 for good reason: for now, it remains the best version available. The best version has already changed once, however, from 1.0, and judging from the evolution of computer operating systems it might change again. Indeed, it almost certainly would change if Ulex began seeing actual use.
Suppose that Ulex escaped its genesis in theory and began to range about in the real world. In the real world, living things must adapt to survive. So, too, with real-world legal systems. Even if Ulex version 1.1 serves well enough to get things started, changing conditions might make new versions better adapted to users’ needs. As with software updates, so with Ulex.
Examples from the software world also illuminate how Ulex might face competition from other legal systems.114 To the extent it allows its users to opt out of the legal systems provided by nation states, Ulex will of necessity compete with them. One might by the same token say that early computers competed with slide rulers. More interestingly, Ulex might stimulate the creation of alternative open-source and flag-free legal systems.
Ulex relies heavily on the common law for good reason. Empirical evidence suggests that common law legal systems outperform civil law ones in terms of efficiency, as reflected in their comparative economic growth.115 The success of Hong Kong’s economy compared to Maoist China’s provides a signal instance of the phenomenon. Perhaps for that reason, the most modern and comprehensive special jurisdictions, in Dubai and Honduras, import the common law to those countries. The common law is not the only option, though; the civil law, which originated in continental Europe and spread from there to the far corners of the world, offers a fundamentally different basis for a legal system.
The prospect of a civil law–based counterpart to Ulex will have to wait for publication of something like a Restatement of the Civil Law.116 That does not look likely to happen soon. Though the “Study Group on a European Civil Code,” a network of legal scholars, once aspired to provide an objective, private, and universal statement of the civil law, that effort has of late evidently lapsed into quiescence.117 In the meantime, Europeans and others unfamiliar with the common law can take comfort in the thought that the Restatements used in Ulex 1.1, because they summarize, order, and index the common law’s rules, have much the flavor of a civil code.118 Nobody needs to sift through innumerable judicial authorities to find the law in Ulex.
What sort of congress or parliament would write and adopt new versions of Ulex or competing open-source legal systems? To again judge from software counterparts: none. The software example instead suggests that Ulex would develop through the sort of loosely organized, polycentric process that characterize the development of open-source programming. As explained by OpenSource.com, that process encourages the free exchange of ideas, widespread participation, lots of experimentation (and thus sometimes failure), and a strong sense of community.119
Though those may sound like little more than beautiful ideals, the hard constraints of technology make them real. The opt-in nature of software development ensures that open-source coding efforts draw in only those willing to participate on like terms, and that their joint efforts affect only those who choose to download and use the published code. Could Ulex help bring similarly open process to the development of legal codes? Given the way that extant political institutions handle the job, it seems worth a try.





6 Conclusion: From Nation state to Stateless Association?
Ulex brings lessons from the history of computer science to bear on the challenge of creating the next generation of governments. It offers an open-source legal system suitable for use by ZEDEs, seasteads, and other consent-rich, opt-in, start-up jurisdictions. Ulex uses as its building blocks a selection of field-tested and long-trusted rule sets, including the American Law Institute’s Restatements of the Common Law, the United Nations Commission on International Trading Law’s Arbitration Rules, and various model rules and uniform acts. Ulex uses only rules published by nongovernmental institutions; it flies no country’s flag. As with the open-source computer operating systems that inspired it, anyone can download, customize, and run Ulex. In that, Ulex echoes the revolution of 1969 – not the one started by hippies, draft-dodgers, and Black Panthers, but the one started by Ken Thompson, Dennis Ritchie, and the computer program they created, Unix.
This chapter has described the basic features of the first version of Ulex 1.1. For technical details, see Appendix B, which directly or by reference specifies each component rule or rule set. Over time, a community of like-minded coders might congregate around Ulex, supporting it, improving it, and adapting it for particular uses. At that point, the development of legal operating systems will have reached a point that computer operating systems reached decades ago. Despite the lag, that would mark a signal achievement in the development of governing institutions.
Open-source software makes digital devices useful even in isolation; ask any bored flyer playing games on her isolated smartphone. But the utility of our devices really kicks in once we hit the ground and they interconnect. Only then can we call each other, text each other, and otherwise keep each other company.
Would interconnection have a similar effect on Ulex and other open-source legal systems? In other words, would a network of independent jurisdictions running on a shared set of rules prove even better than a jurisdiction running the same set of rules alone? The question fairly well answers itself. Winning a larger share of the market would afford a legal operating system economies of scale, spreading the fixed costs of designing, publishing, and supporting the system over a wider area. That would lower the costs borne by each individual user, making the system correspondingly more attractive to consumers of legal systems.
More than that, though, jurisdictions running a shared version of Ulex or another open-source legal operating system would likely enjoy network externalities – economic boons not accounted for by mere efficiency gains. The same kind of effect makes larger social networks more valued than tiny ones. All gain and gain again from peaceful cooperation.
If that parallel from the world of computer technology holds, open-source legal operating systems might come to support a new kind of international organization – not a nation state, but a stateless association. Its members? Opt-in jurisdictions like Honduran ZEDEs, seasteads, and institutions as yet unrealized. This chapter can only raise the possibility that open-source legal systems might reshape governments the way Unix and its progeny reshaped computers. Here, it suffices to introduce Ulex and make the first working version ready for use.
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3.8 Stories of the Sort Ordinarily Recounted over Drinks


1 Introduction: “Pull Up a Chair!”
What happens when bookish theories meet the hard corners of the real world? Stuff happens. Stories happen. This chapter recounts a few.
Ordinarily, I’d save these kinds of war stories for you, me, a quiet table, and a few drinks. We would tap glasses, lean back, and I would tell you about looking up from a computer keyboard to find myself bouncing through the backstreets of an edgy Central American capital with an armed driver at the wheel, or conspiring with Liberlanders to shake off Danube river police, or diving with black-tipped reef sharks in search of a safe harbor for seasteaders.
But time runs short, and these sorts of stories – the sort ordinarily recounted over drinks – tend to run a little long. This chapter puts a few on ice, so to speak, for you to tap as you like. That way, when and if we finally get around to actually sitting down together, we can focus on fresher stories.




2 “So, How Did You Get Started In … ?”
I began researching and writing about polycentric law even before going to law school.1 As the rest of this book attests, I continued studying it thereafter. Getting traction in the real world took longer, though. Paying gigs, longer still. Still greater adventures in polycentric law await.
Only relatively recently has the governing services industry matured enough to support experts in the law of special jurisdictions. For some years, a few attorneys have made at least a part-time practice out of drafting agreements for zones and otherwise handling the paperwork of what amounts, in many places, to little more than just another government program – useful stuff for the right clients, but not very ennobling or daring. A much smaller cadre of attorneys has lobbied governments to enact much grander schemes, and drafted pages of proposed statutes and treaties in support of their campaigns, though so far to no evident effect. These clientless lawyers drift like ghosts through their merely imagined schemes, a warning to anyone who dreams of selling governments on self-reform.
My adventures in the practice of polycentric law (for lack of a better term) began in 2011, when news emerged that a Silicon Valley start-up, Future Cities Development, Inc., had secured a Memorandum of Understanding from the government of Honduras to create a special jurisdiction in its new RED program (precursor to the present ZEDE program).2 I contacted Future Cities’ president, Patri Friedman, to inquire about their legal advisor. After more talk in that line, “You,” came the eventual answer.
Friedman described government as a service industry and called for giving it as keen a focus on user needs as Apple shows for its customers. Government could be easy, even fun, if done right. Friedman showed a coder’s appreciation of how government programs work – or more often do not work – and a vision about how to debug them. His prescription: jurisdictional competition. It is a vision he pursues today in association with seasteading. But more on that anon.
Though that particular job ended with the collapse of the RED program (see Chapter 1.5), it opened the door to new challenges with new clients. At first the work did not differ much from the usual fare of a legal academic – wiggling your fingers in front of computer screen for hours on end. Eventually, though, the work escaped the office and fled to venues near and far, famous and obscure. What else could I do? I gave chase.
The stories started racking up in Honduras, a tough country trying bold reforms. Though worth the effort, Honduras is not an easy place to visit. It is even harder to visit Liberland, a country that at best exists only in a small and remote swamp under heavy Croatian guard – and that arguably exists not at all. Volunteer service in the Liberland cause led to some curious incidents, throwing the Croatian judicial system into a paradox tangled even by Balkan standards.
And the seasteaders? Ah, the seasteaders. Their quest to create sovereign communities at sea has led them to seek a very special kind of jurisdiction. Their story leads to the Palais Présidentiel de Pape’ete, on the Island of Tahiti, deep in the middle of the South Pacific Ocean.




3 Honduras, from a Fan
Ask any foreign aid worker, war reporter, or professional abroad: Once you spend some time studying a country, traveling to it, and meeting its people, you cannot help but fall a little bit in love. Every place has its scars and warts, of course; that is what makes them interesting. And every place – especially places like Honduras – has its charms, beauties, and delights.
Hondurans exemplify patience, grit, and vision. Despite having suffered far more than their fair share of worldly trouble, they still dare to dream big. Their ZEDE program offers the most innovative and comprehensive special jurisdictions in the world today.
So yes, you can call me a fan. And no, I will not pretend to have a completely objective view of Honduras. But once you learn about the country and its people, you might find yourself cheering for them, too.
Judging from the facts and figures laid out in Chapter 1.5, taken as a whole, Honduras is not a happy place. But nobody should judge Honduras solely by the numbers. Wanting to experience Honduras in the flesh, I traveled there in the late spring of 2016, to visit the architects of the ZEDE system, tour prospective ZEDE sites, and meet the locals the ZEDEs might affect.





3.1 Tegus
The capital of Honduras, Tegucigalpa, should come with a warning label: “Not safe for fools or the faint-of-heart.” Set deep in the mountains that fill the interior of Honduras, Tegus (as locals call the city) hardly invites a casual, carefree visit. International flights arrive via Toncontín, “the Second Most Extreme Airport in the World.”3
If you cannot stomach Toncontín, you might as well stay home. You cannot get to Tegus by train; alone among all the world’s national capitals, no rail line serves it.4 (Mountains will do that to a country.) Want to drive to Tegus? It is not impossible, but for the same reasons that tourists generally eschew remote roads through impoverished, loosely governed, and violent countries, is it not an attractive option.
With no better way to get there, I flew into Tegus via Toncontín. As air travel goes, it proved good fun. As an amusement ride? Rather dull. More exciting things awaited; I was scheduled to interview Octavio Rubén Sánchez Barrientos, a man that more than a few people had cast as the somewhat mysterious architect of the ZEDE system.
Once the plane had threaded the gaps in the hills and abruptly dropped to solid ground, and in spite of the fearsome reputation that preceded it, I found Tegus quite welcoming. It doubtless helped that my old friend Massimo Mazzone, an Italian-born entrepreneur with concerns throughout Central America, and founder of the Honduran think tank, Fundación Eléutera, hosted my visit.5 Mazzone put me up at his local redoubt – a securely guarded, marble-clad pillar that towers over the surrounding neighborhoods (many of them private gated residential colonias). His Tegus home offered a particularly nice view down onto the president’s helicopter landing pad, connected to his quarters with a colonnade of trees.
For venturing out into the streets, Mazzone offered the services of his armed driver. My Spanish is not good. It is, in fact, mostly not. But with hand gestures, grimaces, and smartphone-mediated translations, we managed well enough.
The streets of Tegus – usually paved, though roughly so – careen up and down and in-between the ever-present hills. Regardless of how well it works politically, in terms of terrain the capital city represents the larger nation quite accurately. Miniature mountains fill Tegus. These make driving tricky, but the effort repays with stunning views that flash up and slip away more quickly than the right word. Bonita? Lindo? Whatever you call it, Honduras offers it in plenty.
Tegus looks especially good from a distance. Buildings sprinkle across the lower elevations of the surrounding mountains, dotting them with pastel mosaics. Roads weave through and around the hills, tying them together in a web of flashing traffic. Rain showers sweep across distant, high valleys, watched from the sunny city below.
Up close, the view is not always so bonita, or linda, or even bueno. Weeds and garbage sneak along the feet of cinderblock walls crowned with coils of razor wire. Brightly colored shops and garish, giant ads, which at least offer the prospect of a smiling deal, come as a welcome respite in a city that more often, when you get close, growls, “Go away.”
Tegus earned its tough attitude the tough way. Its streets bear the scars of a recent and violent past. Its present is not all that safe, either. Security guards flank the entrances to stores, apartments, and private streets. Most guards wear something at least inspired by the idea of a uniform – a dark shirt and baseball cap, for instance, emblazoned with a bold, stern logo. As a more convincing mark of authority, almost all of them bear shotguns.
Mazzone helped me land an interview with Sánchez, former chief of staff to President Lobo and now, under the Hernandez administration, in charge of the ZEDE program, and such other government officials as might prove willing and able to speak about the ZEDE program. As fate would have it, and thankfully so, I ended up interviewing not only Sánchez but also Carlos Alejandro Pineda Pínel, co-Chair of the Acting Committee of the Committee for Adoption of Best Practices (CAMP from the Spanish acronym) and head regulator of Public-Private Partnership contracts at COALIANZA, a government agency, and Marc Klugmann, whose advised the Hondurans on the ZEDEs.
Though our conversations helped clarify the motives and means of the ZEDE system, it would tax the reader’s patience to enumerate all the details here. Rest assured, they provide a solid but hidden foundation for the analysis the ZEDE system offered in Chapter 1.5. Beyond that, suffice it to say that every interviewee seemed sincerely motivated, first and foremost, to make everyday life better for everyday Hondurans. If intentions alone settled the matter, the ZEDEs could not fail. History alone, however, must judge the efforts of Sánchez and others to help Honduras heal itself.






3.2 Roatan
You know how when, as you approach it by air and see it sprawled across the sparkling waters surrounded by a halo of gold, turquoise, and deepest blue, you just fall in love with an island? Yeah, Roatan can do that to you.6 I landed there after a fast flight over the rugged, mostly empty mountains that crumple Honduras from Tegus to the Caribbean coast. After that lonely stretch of land, and an even emptier stretch of sea, Roatan comes like a deep drink of life itself. Just make sure to take out that little umbrella before you tip back your glass. That thing could poke your eye out.
Jon Peters, an entrepreneur from British Columbia, Canada, with projects throughout Central America, spent the next few days introducing me to the island’s charming people, scenery, and way of life. I had worked with Jon and his associates, Guatemalan telecom magnate, Gabrial Delgado Ayau, and the Texas thinker, builder, and educator, Michael Strong, during a two-year effort to get a ZEDE up and running. My contract ended before the government was ready to launch, though, so they put the project on a slow, low simmer.
Roatan is not just a tropical paradise. Yes, it has palm trees, fine sandy beaches, and some of the world’s most accessible and flourishing coral reefs. Friendly, English-speaking locals, too.7 Those you can find in a few other places. But none of those have Roatan’s legendary – no, wait; make that actual – history. The island has served as a castaway’s lonely refuge, a port of call for dread pirates, a sanctuary for runaway slaves, a retreat for failed Confederates, and a trophy traded time and again between warring empires.8 Roatan may fall within the official borders of Honduras, but it remains its own, very special kind of paradise.
Roatan remains a very wild kind of paradise, too. Peters drove us down jungle roads so rough that they knocked the oil cap off the 4x4’s engine block. (It made for an impressively black and smoky mess but did little harm.) Roatan shares at least this with Honduras: mountains. What is an island but a mountain rising from the sea, after all? In Roatan’s case, the mountain forms a winding ridge of steep hills, surrounded by lower lands and marshes, lagoons, reefs, and a flotilla of smaller islands. Roatan stretches east-by-northeast, shaped like a vanilla bean about 48 miles (65 kilometers) long. A paved road weaves from the west end along the island’s ridge for much of the island before turning to gravel, then to path, then … a private driveway.
Roatan remains wild in other ways, too. The waterfront community of West End still lets people walk down the middle of the sandy main drag under the moonlight, drinks in their hands, swaying to the music that pours from the open-air restaurants and bars. You can stand in the shallow water and shoot hoops; an overwater bar serves as the backdrop. It still feels very much like the sort of place where a pirate might relax after a successful raid, drinking good rum, listening to the landlubbers jawbone, and flashing his gold teeth at the pretty girls.
Roatan also feels like the sort of place where a guy who never bothered getting certified for open-water diving might somehow score some SCUBA gear, a boat ride, a hike, and a full tank’s worth of underwater wonder. Roatan feels very much like that kind of place, in fact. And thank goodness for it. The world still needs places where a guy can get as deep in trouble as he likes.
I left Honduras optimistic about prospects for the ZEDEs, an assessment confirmed in later meetings with government officials and private developers. As of this writing, however, nobody connected with the ZEDE program will say more than, “We’re making progress.” For what it is worth, they always smile when they say it. And why not? The ZEDE program offers the prospect of real and lasting reform for the Honduran government and, thus, the Honduran people. That sounds like the kind of progress worth smiling about.





4 Liberland
Liberland, in theory if not practice, was founded on April 13, 2015, by Vít Jedlička, a 31-year-old Czech politician and member of that country’s Party of Free Citizens. Jedlička, searching for the freest places on earth, discovered a few small pockets of marshy land along the Danube claimed by neither Croatia, to the west, nor Serbia, to the east.9
Why do neither Croatia nor Serbia claim these bits of soggy land? In very brief: Croatia wants its border with Serbia to follow the old riverbed of the Danube, which generally gives Croatia more territory, while Serbia prefers the present riverbed. Left in a sort of international legal limbo were a few areas east of Croatia’s claimed border, the old riverbed, and west of Serbia’s, the current Danube.10 Jedlička picked the largest of these lowlands, otherwise known as Gornja Siga, and proclaimed it Liberland.
He and other would-be settlers visited the area a few times, never evidently staying very long, before the arrests began. These happened over several weeks, in scattered locations. It was around then that I got drawn in as a volunteer, mostly working with the Liberland Settlement Association, led by the entrepreneurial Swiss Bitcoin broker, Niklas Nikolajsen, but also sometimes in cooperation with Jedlička’s Liberlanders (who had elected him president in a two-to-zero vote not long after the country’s founding).11
Yes, there were two major groups trying to settle the contested area, in a more or less friendly way. One had money, grit, and organization; the other had people, press, and pizazz. Yes, it was complicated. The Balkans seem to encourage that sort of thing. It would only get more so.
Together with a fluid (when not totally dried up) team of volunteers, all connected via Slack (the online collaboration platform) and torrents of e-mail, all dedicated to the Liberland cause, I prepared “legal armor” for settlers – documents designed to give notice of their carriers’ rights under international law to enter into and occupy the area known as Liberland, to use the Danube in transit, and so forth.12 They wore these in plastic pouches under their necks and used them to guide their claims to the press. In practice, though, all the fine arguments in the world could not stop Croatian aggression.
Croatian police first arrested Jason Dorsett, a forty-one-year-old would-be Liberlander, after he left Croatia’s proclaimed territory and entered the wooded paths of what he viewed as his new homeland. Chased down by Croatian police, he and five other Liberlanders were forcibly removed to the local town of Beli Mansir and there confined on charges of exiting Croatia illegally, from other than an approved border station. Dozens of other of the wandering tribe of Liberlanders met similar fates in the following weeks.
The Liberland Settlement Association and Republic of Liberland shared the costs of these defendants’ fines and their defense by local counsel, Sonja Prstec. Despite these efforts, the local court found all the captured Liberlanders guilty as charged.13 One might be excused for thinking it was a foregone conclusion. One might be right.
Opposite the wooded paths leading from Croatia into Liberland, on the hypothetical country’s eastern border, flows the Danube. There, Croatian police next arrested Jason Dorsett – specifically, when he and eleven other settlers left the Danube, an international waterway open to such peaceful uses under the Danube Convention, as signed by Croatia, in their attempt to enter Liberland via its riverine beaches, and without offending Croatia’s claimed borders. But Croatian police, prowling the river, would not have it.14
According to the country’s own proclaimed borders and the Danube Convention, the Croatian police should not have been in the area at all. Croatia claims no land bordering the river in that area, putting it outside its rightful patrolling area under that Convention.15 As it was, as part of an ongoing campaign of harassment, intimidation, and brute force, the Croatian river police entered Liberland from the Danube and there, in the water and on the sand of its beaches, tackled, bound, and carried away Dorsett and the other settlers.16
The charge? Entering Croatia illegally. The Misdemeanor Court in Beli Manastir, Croatia, found Dorsett and his co-defendants guilty.17
Consider the paradox: One and the same court thereby found one and the same man guilty of two logically incompatible charges. Jason Dorsett illegally exited Croatia when he entered Liberland. Jason Dorsett illegally entered Croatia when he entered Liberland.
Which was it?

Both, apparently.

Or maybe neither.


Again with the support of LSA and Liberland’s president-in-exile, Prstec appealed these and other decisions of the aptly named Misdemeanor Court in the case of Dorsett and other similarly situated Liberlanders, presenting cases from both the water and the land side. Finally, in the High Misdemeanor Court in Zagreb, she prevailed on behalf of her clients and the Liberland cause.18
Sort of.


The High Misdemeanor Court in Zagreb could not deny the paradox created by the Misdemeanor Court in Beli Manastir. It chastised the lower court for a fundamental breach of judicial procedure, incorrect application of the facts, and an incomprehensibly worded decision.19 Neither, though, would the superior court resolve the question of Croatia’s proper border. The High Misdemeanor Court instead ordered the lower court to retry the cases with instructions to clarify what, if anything, the defendants did wrong.
Perhaps the High Misdemeanor Court thereby saved the Croatian system of justice from an embarrassing paradox. It also, however, tasked the Misdemeanor Court to resolve a border scar that has festered as long as, and risked causing as much grief as, any territorial dispute that the Balkans have seen in modern times; deadly ethnic conflicts wracked the area from 1991 to 2001. And yet now it fell to the local court in Beli Manstir – a court of late tripped up in its own contradictions – to solve a problem unknown in the annals of international law: If the only nation states with any plausible claim to govern it expressly disclaim sovereignty over an area, can others enter and claim it as their own?
The judges tasked with making this momentous decision did not show much eagerness for the job, delaying the inevitable until cold weather made further settlement attempts, and arrests, unlikely. Only then their decision issued: The Misdemeanor Court confirmed their prior opinions in the Liberland matter and held that it was without competence to settle the border dispute. Indeed, Beli Manastir’s local court doubted even the competence of Zagreb’s High Misdemeanor Court to decide the matter. That might strike outsiders as a bit presumptuous, but the preponderance of the evidence would appear to confirm this assessment of the competence of the Croatian system of justice, such as it is. Which is not very much.
The Misdemeanor Court’s actions on remand would appear to contravene the higher court’s orders, thus crying out for another review, but the Liberlanders do not seem likely to fight on. Why bother litigating in a court system that embraces impossibilities? Perhaps taking the fight to the European Court of Justice would make more sense. It would also take a lot more money, though.
The Liberland cause stumbles on, bruised but not beaten. Not in Liberland, of course. No, that seems given over to marshy forests, wild boar, and extra-territorial Croatian police action. President Jedlička operates out of Prague, cultivating diplomatic relations, hosting investment conferences, and scheming for the day he will finally occupy his homeland.20 He had better hurry. As the Misdemeanor Court in Beli Manstir noted – perhaps prayed would suit better – Croatia and Serbia will most likely soon work out an amicable resolution to their festering border dispute, thereby closing the loophole through which the Liberlanders have desperately tried to wriggle.
Even then, despite his ultimate failure, history will probably have a smile for Jedlička. He gave us a jolly good adventure and left nobody bleeding. How many other presidents can say as much?




5 The Seasteading Institute’s Floating Island Project
What did you want to be when you were a kid? A firefighter, maybe? The president? Something that probably seems kind of silly and cute in retrospect. Children dream big, bless their little hearts. Many adults lose that limitless view of life’s possibilities. Not seasteaders. They raise high the flag of optimism and set sail for boundless possibilities.21 I love that kind of stuff. So when The Seasteading Institute asked for help with their legal problems, how could I say no?
The Seasteading Institute makes no secret of wanting to build innovative sustainable floating communities – and not just for the ocean views and backdoor fishing. They are “dedicated to the goal of obtaining political autonomy for governmental experiments.”22 You might call that revolutionary, but you cannot call it treasonous. Seasteaders do not want to overthrow terrestrial nation states; they just want to sail away from them.
You cannot even call seasteaders cultish. They have no orthodoxy beyond wanting to build floating communities for peaceful, productive, and free people. They do not pretend to know what kind of government will work best in the big, wide, wet world. They just want a chance to find out.
The Seasteading Institute also recognizes, however, that the open ocean might not be the best place to jump in. Hence its pursuit of a strategy, described more fully in Chapter 1.5, of creating a two-stage, land-and-water special jurisdiction. Hence also its search for a country to host that SeaZone.
After a lot of what you would expect – research, working contacts, hours on Google Earth, mulling over political and legal factors, etc. – French Polynesia leapt to the fore. Much of the credit for that must go to The Seasteading Institute’s local supporter, Marc Collins. Through him, and other locals intrigued by the prospect of floating communities, TSI secured an invitation to visit French Polynesia and present their proposal, already circulating in the form of a pitch deck, to President Édouard Fritch and select of his ministers and officials.
You know how when it first floats into view, mist veiling its lush mountains, a skirt of patterned blue wrapped around her tawny beaches, you fall in love with French Polynesia? Yeah, it happens.23 And, yet, in a combination found too seldom in the flesh, the stunning physical attractions of French Polynesia conceal a soul of equal beauty, one imbued with both gentle comity and a vast power of place – mana. French Polynesia has a complicated relationship with a powerful benefactor, however: France. Yet again, things get complicated.
In September 2016, together with The Seasteading Institute’s officers, Randy Hencken and Joe Quirk, other volunteers, and a crew of documentary filmmakers from the Japanese national broadcaster, NHK (long story), I traveled to French Polynesia. Our ten-day mission: get an MOU for the world’s first special economic zone for seasteading – a two-part, land-and-water SeaZone. In pursuit of that goal, we met with many and various officials, business leaders, and locals, learning about the needs and prospects, from a seasteading point of view, of several islands and communities. Our presentation to the president and other dignitaries evidently went well enough; we thereafter hammered out a Memorandum of Understanding, which should be signed, soon.24
If you were an attorney bored with document review and discovery requests, that might sound like adventure enough, and seasteaders never fail to pose fascinating legal challenges. But this gig offered plenty of the grittier stuff, too: collecting coconuts on mountain trails; bouncing from paradise to paradise on planes, ferries, and fishing boats; watching the sun set over Moorea and the Southern Cross rise above Tahiti; going overboard in Raiatea to inspect the coral. (Yes, with sharks. Just black-tipped reef sharks, though. Coyotes of the atoll. No problem – until the chum ball got going.)
In the lagoon, the coral showed extensive bleaching, probably caused by heat strain. I dove down to retrieve a piece of trash – a pair of sunglasses it turned out – before observing that it had become home to tiny sponges and mats of algae. Hesitating, upside down and underwater, I finally decided to put the little island of life back down. When we climbed back on the boat, the team continued our long discussions about how best to help the hurting reefs.
Our marine architect, Bart Roefen, shared an idea from his team at DeltaSync: If we anchored the platforms in the deep waters of the lagoon, above the sandy barrens between the reef and the shore, their shadows, moving in the course of the sun’s daily passage, might cool the local waters without casting a deadly, permanent pall on any one spot. We all agreed that the idea merited further research. How could you not want to find someway to turn the color back up on those sadly bleached reefs?
The legal puzzles made for yet another adventure. To recall the analogy between computer systems and legal systems, the steading job presents very far from a clean install. The prospective host country does not enjoy complete independence. It instead remains somewhat in the thrall of France, which, having long ago conquered the islands, remains both a consistently generous benefactor and, when push comes to shove, an occupying power. French Polynesia enjoys exclusive authority in some areas of interest to seasteaders (such as taxation, labor laws, and ship registration), no authority in other such areas (such as defense, currency, and corrections), and uncertain authority in still others (such as resident visas, civil aviation, and customs).
Even that oversimplifies matters. The French Polynesians do not submissively cash French checks and take French orders. Born of adventurers, they grow restless when unduly constrained. France put down an independence movement in 1958 and in recent years has faced resurging demands by French Polynesians for greater self-government.25
Perhaps seasteads could offer France and French Polynesia a better way to work out the kinks in their complicated relationship. The SeaZone proposed by The Seasteading Institute offer French Polynesia a way to take on more of the governing services now provided by France at considerable French expense. In just a few small places, through the SeaZone, locals could try new on responsibilities, such as medical care or marine traffic control, without putting the public at risk of any failures. If the arrangement does not work out, at least France will have given French Polynesia a try at the big leagues. And if it does work out, France can not only take pride in its tutelage but perhaps even learn a thing or two from French Polynesia about the next generation of governments.




6 Conclusion: Not Practicing; Programming
When you sit down with a friend and a drink, you alone can judge the merits of his tales. He rambles on about chasing polycentric law through airports, down alleys, across islands, through wires – to what end? It all goes down easy enough when you have a drink in your hand. But when you pay up the tab and walk out into the fresh night air, you wonder: Will the Honduran ZEDE get up and running? Will Liberlanders win a homeland on the Danube? Will seasteaders find a safe anchorage in French Polynesia?
Good questions, all. I wonder about them, too. This whole practice of law (if you can call it that) makes me wonder. How did an egg-headed law professor end up slow-riding through a Roatan street party at island o’clock in the morning, or searching videos of Croatian police action for proof that Liberlanders had made landfall on their homeland, or admiring the chickens that strut the grounds of the Palais Présidentiel in Papae’ete? It is not the sort of work that anybody would have predicted (except perhaps Robert Nozick,26 David Friedman,27 or Neal Stephenson28).
How could I have known, when heading off to the University of Chicago in the fall of 1990, that earning a Juris Doctorate would lead to, say, getting paid in Bitcoin for assessing a plan to create special jurisdictions in the United States?29 Practicing law in Silicon Valley and Washington, DC, I looked ahead and saw nothing but years of working in the same old institutions operating under the same old laws. Despite some high points – like helping shut down the Interstate Commerce Commission – it was not the professional life for me. Subsequent jobs at a think tank and in academia slowly brought me closer and closer to the legal issues that challenge, frustrate, and delight me today.30 It would make for good work regardless of the pay. More than once, I have chuckled and replied, in response to a client, “Not only does nobody know the answer to that question; nobody has even asked it before.”
The downside to working on the frontiers of the law? Risk. Negligent advice could end up hurting a lot of people. Imagine the damages that an aggrieved community might claim from a badly designed legal system – imagine and shudder. True, nobody can say with confidence what constitutes malpractice in such matters. That only compounds the uncertainty, though. To mitigate those potentially large yet unpredictable risks, I now serve clients through Archimediate, a California limited liability company.
Although I remain a member of the California Bar, I do not practice that kind of law through Archimediate.31 To even describe it as the practice of law – of international relations, or private communities, or Ulex – is not quite right.32 As Archimediate’s tagline reads, it serves clients by providing “Legal System Design, Installation, and Support.”33 (At this point, if we actually faced each other over drinks, I would fumble around for a card and then, unless I’d forgotten them again, produce one with a flourish.)
That is certainly not practicing California law. Nor is it practicing the law of any state. You might say it is not practicing law at all. You might say that I just write a certain kind of code – ordered sequences of words that, when run as part of a governing system, help clients organize large and complex social institutions.
That sounds about right, actually: not practicing law, but programming it.
Yeah, I’ll drink to that.
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Conclusion

 From Smart Governments, Gold Swans
1 The Start (If You Read Backwards)
If you have reached this point by reading from the book’s beginning: Welcome! If instead you picked up the book and, perusing its pages, decided to skip ahead to see how it all ends: You also read that way? Welcome to you, too.
Regardless of whether it comes as a review or preview, this chapter summarizes the book’s argument. It also puts the book’s overall theme in context, explaining why consent-rich societies thrive. And finally, after pages that included the Most Valuable Thing in the World and the center of the law; SEZs, FTZs, USSEZs, and SeaZones; REDS, ZEDEs, and seasteads; dinosaurs, chickens, narwhals, rhinos, and unicorns; ladders and degrees of consent; citizen courts and double democracies; and a stiff shot of adventure in the field, the book closes with one last addition to the taxonomy of wonders: the gold swan.1




2 The Book, in Miniature
Writ large, this book about special jurisdictions has addressed its subject in three parts: first collecting facts, then developing explanatory theory, and finally applying the theory to new facts to obtain predicted effects. Not a very original approach to solving problems, granted, but one that seems to work well enough for scientists.
The part on facts disclosed the vital importance of the rule of law and how special jurisdictions have been transforming governments from the bottom up, inside out, worldwide. Case studies gave particular examples of fallen, surviving, and rising special jurisdictions (as well as a rollicking tale of jungle rioting). The next part, about theory, established consent as a foundational element of legal, moral, and economic thinking. It also explained the graduated nature of consent and its relation to the justification of social institutions. (Hint: the more, the better.) That respect for consent resulted in a contractarian approach to constitutional law – an approach different from both originalism and living constitutionalism. (And, frankly, better.)
The last part ended up running a bit long because it had a big job: applying that fact-backed theory to the problems of the real world. It may not have finished the job, but it at least got the ball rolling. Here, the book defined best practices in governing services; it called for abolishing governmental immunity and creating citizen courts, owned cities, and double democracy; and it laid out a program for United States Special Economic Zones and programmed Ulex, an open-source legal system. Whew. It closed with you, me, a couple of drinks, and a few stories suitable for the occasion. (Again: rollicking.)




3 Bigger Brains; More Consent-Rich Communities
Where does the book’s far-ranging journey get readers, besides here to its closing words? It gets them to a perspective from which the day’s political tempests appear as mere bubbles on the greater tides of history. From this, a viewpoint won only thanks to long research and step-by-step reasoning, nation states bloom and wither, grow and shrink. And now, as if revealed by a new kind of observational instrument – a poliscope, say – you suddenly see special jurisdictions everywhere. They bubble up in the gaps between the monolithic giants. They bubble up within them, too. They spread and grow, sometimes nearly taking over their hosts. They take to the water. They begin to connect ….
What those evocative images will mean in the real world remains as unknown as the rest of the future. History has not ended, though. The last century has seen widespread and fundamental changes in the structure and relations of nation states, from the Ottoman Empire to the European Union, from vast African colonies to manifold African republics, and from just a handful of free ports to thousands upon thousands of special jurisdictions, scattered far across the globe. Smaller governments have been evolving rapidly, too, as private communities lure increasing numbers of residents away from conventional, political municipalities. Special jurisdictions have proven especially popular in recent decades, growing in number, size, and sophistication.
Like them or not, special jurisdictions have become a force to reckon with. And should you like them? That depends on how you feel about consent, because these next, newer, better governments will share one feature in common: They will enjoy more of the consent of those they govern than existing, older, political governments can claim.
Consent has many virtues, as Chapter 2.2 detailed. Among them: Consensual transactions maximize the amount of information available to a community, allowing it to allocate resources with optimal efficiency. Whether expressed in the form of market-clearing prices or heartfelt kisses, consent reliably directs resources where they can generate the greatest net good. In coercive transactions – theft, fraud, battery, and other torts – one party’s preferences drown out another’s, choking off the flow of information. Consent makes communities smart; coercion makes them stupid.
Nation states thus not only deliberately impose conventional financial taxes on private parties; they also unwittingly impose a more generalized information tax on everyone, private and public alike. How does this happen? Under the threat of over-governance, the subjects of a coercive regime learn to hide their preferences. The government’s abusive ways isolate it from the people and their truths. A pall of dull ignorance settles over the afflicted land.
But does that mean nation states will pass into history? Not necessarily. North Korea persists, to cite one of several nation states that arguably qualify more nearly as national prisons. Statist societies may slog a long while through a swamp of self-imposed stupidity without becoming another layer in the historical muck. Did not the dinosaurs rule long and well, even after proto-mammals began to eat their lunch?
Think of it this way: Consent is to a community what intelligence is to an animal. Different kinds of communities, like different animals, exhibit different levels of intelligence. Prison camps are not as good at processing information as stock exchanges are. Slugs are not as good at it as chimpanzees are.
The world evidently has room for all of those and other variations on an organism’s ability to process information. Nature at its farthest remove, including not just wild places but human societies, does not care about intelligence. From an evolutionary perspective, only survival matters.
But sometimes nature, despite its glorious indifference how survival happens, gives rise to mutants like humans, hard-wired to process information fast and hot. And sometimes, evidently, conditions grow ripe for the rise of fantastically intelligent communities. The next generation of governments stands to outsmart them all.




4 The Gold Swan Takes Flight
Nassim Taleb famously observed that humans seem to have a mental blind spot for certain kinds of risks – black swan events. By these, Taleb meant not simply extra-large servings of run-of-the-mill disasters. He meant things like meteor strikes, pandemic fatal flus, or (his own specialty) financial meltdowns. Taleb makes a convincing (and engaging) case that humans are not very good at preparing for the very worst.2
Perhaps the reverse holds true, too. Perhaps humans are not very good at digesting, or even recognizing, radically good news. A black swan might spook us if it appeared (as black swans both metaphorical and literal have), but gold swans? Few people would believe it possible. Seeing one in the feather, so to speak, they would regard a gold swan as a prank – a trick of the light or a paint job, like a purple cow. Perhaps people would react to a gold swan event the same way: with utter disbelief.
This book gives reason to think that governments have been changing for the better in recent decades. Special jurisdictions have both driven and benefited from that trend, in a virtuous cycle that gives every sign of continuing. Nobody is promising gold swans, much less glowing sparkly ones. But things could go surprisingly – even shockingly – well. It does not take much imagination to foresee humankind generally enjoying more wealth, peace, and happiness in coming years. You do not have to be very old or rich to have witnessed notable progress in medical technology in your own life – often in your own person’s healing. Things that would have counted as miracles among the ancients we order online.
Add it up and you get more good stuff, sure. Anybody can picture that kind of swan – pretty, but still quite conventionally white (actually, upon close examination, a little bit dirty). The larger view – one afforded by this perspective of this book – shows the potential for vastly greater gains. Greater competition between governments, driven in part by special jurisdictions, will tend to increase the rule of law. As Chapter 1.1 documented, the rule of law represents by far the single greatest source of wealth and a powerful contributor to human well-being. Making our next governments better governments stands to make our next lives better lives.
Even people who already feel good about the future may find that this book introduces them to brighter vistas. Imagine a world where a variety of sovereign communities, ranging from nation states to seasteads and beyond, cooperate to expand the scope of human civilization, on earth, at sea, and beyond. These consent-rich communities offer ideal conditions ripe for explosive growth in human wealth, health, and well-being. It casts a golden glow unprecedented among water fowl.
Not sold? No problem. Your next, best government can remain your same, old, only so-so government for as long as you like. So what if you miss opening night in Utopia? That party will not stop just because the sun comes up.3
* * *
Regardless of the backwards way I sometimes read them, when it came to writing this book, the last words came at the end. Regardless of how you got here, thank you for sharing in these observations, thoughts, and aspirations. May reading them help you make your next government your best government.


1 Also, a purple cow.

2 More technically, humans suffer a cognitive bias in the form of “blindness with respect to randomness, particularly large deviations.” Nassim Nicholas Taleb, The Black Swan: The Impact of the Highly Improbable xix (2007).

3 Speaking of which, it turns out that seasteaders, many of whom also belong to the Burning Man community, have already begun talking about hosting a Floating Woman festival in French Polynesia.



Appendix A Economics of Monopolies in Governing Services*

This brief technical appendix relies on graphs more than words to convey its thesis: When governing services have the power to expand from natural monopolies based on express consent to coercive monopolies based on implied or hypothetical consent, they tend to supply more government than consumers expressly demand. The resulting oversupply of governing services can even generate dissent. These effects become clearer – or at least appear in a new light – when seen from the vantage of the sorts of supply/demand graphs used by economists.
This appendix also shows by force of example how tools of economic analysis ordinarily applied to expressly consensual transactions can describe non-market transactions. This extension of trusted methods to new phenomena seems fitting, given that economics derives from the Greek oikos (household).1 Most economic analysis focuses on expressly consensual transactions; in most households, expressly consensual transactions also prevail. But as this appendix demonstrates, economic analysis can also help us understand the sorts of less-than-expressly consensual transactions that characterize the governments of political communities, such as nation states.
Fair enough; some unhappy households suffer from a poverty of consent, too. Economics can help us understand these topics, so familiar to those who specialize in the law. And in understanding we may find remedies for the woes of consent-poor institutions.
Government qualifies as a sort of service industry, albeit one marked by peculiar features. For one thing, thanks to economies of scale, governments can often lay plausible claim to qualifying as natural monopolies.2 A given community, up to a very large size (in terms of internal governance costs, not necessarily geography or population, alone), can get by quite nicely with just one system of government. Indeed, having two systems covering one area of life might unduly increase transaction costs within the community, causing it to fragment. You do not need two bridges to get one railroad across a river; you do not need two police forces to arrest a thief.
Assume for purposes of argument, therefore, that systems of government enjoy economies of scale, and as such constitute natural monopolies. Figure A1.1 shows the conventional economic picture of such suppliers, drawn in lines of supply and demand.3 Figure A1.1 thus offers an economic portrait of a government qua natural monopoly.
	Key to abbreviations in Figure A1.1
	AR
	= Average Revenue (per unit sold)

	ATC
	= Average Total Cost

	c
	= competitive (e.g., Qc = competitive Quantity)

	D
	= Demand

	m
	= monopoly (e.g., Qm = monopoly Quantity)

	MC
	= Marginal Cost

	MR
	= Marginal Revenue

	P
	= Price

	r
	= regulated (e.g., Pr = regulated Price)

	Q
	= Quantity


Figure A1.1. Government Qua Natural Monopoly Assuming Only Expressly Consensual Transactions


Note that as “D = AR” in Figure A1.1 indicates, and because the Government has a monopoly, Aggregate Demand here equates to Average Revenue. In other words, under these monopoly conditions, the demand of the entire market equals the supplier’s average revenue. There are no other suppliers to satisfy consumer demand, after all. Also, here as typically in idealized scenarios, demand satisfied by non-express exchanges – theft, for example – is not part of the picture.
Though less than a thousand words cannot do the picture in Figure A1.1 justice, a very condensed narrative follows. Like any seller of services, the Government would like to supply the market just up to point where its Marginal Costs, MC, begin to exceed its Marginal Revenue, MR. Why work harder if the costs will outweigh the gains?
A monopolist like the Government prefers that level of output, a Quantity designated Qm. At that level of output, the Government earns a monopoly price, Pm. Good for the Government. Not so good for consumers. They prefer that the Government, like any supplier, produce up the point where Marginal Costs, MC, start to exceed Average Revenue, AR. They want the Government, as they want the farmer, the bookseller, and even the preacher, to just barely scrape by, earning only just enough on the latest sale – here, the latest unit exchange of governing services for fees – to cover the latest production costs.
In a competitive market, this conflict between the consumer-friendly competitive price and the monopolist’s preferred price would not arise. Competition would, under the typically idealized assumptions, drive every producer’s price down to the point where MC meets AR (= D). Consumers win in that scenario, as witnessed in thick markets for things like bread or housing or haircuts. But the market for governing services is not like that. Natural monopoly, remember? As a consequence, a Government might, if left unconstrained, price (i.e., tax) its services at the monopoly level.
How to resolve that conflict between the interests of citizen-customers and the Government that serves them? Figure A1.1 shows the solution suggested by how policy makers have tried to tame another, analogous sort of natural monopoly: regulated utilities. There, economists have advocated, and governments have often adopted, a system that allows the supplier – electricity or natural gas in the traditional case, governing services in this application – to produce services at a quantity and price sufficient to allow the supplier to recover its Average Total Costs, ATC.4 The Government does not wring the public as hard as it might like to in this scenario, but in the long run, it at least breaks even. Add in the psychic income leaders enjoy from providing governing services – looking good in a uniform and all that – and the system might stabilize at a decent level of decent government.
So, at least, goes a straightforward application of the orthodox natural monopoly analysis to government services. Note, however, that this model involves only expressly consensual transactions. Most economic analyses assume away force, fraud, mutual mistake, and other factors that, in law, would suffice to prevent or reverse a transaction. But, as it does not take a studying the law to know, those sorts of non-express transactions happen quite a bit in the real world. They are especially common in the context of politics. Supply-demand charts just need to catch up with the facts.
A government monopoly typically claims the right to take taxes and other resources from the parties it serves on the basis not of express consent but of implied or hypothetical consent. This it does both because it cannot claim express consent and because, conveniently, it has ready-at-hand the power to enforce its own definition of consent – one peculiar to the Government alone, and peculiarly beneficial to its interests. What would the natural monopoly pictured in Figure A1.1 look like with those other, non-expressly consensual transactions added in? Figure A1.2 illustrates.
Figure A1.2. Government Qua Natural Monopoly with Express and Non-Expressly Consensual Transactions


Figure A1.2 retains some of the curves from the prior figure. Here, though, they carry the subscript, (e), for express consent. Figure A1.2 also shows: the non-express Demand, D(n), that the Government supposes; the Marginal Revenue from non-express transactions, such as taxes, that the Government earns, MR(n); the Monopoly Price of those transactions, P(n); and Monopoly Supply of services that the Government provides, M(e).
Figure A1.2 has other features specially adapted to capture the non-expressly consensual transactions through which governments fatten their coffers – taxes, takings, conscription, and so forth. As Chapter 2.2 noted, expressly consensual transactions reveal preferences, bringing otherwise local or private information into wider use and for mutual gain. Nonconsensual transactions do not convey information as efficiently; coercive domination favors some preferences over others, obscuring the conditions, needs, and demands of entire populations. The demand supposedly revealed by a non-expressly consensual transaction is thus not very clearly defined. Figure 2.2 thus shows the Demand curve for non-expressly consensual transactions, D(n), as a relatively imprecise blob. The corresponding Marginal Revenue curve, MR(n), follows suit as a matter of course, at twice the slope of D(n).
The blobby curve traced by D(n) in Figure A1.2 has another feature of note: It lies far to the right of its expressly consensual counterpart, D(e). Why? Because a Government not limited to expressly consensual transactions has both the power and the incentive to presume more demand for its services than it in fact enjoys.
Such a Government has the power to make this presumption because it can forcibly reshape the effective definition of consent. For example, the Government might excuse its coercive takings as part of an implied or hypothetical bargain between it and the protesting subject, as described in Chapters 2.3 and 2.4. Equivalently, the monopolizing Government might refuse to afford legal remedies for acts that would otherwise constitute civil wrongs, a strategy discussed in Chapter 3.2.
That explains the power of a Government to presume the consent of those it services. Whence comes its incentive to oversupply and overcharge them? Simple. Doing so maximizes the Government’s profits. Like any institution shaped by the selection pressures of the political world, the Government will try to squeeze as much out of its environment as possible. Less ambitious governments tend to pass from history, outstripped in the race to acquire resources.
Like any monopolist, the Government portrayed in Figure A1.2 wants to supply the market up to the point where its marginal costs start to exceed its marginal revenues. This monopolist, though, claims a Demand curve, D(n), far to the right of what consumers expressly ask for, D(e). Unconstrained by what consumers say, the Government gives them as much as it can plausibly press upon them. In Figure A1.2, that leads the Government to the point where MC crosses MR(n). At that level of output, Qm(n), the Government collects the its favored price, Pm(n). This price appears far up the y-axis from what a Government constrained to expressly consensual transactions would even dream to ask for, memorialized at Pm(e). Thus does a natural monopoly in governing services become an unnatural, coercive one.
Though the prospect of paying extraordinarily high prices (e.g., taxes) for government services might seem bad enough, it gets worse. In normal markets, suppliers output goods or services somewhat parsimoniously. Why oversupply what it costs to create? Similarly, consumers generally find that they would be happy to receive more of the things they willingly buy, albeit at a lower cost than the seller will allow, in simple reflection of the general principle of declining marginal utility. If one apple is good, two would be better, though perhaps not quite twice as much.
Those expectations get strained and twisted in the freakish world of non-expressly consensual transactions, however. There, a Government might have an incentive to grossly oversupply its services. The “cost-plus” nature of its pricing model encourages an unnatural government (i.e., one not constrained to expressly consensual transactions) to take on work that really does not need to be done, that should not be done, and that too often must later be undone. Buy one apple for a dollar and you might call it a bargain. Have a truckload of apples dumped on your yard, and a correspondingly giant payment demand left at the door, and you might call it a tort. Figure A1.3 follows this logic to its inevitable conclusion: A government monopoly satisfying non-express demand tends to provide more services, at a higher price, than consumers expressly demand.
Figure A1.3. Negative Demand for Oversupply of Governing Services


Figure A1.3 illustrates that governments based on non-express consent threaten to supply services at such a high level that citizen-customers expressly value the transaction at less than zero. This result follows quite directly from the simple, if somewhat unusual, expedient of following the express demand curve, D(e), as it plunges below the x-axis. There, in the depths of non-consent, it finally meets the line tracking the quantity of services supplied by the unnatural monopolist Government, at Qm(n).
All told, Figure A1.3 does not make for a pretty picture. To recur to the metaphor used earlier, the apples, which having issued from a monopolist intent on working just enough to maximize its gains already possess somewhat dubious qualities, now flood the land, crushing homes, people, and lives. What in lesser amounts would give life and pleasure now, in gross excess, kills. Too much of a good thing, whether apples or government, is not good at all.
This appendix has brought the diagnostic tools of economics to bear on the troubled case of government. The analysis suggests a cause of the excessive growth so often observed in political institutions. Even when limited to expressly consensual transactions, a governing service typically enjoys a natural monopoly. This can give it too-ready access to the power to change the scope of legally permissible transactions. That self-government can initiate a feedback loop of coercion upon coercion, leading to an oversupply of governing services – too much red tape, too many bossy people with badges, and so forth. In extreme cases, the supposed beneficiaries of a government might come to assign its services a negative value, expressly objecting to what they supposedly demand. Thus arise revolutions; thus fall governments.
* This appendix derives in part from Tom W. Bell, Supply and Demand of Government qua Natural Monopoly, Agoraphilia (May 29, 2007, 10:28 AM), http://agoraphilia.blogspot.com/2007/05/supply-and-demand-of-government-qua.html.

1 Aristotle, Economics bk I, reprinted in 2 The Complete Works of Aristotle 2130 (Jonathan Barnes ed., E. S. Forster trans., 1984) (c. 335–323 B.C.E.).

2 Perhaps that is not so peculiar; David Friedman convincingly argues that natural monopolies pervade sufficiently small markets. David D. Friedman, Price Theory: An Intermediate Text 231–33 (1986).

3 See, e.g., id. at 231.

4 See Richard A. Posner, Natural Monopoly and Its Regulation (1999).


Appendix B Ulex Open-Source Legal Operating System Version 1.1 (2017)

This appendix reproduces Ulex 1.1 from the authoritative version, POE-stamped on June 9, 2017, and published online at goo.gl/YByFti. It does not reproduce each and every one of the rules that together make up Ulex 1.1 because to do so would tax readers’ patience, take many pages, and raise copyright issues. Instead, this appendix writes out in full only those few rules written specifically for Ulex 1.1, offering citations to the Restatements, model acts, and uniform codes that make up the rest of the rules. For more about Ulex, see Chapter 3.6.
1. Procedural Rules
1.1. Procedural Principles: ALI & International Institute for the Unification of Private Law, Principles of Transnational Civil Procedure (2004).1

1.2. Default Procedural Rules
1.2.1. Judges: Each party chooses a judge and those two judges choose a third.2

1.2.2. Remedies: The judges choose one party’s proposed remedy.3

1.2.3. Costs: The losing party pays the winning party’s legal costs.4





2. Substantive Rules
2.1. Tort Law
2.1.1. Generally: ALI, Restatement of Torts, Second (1965–79).5

2.1.2. Defective Products: ALI, Restatement of Torts, Third, Product Liability (1998).6

2.1.3. Shared Blame: ALI, Restatement of Torts, Third, Apportionment of Liability (2000).7

2.1.4. Personal Harm: ALI, Restatement of Torts, Third, Liability for Physical and Emotional Harm (2009-12).8



2.2. Property Law
2.2.1. Generally: ALI, Restatement of Property (1936–40).9

2.2.2. Leases: ALI, Restatement of Property, Second, Landlord and Tenant (1977).10

2.2.3. Mortgages: ALI, Restatement of Property, Third, Mortgages (1997).11

2.2.4. Servitudes: ALI, Restatement of Property, Third, Servitudes (2000).12

2.2.5. Gifts: ALI, Restatement of Property, Third, Wills and Other Donative Transfers (1999−2003).13



2.3. Contract Law: ALI, Restatement of Contracts, Second (1981).14

2.4 Additional Restatements of the Common Law
2.4.1. Conflict of Laws: ALI, Restatement of Conflict of Laws, Second (1971).15

2.4.2. Unfair Competition: ALI, Restatement of Unfair Competition, Third (1995).16

2.4.3. Suretyship and Guaranty: ALI, Restatement of Suretyship and Guaranty, Third (1996).17

2.4.4. Agency: ALI, Restatement of the Law of Agency, Third (2006).18

2.4.5. Trusts: ALI, Restatement of Trusts, Third (2003−12).19

2.4.6. Restitution and Unjust Enrichment: ALI, Restatement of Restitution and Unjust Enrichment, Third (2011).20

2.4.7. Employment: ALI, Restatement of Employment Law, Third (2014).21



2.5. Uniform Commercial Codes
2.5.1. General Provisions: ALI & and Uniform Law Commission (ULC), Uniform Commercial Code (UCC), Article 1: General Provisions (2001).22

2.5.2. Leases of Goods: ALI & ULC, UCC Article 2A: Leases (2002).23

2.5.3. Negotiable Instruments: ALI & ULC, UCC Article 3: Negotiable Instruments (2002).24

2.5.4. Banking: ALI & ULC, UCC Article 4: Bank Deposits and Collections (2002).25

2.5.5. Funds Transfers: ALI & ULC, UCC Article 4A: Funds Transfer (2012).26

2.5.6. Letters of Credit: ALI & ULC, UCC Article 5: Letters of Credit (1995).27

2.5.7. Documents of Title: ALI & ULC, UCC Article 7: Documents of Title (2003).28

2.5.8. Investment Securities: ALI & ULC, UCC Article 8: Investment Securities (1994).29

2.5.9. Secured Transactions: ALI & ULC, UCC Article 9: Secured Transactions (2010).30



2.6. Natural Persons
2.6.1. Adoption: ULC, Uniform Adoption Act (1994).31

2.6.2. Wards and Protected Persons: ULC, Uniform Guardianship and Protective Proceedings Act (1997).32

2.6.3. Parentage: ULC, Uniform Parentage Act (2002).33

2.6.4. Marriage: ULC, Uniform Premarital and Marital Agreements Act (2012).34

2.6.5. Probate: ULC, Uniform Probate Code (2014).35



2.7. Legal Persons
2.7.1. Nonprofit Corporations: ABA, Model Nonprofit Corporation Act (2008).36

2.7.2. Corporations: ABA, Model Business Corporation Act (2013)37

2.7.3. Business Organizations: ULC, Uniform Business Organizations Code (UBOC), Article 1: The Hub (2013)38

2.7.4. Conversions and Mergers: ULC, UBOC, Article 2: Model Entity Transactions Act (2013).39

2.7.5. Partnerships: ULC, UBOC, Article 3: Uniform Partnership Act (2013).40

2.7.6. Limited Partnerships: ULC, UBOC, Article 4: Uniform Limited Partnership Act (2013)41

2.7.7. Limited Liability Companies: ULC, UBOC, Article 5: Uniform Limited Liability Company Act (2013).42

2.7.8. Cooperative Associations: ULC, UBOC, Article 6: Uniform Limited Cooperative Association Act (2013).43

2.7.9. Unincorporated Nonprofits: ULC, UBOC, Article 7: Uniform Unincorporated Nonprofit Association Act (2011)44

2.7.10. Business Trusts: ULC, UBOC, Article 8: Uniform Statutory Trust Entity Act (2013).45



2.8. Substantive Administrative Rules
2.8.1. Electronic Signatures: ULC, Uniform Electronic Transactions Act (1999).46

2.8.2. Electronic Recording: ULC, Uniform Real Property Electronic Recording Act (2005).47

2.8.3. Priority of Title to Real Property: Any conveyance of an interest in real property that has not been recorded in the relevant land records office, if any, shall be void as against any subsequent transfer of a conflicting interest for value paid in good faith, recorded earlier.48

2.8.4. Adulthood: Adulthood, age of consent, majority, and capacity to contract begin 18 years after a person’s birth.49

2.8.5. Time Limits: A cause of action subject to the statute of limitations or a claim against adverse possession or prescription expires seven years after its accrual.



2.9. Substantive Catchall Rule: No controversy left unresolved by application of these rules may be decided contrary to common practice, the general tenor of these rules, or a decent respect for human dignity.



3. Meta-Rules
3.1. Alternative Rules: If a rule offers alternative provisions, the alternative offered first prevails over any later one.

3.2. Alternative Meanings: If a rule refers to an institution, office, power, or privilege that does not exist in a jurisdiction running Ulex, the rule instead refers to the closest functionally equivalent institution, office, power, or privilege that does or could exist in one.

3.3. Conflicting Rules: If different rules give conflicting results, the rule listed later in this index prevails, but no rule can prevail over this one.



4. Optional Criminal Law Module
4.1. Criminal Procedural Rules:
4.1.1. ULC, Model Rules of Criminal Procedure (1987.)50

4.1.2. ALI, Model Penal Code (2009) (procedural provisions).51



4.2 Criminal Substantive Rules: ALI, Model Penal Code (2009) (substantive provisions).52



5. Optional Integration Module (for adoption by host sovereign)
5.1. Sole Grounds for Revoking Agreement to Resolve Dispute Under Ulex. A written agreement to resolve a dispute under Ulex shall be valid, irrevocable, and enforceable except upon such grounds as exist at the time of its forming in law or equity for revocation of a contract.53

5.2. Sole Grounds for Modifying or Correcting Judgment Rendered Under Ulex. A court may modify or correct a judgment rendered under Ulex only upon application by a party subject to it and upon proof that: 1) The judgment includes an evident and material numerical error or misidentification of a person or thing named therein; 2) The judges decided a question outside of their authority in a manner that substantively altered their decision upon matters properly addressed; or 3) The judgment bears an imperfection in form not affecting its substance. The court may then only modify or correct the judgment, and then only so far as necessary to effectuate the evident intent of the judgment and promote justice between the parties.54

5.3. Force and Effect of Court Confirmation. A party moving for a court order confirming a judgment rendered under Ulex shall file proof that the parties agreed to submit to that judgment, that it was rendered in accord with the referenced rules, and that the judgment issued as described. Absent application of Rules 5.1 and 5.2, above, the court receiving the motion shall give it the same force and effect in all respects as any judgment issued by the court, and the judgment shall be so treated by all persons, institutions, officers, or agents presented with the same.55




1 Id.

2 See U.N. Comm’n on Int’l Trade Law, UNCITRAL Model Law on International Commercial Arbitration, 1985, with Amendments as Adopted in 2006, art. 10(2), U.N. Sales No. E.08.V4 (2008), www.uncitral.org/pdf/english/texts/arbitration/ml-arb/07-86998_Ebook.pdf (setting default number of arbitrators at three); id., art. 11(3)(a) (describing method by which panel of three arbitrators chosen). See also Am. Arbitration Ass’n, Commercial Arbitration Rules and Mediation Procedures R-12(b), R-13 (2013), www.adr.org/aaa/ShowProperty?nodeId=/UCM/ADRSTG_004103 (setting forth similar procedure).

3 See, e.g., Major League Baseball and 30 Major League Clubs, 2012-2016 Basic Agreement (2011), art. VI, § E(13), http://mlb.mlb.com/pa/pdf/cba_english.pdf (“The arbitration panel shall be limited to awarding only one or the other of the two [remedies] submitted.”).

4 See Am. Law Inst. & Int’l Inst. for the Unification of Private Law, Principles of Transnational Civil Procedure, 9 Uniform L. Rev. 758, 802 (2004), www.unidroit.org/english/principles/civilprocedure/ali-unidroitprinciples-e.pdf. Principle 25 codifies the rule.

5 Restatement (Second) of Torts (Am. Law Inst. 1965–79), www.ali.org/publications/show/torts/.

6 Restatement (Third) of Torts: Products Liability (Am. Law Inst. 1998), www.ali.org/publications/show/torts-third/.

7 Restatement (Third) of Torts: Apportionment of Liab. (Am. Law Inst. 2000), www.ali.org/publications/show/torts-apportionment-liability/.

8 Restatement (Third) of Torts: Liab. for Physical and Emotional Harm (Am. Law Inst. 2011), www.ali.org/publications/show/torts-liability-physical-and-emotional-harm/.

9 Restatement of Prop. § 221(1) (Am. Law Inst. 1936–40). Though the ALI no longer offers bound versions of this Restatement for sale, it remains available via online subscription databases offered by Westlaw, www.westlaw.com, Lexis, www.lexis.com, or HeinOnline, http://home.heinonline.org. It provides a few crucial rules, though much of its coverage has been superseded by later-published Restatements covering specific areas of property law.

10 Restatement (Second) of Prop.: Landlord & Tenant (Am. Law Inst. 1977). www.ali.org/publications/show/property-landlord-and-tenant/.

11 Restatement (Third) of Prop.: Mortg. (Am. Law Inst. 1997), www.ali.org/publications/show/property-mortgages/.

12 Restatement (Third) of Prop.: Servitudes (Am. Law Inst. 2000), www.ali.org/publications/show/property-servitudes/.

13 Restatement (Third) of Prop.: Wills and Other Donative Transfers (Am. Law Inst. 1999-2003), www.ali.org/publications/show/property-wills-and-other-donative-transfers/.

14 Restatement (Second) of Contracts (Am. Law Inst. 1981), www.ali.org/publications/show/contracts/.

15 Restatement (Second) of Conflict of Laws (Am. Law Inst. 1971), www.ali.org/publications/show/conflict-laws/.

16 Restatement (Third) of Unfair Competition (Am. Law Inst. 1995), www.ali.org/publications/show/unfair-competition/.

17 Restatement (Third) of Suretyship and Guaranty (Am. Law Inst. 1996), www.ali.org/publications/show/suretyship-and-guaranty/.

18 Restatement (Third) of Agency (Am. Law Inst. 2006), www.ali.org/publications/show/agency/.

19 Restatement (Third) of Trusts § (Am. Law Inst. 2003), www.ali.org/publications/show/trusts/.

20 Restatement (Third) of Restitution and Unjust Enrichment (Am. Law Inst. 2011), www.ali.org/publications/show/restatement-law/.

21 Restatement (Third) of Emp’t Law (Am. Law Inst. 2014), www.ali.org/publications/show/employment-law/.

22 U.C.C. art. 1 (Am. Law Inst. & Unif. Law Comm’n 2001), available at www.law.cornell.edu/ucc/1.

23 U.C.C. art. 2A (Am. Law Inst. & Unif. Law Comm’n 2002), available at www.law.cornell.edu/ucc/2A.

24 U.C.C. art. 3 (Am. Law Inst. & Unif. Law Comm’n 2002), available at www.law.cornell.edu/ucc/3.

25 U.C.C. art. 4 (Am. Law Inst. & Unif. Law Comm’n 2002), available at www.law.cornell.edu/ucc/4.

26 U.C.C. art. 4A (Am. Law Inst. & Unif. Law Comm’n 2012), available at www.law.cornell.edu/ucc/4A.

27 U.C.C. art. 5 (Am. Law Inst. & Unif. Law Comm’n 1995), available at www.law.cornell.edu/ucc/5.

28 U.C.C. art. 7 (Am. Law Inst. & Unif. Law Comm’n 2003), available at www.law.cornell.edu/ucc/7.

29 U.C.C. art. 8 (Am. Law Inst. & Unif. Law Comm’n 1994), available at www.law.cornell.edu/ucc/8.

30 U.C.C. art. 9 (Am. Law Inst. & Unif. Law Comm’n 2010), available at www.law.cornell.edu/ucc/9.

31 Unif. Adoption Act (Unif. Law Comm’n 1994), www.uniformlaws.org/Act.aspx?title=Adoption%20Act%20(1994).

32 Unif. Guardianship and Protective Proceedings Act (Unif. Law Comm’n 1997), www.uniformlaws.org/Act.aspx?title=Guardianship%20and%20Protective%20Proceedings%20Act%20(1997).

33 Unif. Parentage Act (Unif. Law Comm’n 2002), www.uniformlaws.org/Act.aspx?title=Parentage%20Act.

34 Unif. Premarital and Marital Agreements Act (Unif. Law Comm’n 2012), www.uniformlaws.org/Act.aspx?title=Premarital%20and%20Marital%20Agreements%20Act.

35 Unif. Probate Code (Unif. Law Comm’n 2014), www.uniformlaws.org/Act.aspx?title=Probate%20Code.

36 Model Nonprofit Corp. Act (Am. Bar Ass’n 2008), www.americanbar.org/content/dam/aba/events/real_property_trust_estate/joint_fall/2008/black_letter.authcheckdam.pdf.

37 Model Bus. Corp. Act (Am. Bar Ass’n 2013), https://apps.americanbar.org/dch/committee.cfm?com=CL270000.

38 Unif. Bus. Org. Code art. 1 (Unif. Law Comm’n 2013), www.uniformlaws.org/Act.aspx?title=Article%201%20of%20the%20Uniform%20Business%20Organizations%20Code%20(UBOC%20Hub)%20(2011)%20(Last%20Amended%202013).

39 Model Entity Transactions Act (Unif. Law Comm’n 2013), www.uniformlaws.org/Act.aspx?title=Entity%20Transactions%20Act,%20Model%20(2007)%20(Last%20Amended%202013).

40 Unif. P’ship Act (Unif. Law Comm’n 2013), www.uniformlaws.org/Act.aspx?title=Partnership%20Act%20(1997)%20(Last%20Amended%202013).

41 Unif. Ltd. P’ship Act (Unif. Law Comm’n 2013), www.uniformlaws.org/Act.aspx?title=Limited%20Partnership%20Act%20(2001)%20(Last%20Amended%202013).

42 Unif. Ltd. Liab. Co. Act (Unif. Law Comm’n 2013), www.uniformlaws.org/Act.aspx?title=Limited%20Liability%20Company%20(2006)%20(Last%20Amended%202013).

43 Unif. Ltd. Coop. Ass’n Act (Unif. Law Comm’n 2013), www.uniformlaws.org/Act.aspx?title=Limited%20Cooperative%20Association%20Act%20(2007)%20(Last%20Amended%202013).

44 Unif. Unincorporated Nonprofit Ass’n Act (Unif. Law Comm’n 2011), www.uniformlaws.org/Act.aspx?title=Unincorporated%20Nonprofit%20Association%20Act%20(2008)%20(Last%20Amended%202011).

45 Unif. Statutory Trust Entity Act (Unif. Law Comm’n 2013), www.uniformlaws.org/Act.aspx?title=Statutory%20Trust%20Entity%20Act%20(2009)%20(Last%20Amended%202013).

46 Unif. Elec. Transactions Act (Unif. Law Comm’n 1999), www.uniformlaws.org/Act.aspx?title=Electronic%20Transactions%20Act.

47 Unif. Real Prop. Elec. Recording Act (Unif. Law Comm’n 2005), www.uniformlaws.org/Act.aspx?title=Real%20Property%20Electronic%20Recording%20Act.

48 Here, Ulex adopts the race-notice form of recording statute most common in the United States. See Ray E. Sweat, Race, Race-Notice and Notice Statutes: The American Recording System, Prob. & Prop., May/June 1989, at 27 (cataloging popularity of various recording statutes and providing model race-notice statute). This rule would apply only if the adopting jurisdiction had created a land records office as envisioned by the Unif. Real Prop. Elec. Recording Act (Unif. Law Comm’n 2005).

49 Many of the rule sets used in Ulex invoke age-related classifications, making a uniform definition of adulthood useful. Elsewhere, age-related classifications vary across and even within legal systems. Ulex 1.1 sets the default at a relatively common age – eighteen years old – leaving precocious children to bring suit for emancipation, as in Unif. Guardianship and Protective Proceedings Act § 210 (Unif. Law Comm’n 1997), or leaving adopting communities free to set a different default age for adulthood.

50 Model Rules of Criminal Procedure (Unif. Law Comm’n 1987), www.uniformlaws.org/Act.aspx?title=Rules%20of%20Criminal%20Procedure,%20Model.

51 Model Penal Code (Am. Law Inst. 2009), www.ali.org/publications/show/model-penal-code/.

52 Id.

53 Compare, Federal Arbitration Act (FAA), 9 U.S.C. § 2.

54 Compare, id. § 13.

55 Compare, id. § 13.
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