
Chapter 4

PREPARATION AND AFTERMATH
 

No way out. The Lindsey incident took place in this boxed-in parking lot.

 
 

In the entertainment media, gunfights begin with the draw and
end with the last shot. In the real world, you need to be prepared
beforehand, and ready for the ordeal that is likely to follow.

I
t’s about sunset right now outside my hotel room in Denver, a chilly
evening. December 7, 2006. Pearl Harbor is on our minds, of course,



this being the anniversary of the sneak attack that changed the
history of America and the world. But right now, I’m dealing with a
case of a law-abiding gun owner who has suffered a sneak attack
from fate.

The case closed today, and it went to the jury about 45 minutes
ago. Eleven months earlier, the client, 58, was driving to the
Veteran’s Administration hospital to pick up some medicine. His
name is Larry Lindsey. Already asthmatic, he had just been
diagnosed with diabetes, and overall was not in the best of health.
He walked with a cane and a pronounced limp, the legacy of an
accident on a city street a few years earlier when a careless motorist
blasted through a red light and ran him down on a crosswalk.

Be able to articulate why you chose the caliber and ammo that were used. Federal
+P+ 115-grain JHP (left) is an excellent choice in 9mm, but full metal jacket, right, is
not.

 
On the Interstate that goes through Denver, a young-looking

man in a Ford Taurus, racing zig-zag through the high speed traffic,
cut into his lane. The smaller car nearly ran Larry’s vehicle off the
road. Acutely aware of the dangers posed by such driving – not only



reminded constantly by his lingering injury, but by the fact that he
had lost loved ones to drunk and reckless drivers in the past – Larry
always made a point of calling in such dangerous motorists on his
cell phone. But the Taurus had accelerated ahead so quickly, still
cutting left and right through traffic, that he hadn’t been able to get
the license plate number.

Larry always made a point of calling in such dangerous motorists on his cell
phone.
 

 
He continued on his way. As he reached his exit, he saw a

familiar car stopped at the edge of the exit ramp: the tan Taurus, with
the same young man at the wheel. Larry instinctively slowed, and
suddenly, the vehicle shot out directly in front of him, nearly colliding.
Larry swerved and hit the brakes, and barely missed plowing into the
concrete wall on the right side of the exit ramp. As he brought his
vehicle back on path, Larry saw the Taurus’ driver mouth a curse at
him and raise his middle finger in contempt ... and then blast through
a red light, turning right, in flagrant violation of a big sign that read,
“NO RIGHT TURN ON RED.”

This, Larry decided, was just too blatant to ignore. When traffic
allowed, he too turned right, following the tan Taurus that was now a
considerable distance ahead of him. He decided he was going to
write down the license number and phone it in. As he drove he
dialed 9-1-1 on his cell phone, and was put on “hold.” Ahead of him,
he saw the car take a right, then a left. He followed in time to see it
pull quickly into the parking lot on his left.

He slowed, turned into the lot – and stopped dead in the narrow
mouth of the parking lot. Instead of going to the right where the main
parking spaces were, the tan Taurus had pulled into the third slot on
the immediate left of the exit, a short row of Handicapped spaces.
The vehicle had come to its sudden stop in front of a large
HANDICAPPED sign.

Only a few steps away from the vehicle, Larry figured he’d jot
down the license number and be out of there. 9-1-1 Dispatch had not
yet taken him off “hold.”



Trials can be scary. Law enforcement personnel barricade the streets for a block in
each direction around the courthouse because of death threats against the defendant
in one case the author worked.

 
But other things weren’t “holding” at all.
The driver boiled out of the car, coming toward Larry, screaming

obscenities. Fifteen or twenty paces ahead of Larry’s car, a very tall
and strong-looking young man emerged immediately from the
apartment house entryway and proceeded toward him at a fast walk.
Then another came out behind him.

Five feet eight, pushing sixty, a little overweight, and crippled
and sick, Larry wasn’t sure he would be a match for one athletic
young man, let alone three. The third one seemed to drift away, but
the tall one was approaching straight at him and the driver of the
Taurus was almost at his left door, screaming “I’ll kick your ass! I’ll kill
you!”

In his younger days, Larry Lindsey had spent eight years in the United States
Marine Corps, much of it in Vietnam, where his MOS was Combat Photographer.
 

 



In his younger days, Larry Lindsey had spent eight years in the
United States Marine Corps, much of it in Vietnam, where his MOS
was Combat Photographer. His issue weapon had been a 1911 45
automatic back then. A gun guy all his life, he had grown to like the
issue pistol, and had chosen as his personal defense gun a stainless
steel Kimber Custom Shop Gold 1911 45. He kept it in his console
with pretty much the same load-out to which the USMC had
accustomed him: in a holster with loaded magazine and empty
chamber, backed up by two more loaded mags in a leather pouch.

Larry flipped open the console and took out the holstered pistol,
holding it in plain sight where he hoped they could see it. The man
on his left screamed another F-word curse…and his right hand dove
under his jacket toward his back, as if going for a pistol.

Larry ripped the holster off the Kimber, jacked a 230-grain
Federal Hydra-Shok into the chamber, and brought up the pistol.

Suddenly, the two men were moving back, and Larry wasn’t in
danger anymore. His cell phone was still in his lap where he had
dropped it when he went for his pistol. Glancing behind him, Larry
saw an opening in the traffic and he backed out into the street, then
drove to the nearest corner and pulled into a parking lot there. He
dialed 9-1-1 again, and this time, he got through. He told the
dispatcher what happened.

Unfortunately, the tall man who had menaced him had whipped
out his own cell phone before Larry was out of the parking lot. His
call went in to Dispatch at 3:02 PM, and Larry’s did not get in until
3:03. The first responding officer arrived at the scene at 3:10, a
respectable eight-minute response time.

That officer would testify that he never received any radio
notification that Larry had called in his complaint. He seemed
surprised when he was shown the facts on the 9-1-1 call log, in
court, by defense attorney Paul Grant.

The same officer would testify that he had decided almost
immediately upon his arrival to arrest Larry Lindsey, who was now in
the grip of a full-blown asthma attack. After all, two witnesses had
identified the crazy man in a state of road rage who had waved a
silver-colored pistol at them, and the man had admitted drawing the
gun on the pair the officer now considered victims.



Larry Lindsey was arrested at the scene. He was charged with
two counts of Felony Menacing, and later released on $50,000 bail.

The trial began on December 6. Jury selection was done by
morning, with the prosecution removing almost every gun owner.
This is par for the course. Neither side wants someone on the jury
who might identify with the people on the other side of the case.
Among the twelve jurors and one alternate finally selected there was
but a single one who owned firearms. He had two, which he kept
empty, fitted with trigger locks, inside a gun safe. A loaded gun, he
said during the jury selection process called voir dire, was just too
dangerous to keep around. This, apparently, was enough to satisfy
the prosecutor.

The state took the rest of the day to establish its case. A story
emerged of a nice twenty-something kid, an immigrant from the
Middle East with no record, who accidentally cut in front of a motorist
who must have been one of those Angry White Males. The driver
had boiled up in road rage, followed him for several blocks, pulled in
behind him and pulled out a big silver pistol, with which he
threatened to “blow his brains out” along with those of his equally
innocent twenty-something friend, an immigrant from Eastern
Europe, who had done nothing but come out of his apartment
building.

The cops took the stand. Yes, said the arresting officer, he had
been called to the scene of a crime of threatening to shoot someone
without reason… found two complainants willing to testify…found the
defendant who admitted having a gun just like the one the
complainants had described…and determined immediately that he
was guilty and placed him under arrest. Much emphasis was placed
on the large caliber of the weapon. The prosecutor elicited from the
officer that the hollow-point bullets, 230-grain Federal Hydra-Shok,
were designed to expand and tear “larger wounds.” And, oh my God,
there were two spare magazines! Enough bullets to kill two dozen
people!



Reloaded ammo is great for practice, hunting, and competition, says author, but he
strongly recommends against it for defense use.

 
On the morning of December 7, the assistant district attorney

would announce that her case was closed. Attorney Paul Grant had
chosen to call only two witnesses: the defendant, and me. The ADA
strenuously objected to my presence, so an informal hearing was
held on the record in chambers.

It seems that when Grant had sent the routine list of witnesses
he intended to call to the prosecutor who’d had the case previously,
the fax had not gone through. He hadn’t known that. When he
mentioned to the new prosecutor on the case the week before that
he would be calling an expert to testify, she went through the roof.



The judge was not happy about the glitch. However, he was
diligent in his duties and he recognized that the defendant had
certain rights. The prosecutor’s questioning of the arresting officer
the day before had elicited testimony that made the pistol seem an
avatar of malice because of its caliber, its spare magazines, its
hollowpoint ammunition; Grant, who had seen that before, argued
that he had a right to rebut those arguments. Incredibly, the
prosecutor argued that since it came through a material witness
instead of an expert, that material could not be rebutted by an
expert. Grant responded, successfully, with a logical argument:
whoever had said it, the poison was in the water, and he had the
right to administer an antidote of his choice. The judge agreed.

Grant wanted me to testify also as to the standards of care for
private citizens in such things, the rules of engagement as it were.
The prosecutor adamantly objected. I was, she said, going to tell the
jury that the defendant’s use of the gun was justified, and that issue
was something only the jury could determine. The judge asked me
what my take was on that.

The trial began on December 6. Jury selection was done by morning, with the
prosecution removing almost every gun owner. This is par for the course.
 

 
I explained that I had no intention of going to “the ultimate

issue,” the guilt or innocence of the defendant, and that I agreed this
was a question that only the triers of the facts could answer.
However, I added, I believed the defense attorney’s job was to show
the jury that a reasonable, prudent person, in the same situation and
knowing what his client knew, would have done the same thing. The
element of “knowing what the defendant knew” required him to show
the jury how such decisions are made by lawfully armed citizens,
and what the rules of engagement are understood to be. It was to
establish those parameters that he had brought me in.

And, of course, the judge agreed.
I went on the stand first thing after court convened. The

prosecutor stipulated to my credentials and expertise, a professional
move by any advocate against an adverse expert witness because it



limits how much of his qualifications and background the jury will
hear in the opening moments of testimony.

Defense attorney Grant asked the right questions, and I laid out
those “rules of engagement,” which will follow shortly in this chapter.
We explained the “furtive movement” element: that when someone
such as the young Iranian immigrant made a move consistent with
going for a gun, and not reasonably consistent with anything else
under the circumstances, it would reasonable and prudent of
someone such as the defendant to immediately draw his own gun
and take him proactively at gunpoint.

One by one, we cut down the shibboleths that had built up
around the defendant’s choice of gun and ammunition during the
prosecution’s case. The 45-caliber pistol was quite common in
America, very popular in law enforcement, in fact approved for the
Denver Police Department and carried by a great many of its
officers. The type of gun the defendant had employed was adopted
by the United States Military in 1911, had been standard with our
armed forces until the mid-1980s, and was still used by our military
among pistol teams, the Army’s Delta Force, and the Marine Corps’
Recon unit, which in fact had recently purchased a quantity of
Kimbers functionally identical to the Kimber 45 in evidence.

I explained that generations of American service personnel had
returned to civilian life after completing their terms of service, and
had decided that if the 1911 45 pistol was good enough to be issued
to them by Uncle Sam to protect their country, it was good enough
for them to purchase to protect their home and hearth and loved
ones. In turn, countless Americans who had never joined the military
had been taught by their parents to use those same 45s, and bought
one or more when they in turn grew up and made the lawful decision
to have a gun to protect themselves and their loved ones. This was
why the 1911 was so very popular and common among armed
citizens, and also the fact that its design features made it ideal for
many forms of pistol matches, which the defendant would testify he
had competed in regularly until becoming too physically debilitated to
do so.

The two spare magazines that augmented the loaded pistol? I
explained that this was a typical “load-out” for those who carried a



gun. Since before any of us was born, the standard law enforcement
rule was a loaded gun plus enough spare ammunition for two full
reloads. I told the jury that they would see uniformed officers in the
courthouse during their breaks, and that they would notice each had
a double pouch on their duty belts to carry two spare magazines to
complement their fully loaded weapon. Since many of them had
high-capacity pistols, some would be carrying as many as 54 duty
cartridges on their person, i.e., a fully loaded Glock 17 with 18 9mm
rounds in it and two spare 17-round magazines in the pouches. The
military load-out, since the 45’s adoption in 1911, had been loaded
gun in holster plus two magazines in pouches. I pointed out that
testimony would show that the defendant had served for some eight
years as a USMC combat photographer in Vietnam (where he had
been wounded in action) and that every day there he carried what
the Government issued him: a 1911 45 auto with an empty chamber
and full magazine, and two spare fully loaded magazines, in the
holster and double mag pouch he was issued. This was exactly what
he’d had in the car with him on the day in question, albeit with eight-
round competition magazines instead of seven-round GI mags.

As a competitor for many years, the defendant needed at least
two magazines to shoot even prosaic NRA bullseye matches, and
three to shoot a stage in IDPA. If he just stopped at the public
outdoor range for some shooting – which, records would show, he
had done just a couple of days before the incident – there would be
a finite amount of actual shooting time in between stand-downs to
examine and change targets. During those stand-downs, there would
be time to refill the magazines. Then, when it came time to shoot, the
guy who came to shoot could spend his shooting time doing more
shooting, just as the guy who came to a golf course to play golf
would rather play eighteen holes than nine. I could see some of the
jurors nodding their heads in affirmation. And of course, should a
defensive pistol have to be used for serious purposes, more ammo
could be required, or a spare magazine might be necessary to clear
a malfunction. They “got it.” They realized a person for whom pistol
shooting was a sport might want to have multiple loaded magazines
for purposes other than mass murder.



Criminal defense lawyers rarely get to defend innocent men. When they do,
acquittal is all the sweeter, a perfect validation of such a professional’s very existence.
 

 
The hollowpoints? I explained that virtually every law

enforcement agency in the country had adopted such ammunition,
including the Denver PD which last I knew had Speer Gold Dot as
standard issue for every approved caliber. (Detroit, Michigan is
clutched so tightly in the iron fist of political correctness that
“hollowpoints” are anathema there, so Detroit coppers are issued
Federal Expanding Full Metal Jacket ammunition, in which the
operative term is “expanding.”) I then went on to point out the
reasons for that, which are listed elsewhere in this book but, briefly,
include reduced likelihood of ricochet that could endanger
bystanders, reduced likelihood of over-penetration that could
jeopardize the same innocents, etc. The Federal Hydra-Shok in
particular had at one point been the “gold standard” among
American police before the coming of higher-tech JHPs from that
maker and others, and remains in wide law enforcement use.

Paul Grant closed the direct examination by asking me if I told
my students that they might be wise to avoid following dangerous
people to report them to police. I told him that was true, and
explained why: that folks who came in late and didn’t see what you
saw could mistake you as the aggressive pursuer chasing a hapless
victim, and the result could be a “false positive” that made the good
guy look like the bad guy and vice versa. It was a good note on
which to end the direct.

Cross-examination was interesting. The seasoned prosecutor
was well-spoken and utterly professional. If you drew a gun because
you thought the other man was going to draw one, but he turned out
to be unarmed, wouldn’t that be a mistake? No, I answered, not if the
totality of the other man’s words and actions were reasonably
construable to any prudent person as indicating that he did have a
gun. Besides, two strong young men threatening to beat up and kill a
physically disabled man in his late fifties constituted disparity of force
twice over. I had already explained to the jury on direct that disparity
of force meant that even ostensibly unarmed men were so likely to



kill or cripple you under these violent circumstances that this
likelihood constituted the equivalent of one or both of them being
armed with a per se deadly weapon.

And so it went for almost two and a half hours, until I was done.
I headed back to the hotel to wait in case I was called back. Out of
hearing of the jury, the prosecutor informed the judge and the
defense lawyer that she might call a rebuttal witness, whose purpose
would be to refute my testimony. Therefore, I had to stick around for
sur-rebuttal, which would involve my taking the stand once again to
shoot down the rebuttal testimony.

Which brings us to late afternoon of December 7. I learn after
court has adjourned for the day that the prosecutor has given up on
rebuttal, the defendant has told his story, and both advocates have
given their closing arguments. There’s nothing more I can do here. I
pick up the phone and make arrangements to fly out early the next
morning.

December 8, 2006: I’m in the Atlanta airport waiting to board my
connecting flight for the final leg of my journey home when my Treo
rings. It’s Paul Grant. The jury has come in with the verdict.

Not Guilty on all counts.
Criminal defense lawyers rarely get to defend innocent men.

When they do, acquittal is all the sweeter, a perfect validation of
such a professional’s very existence. A relieved Paul Grant reminds
the judge that there is the small matter of some of his client’s
property, which at this moment has ceased to be evidence in the
custody of the Court, which should be returned to his client.

The prosecutor jumps to her feet and says, “Your Honor, the
state is preparing a motion for the gun to be destroyed.”

The judge looks at her in something close to disbelief and asks,
“On what grounds?”

“There’s a statute,” she blurts.
Patiently, the judge asks, “What statute?”
The prosecutor replies that she doesn’t know, exactly, but she

intends to find it.
Some people just hate to lose.

Lessons



 
A week later, I received an email from the defendant. “This is the

first chance since the trial that I have had to actually sit down and
compose a letter to properly thank you,” he wrote. “The whole ordeal
of the trial, coupled with the emotional and financial drain of the
previous eleven months had taken such a toll on my wife and myself
that we just took a few days off to spend some time with each other.
It is amazing just how much better I feel now.

She’s 5’0”, and they’re about 6’4”. How many elements of “disparity of force” could be
present here?



 
“I can’t tell you how much we appreciated your presence in the

courtroom, and your testimony. Because of you and Paul, Natasha
and I will be spending Christmas together again this year. We both
agree that this is our best Christmas ever. We hope that you and
your family have a very Merry Christmas, and a Happy New Year!

“The one thing that I never could have anticipated was that the
elements of a confrontation with bad guys here in a ‘civilized’
environment could have so many similarities to an engagement in
active combat. There was the same tendency to focus solely on the
threat at hand, excluding almost everything else, and the same
auditory exclusion and time distortion. The stress of the situation
also made it very difficult to remember the chronological order of
things.

“It is a very strange sensation to have your mind racing at such
speeds as to make the moment seem as if it is taking place in
agonizingly slow motion. It’s almost impossible to keep tabs on
everything at once…assessing the danger, keeping an eye on two or
more aggressors (who happen to be in different locations), trying to
safely retrieve and handle your handgun, while simultaneously trying
to watch the traffic behind you so that you can safely back out of the
parking lot. The whole time I was praying that I didn’t have to shoot
this idiot, but I also realized that pulling the pistol was my only way
out of a deadly situation. Thankfully, it did what I intended for it to do.
It defused the situation immediately and I was able to extract myself
and wait for the police.

“I used my pistol in self defense, knowing full well what the
aftermath would most likely be. I knew that Denver almost always
prosecutes an individual if he has used a firearm to defend himself,
but I also believed that I had no other choice in the matter.”

He concluded, “After the trial, a juror asked me if this had
changed my mind about carrying a firearm for self defense. Since
she claimed to be one of my defenders early on in deliberation, I’m
sure that what she meant was that if I had not had my handgun with
me that I would not have had to defend myself, yet a second time, in
court. Even after the trial and my acquittal of all charges, she still
could not see the whole picture, and failed to consider the likely



outcome had I been unarmed. I explained to her that the experience
had only reinforced my belief that we live in perilous times, and that I
should always carry a firearm to defend myself.”

Whew! Where do we begin? Let’s start with the obvious.
I can’t overemphasize that “false positive effect” that I spoke of

in court. This whole thing went the way it did after the gun was put
away because the defendant didn’t get his story in to the authorities
before his antagonists did. The entire criminal justice system is
geared on the assumption that whoever calls in first is the
complainant, the victim. The good guy now, by default, becomes the
bad guy: the suspect. The perpetrator.

In situations like these, you’re a contestant in what I’ve come to
call “the race to the telephone.” The winner gets to be the good guy,
and the loser automatically becomes the bad guy.

I know what you’re thinking: that’s not how it should be, and it
isn’t fair. You’re right. It isn’t fair, and it isn’t how it should be. But, ya
know, I don’t think you paid the price of this book to find out how I
think things should be. I think you paid it to find out how things are,
and, well, this is how they are.

Please don’t think that the criminal justice system always goes
after the wrong guy. That’s actually fairly rare. Most of the time, the
system works. But that’s partly because, most of the time things “go
as usual.”

By that I mean, what happens most of the time is that the
person who calls in is the innocent victim as well as the complainant.
Most of the time, the person complained about is the perpetrator.
After you do criminal justice for a living for a while, it becomes
business as usual to accept things as such. Complainant equals
victim, complained about equals suspected perpetrator. Soon
everyone from the dispatcher who takes the call, to the cop on the
beat who responds, to the prosecutor who takes the case to court,
accepts this as a matter of course.

Carefully consider the risks before you pursue or even follow a wrongdoer.

 
 



That’s why, when testifying in this particular case, I used the
term “false positive” to the jury. I wasn’t there to blame the arresting
officer. He worked with what he had to work with. Call says, “Man
with gun threatens people.” A BadThing. Gets to scene.
Complainants confirm, “Yup, threatened us with gun!” Hmmm.
Suspect says, “Sure, I pulled the gun – it’s right there – and warned
that I would shoot, but –“

Well, you and I might also say, “Save it for the judge, buddy,
you’re under arrest.” Probable cause now exists to make the arrest.
Sorting out the excuses and alibis? That’s largely for the courtroom.

At one point in that trial, I was asked in front of the jury if I was
prejudiced against cops. Hardly, I replied; I had been a sworn police
officer for 33 years, and still was one, albeit on a part time basis. If
the assistant district attorney had asked me on cross if I was
prejudiced against prosecutors, I would have said much the same:
Hardly, because I’ve spent more than seventeen years as a police
prosecutor. (In the state where I serve, selected police officers are
sent to a two-week course at the state law enforcement academy
after which, if we can pass the stringent final exam, we are declared
“police prosecutors.” We can prosecute violations and
misdemeanors all the way through on our own, and can go as far as
arraignment with felonies and second seat for the rest of the trial with
a “real” prosecutor if he or she wants us to. “Second seat,” called
“second chair” in some jurisdictions, mean that you’re acting as co-
pilot to the designated prosecutor who is the pilot. Only a few states
have this system, but it works amazingly well.)

Just as I respect cops and prosecutors, I respect physicians and
other medical professionals. They rarely make mistakes…but they’re
human, and they can make mistakes. They work daily with reliable
systems and protocols that let them diagnose and treat problems.
Most of the time, those things perform as intended. But, every now
and then, an unforeseen aberration occurs in the way things
normally work, and a test registers “positive” when in fact it should
register “negative.” Professional history, logic, the momentum of
routine, and a little thing called “business as usual” now come
together, and because the test indicated “positive,” the patient is
treated as if he had the disease. Hopefully, the wrong treatment is



discovered in time to rectify the situation, give the proper treatment,
and heal the patient.

The criminal justice system works exactly the same way.
When the guy who started the problem calls in first, and says

the good guy is the bad guy, we have the “false positive” result. In
the medical example, the symptoms have mimicked those of the
given disease, and treatment for that disease is prescribed. In the
legal example, actions mimic those of a given crime, so the “patient”
is treated as if he had committed the crime. In the medical
environment, continued monitoring of the patient’s condition will
hopefully determine that the wrong treatment was prescribed
because of the false positive, and the matter will be rectified. In the
legal environment, that usually doesn’t happen until you get to court,
as was the case for this unfortunate defendant.

So, to make a long story short, the lesson is, be the
complainant! Win that “race to the telephone” in the aftermath of the
incident.

Another lesson, discussed in both direct and cross and worthy
of reiteration here, is: carefully consider the risks before you pursue
or even follow a wrongdoer. As I said on the stand that day in
Denver, a private citizen chasing a suspect is a little like a dog
chasing a car: he has no idea what he’s going to do with his quarry if
he catches it, but he will feel an almost irresistible urge to chase it.

Our society sends a very mixed message on this. Somewhere in
America almost every day, some brave citizen will chase a thief or
follow a bank robber or trail a road-raging driver as Larry did in this
case. Often, there is a successful conclusion. Thanks to that
concerned citizen’s diligence and willingness to “get involved,” the
person who did the bad act is captured by the police and the public
is made safer. Sometimes, it’s even the citizen who captures the bad
guy, and then the newspapers lionize that good citizen as a hero.



Author, right, observes as lighting experts determine ambient light at a crime scene.
This could be a critical element for the jury to weigh.

 
Well, I think that’s a good thing, in the moral sense. Back when

the English Common Law was formed, it included an element called
“hue and cry.” A formal police department would not be established
in England until long after, under the great Sir Robert Peel for whom
British “bobbies” are nicknamed. In those long ago times, it was
understood that citizens had to do their own policing. Thus, it was a
public duty to “raise a hue and cry” when one saw a crime
committed: to shout “Stop, Thief!” and give chase, hopefully soon
joined by a like-minded crowd of good citizens, and lay hands upon
the malefactor and hold him until the traveling magistrate could be
brought to the village to supervise the imposition of the King’s
justice. It is from this heritage that we have today’s laws creating
something called “citizen’s arrest” in virtually all of our United States,
where the English Common Law remains the model of our system of
justice.



However, when the newspaper and TV news stories appear
applauding the heroic citizen who led the police to the bad guy or
even captured him by his lonesome, please notice that there’s
almost always a quote from a police spokesman who says, “We
appreciate this citizen’s heroism, but we have to urge the public not
to go after people they see commit crimes. It can be very
dangerous.”

They ain’t just blowing politically correct smoke. The bad guy
may just turn on you, just as the car the dog is chasing can suddenly
go in reverse and run over the puppy. What are you going to do if the
bad guy screams at you, “I’ll blow your f—kin’ head off!” as he
reaches as if for a pistol?

Well, if you can’t get a gun on him as quickly as Larry got a 45
on this guy, you could be on the fast track for your body heat going
from 98.6 degrees Fahrenheit to room temperature. And if you are
as fast as Larry, you can find yourself going through the same
terrible ordeal in court that he did.

Maybe you’re faster than Larry. Let’s say you’re in the exact
same circumstances, and you put a 230-grain Hydra-Shok into the
man’s center chest, heart into spine, before he can get his gun he
reached for first, out of its hiding place. He’s what some folks would
call DRT: Dead Right There.

The first responding officers will approach the body. IF they find
a pistol in his hand, you may be home free. But IF they DON’T,
you’re in deep trouble. You’ve just shot an unarmed man.

Go back to the way the prosecutor cross-examined me in this
case. She was trying to get me to say that if you pull a gun on a man
you have reason to believe is going to criminally shoot you with a
gun of his own, and he turns out to be unarmed, it’s wrong. Well, as I
explained, that’s plain and simple BS. The law has never demanded
that the bad guy actually have a gun, or that the gun be real instead
of fake, loaded instead of empty, operable instead of broken and
useless. All the law has ever demanded, insofar as the attacker
being armed, is that his manifest intent – his obvious intent, as
manifested by his words and/or his actions – be such that any
prudent person would be reasonable to conclude that he was indeed
capable of killing you.



Alas, over the years, a huge number of prosecutors have failed
to see that. In law school, deadly force law is a tiny drop in a great
sea of tort law, contract law, and general legal principles. I’ve talked
to attorneys who spent more time in law school studying maritime
law than deadly force or self-defense law. This forces the prosecutor,
absent special training, to fall back on legal formulae.

The formula says that the key ingredients of Manslaughter are
recklessness or negligence, coupled of course with the death of the
alleged victim. Some perceive bad judgment to be the equivalent of
recklessness and/or negligence. “Hmmm…you thought he had a
gun, but he didn’t. Your judgment was obviously wrong. You killed
him. Let’s see what my law school notes say…bad judgment, plus
death, equals…Manslaughter! Yes, that seems to be an appropriate
charge.” And there you are, in court with your future on the line.

Even if the other guy did turn out to have a gun, remember that I
only said you may be home free. Way back in 1984, I was hired by
two famous criminal defense lawyers, Roy Black and Mark Seiden,
to speak in the defense of Officer Luis Alvarez. Luis was a Miami
street cop who, along with his young rookie partner, was arresting a
man for illegal possession of a concealed handgun in a crowded
video arcade. The man went for his gun, a stolen RG-14 revolver
loaded with hyper-velocity Stinger 22 Long Rifle hollowpoints, and
Alvarez shot him dead.

It was a cross-racial shooting, and it triggered a race riot. The
city needed a scapegoat, and Alvarez was the chosen sacrifice. He
was charged with Manslaughter. Now, at the time the suspect made
the drawing movement that led to his death, Alvarez already knew
this man was armed with a handgun. He had approached him, put a
hand on the bulge under the suspect’s sweater, and instantly
realized that his hand was on a revolver. The cop asked him, “What’s
that?” The suspect replied – with what would turn out to be his last
words on Earth – “It’s a gun.”



Once you’ve learned to do it, you can shoot with deadly accuracy at high speed with a
good double-action revolver like this Taurus Tracker. There’s no good reason to rely
on a defense gun with a “hair trigger,” opines the author.

 
The prosecution, to get a conviction, needed to show that

Alvarez had acted recklessly. Their position was that Alvarez should
have waited to actually see the man draw the gun. They put forth an
expert as a witness who testified, “He shouldn’t have fired until he
saw the gun.” Asked about that when my turn came on the witness
stand, my reply was, “If you wait to see the gun, you’re going to see
what comes out of it.” I then did a demonstration and showed the
jury how quickly a gun could be drawn from a waistband when



carried as it was found on the dying suspect’s body. There was a
whole lot more to the eight grueling weeks Black and Seiden put in
on that trial, from jury selection to verdict, but it ended in an acquittal.
Which triggered another riot, but that’s another story.

Now, let’s get back to the Lindsey case, the one in Denver. You
will recall the discussion of actions leading up to the final encounter,
and how it is important that the jury know and assess how each of
the players was acting in the short period of time leading up to the
encounter. If you have a case like Lindsey’s that’s “he said/she said,”
in this case two complainants versus one defendant and no
impartial, objective eyewitnesses, it’s going to come down to taking
one man’s words over those of another, or those of a couple more.

The number of people testifying on one side can be convincing,
but is not necessarily the best evidence. (By that standard, if a victim
was gang-raped and all the perpetrators solidly denied it, the victim
would never get justice.) When it goes to “he said/she said,” the
relative credibility of each witness’s testimony must be weighed
separately. This will include other factors in what the court calls “the
totality of the circumstances.” Therefore, each individual’s actions in
the short time frame leading up to the encounter can be used by the
jury to determine who seemed most likely to have committed a
reckless act that disregarded the value of human life.

Let’s look at the Larry Lindsey case again with that in mind.
Lindsey was a sick man en route to the Veteran’s Administration
hospital to get much-needed medication, yet he diverted from his
own needs to get the license number so he could report the
offending vehicle to the authorities before the reckless driver could
kill someone. This, I submit, would be seen as a selfless and highly
responsible action by a private citizen who had no legal duty to do
that, though of course he had the right.

Now, let’s look at the chief witness against Larry. How many
reckless acts, connotative of irresponsible action and therefore
corroborative of Larry’s account of the incident, did this guy commit?
At least five are evident.

(1) He initially cuts Larry off on the Interstate, nearly
running him off the road.



(2) He suddenly darts onto the exit ramp and cuts Larry
off again, nearly forcing his vehicle into a concrete wall this
time. (The driver will later admit to this particular offense,
but will say that he didn’t mean to do it.)

(3) The other driver flipped Larry off. Now, obviously,
that’s not a “shooting offense,” but it shows you that you’re
dealing with someone who has some hostility going and
perhaps an anger management thing. After all, we would all
tell our kids that giving the bird to a stranger you’ve cut off
in traffic is provocative at the very least, and therefore, not a
responsible thing to do.

(4) Larry saw him blast through a “no right turn on red”
light. Another dangerous act that’s construable as showing
disregard for the safety of oneself and others: more
irresponsibility.

(5) In the penultimate moment before the confrontation,
the driver who became the complainant whipped his car
into a handicapped space, with no apparent need for that
sort of speed. Again, while obviously not an offense that
warrants gunpoint, it’s something that shows you an
agitated man in a hurry, a man who does not care much
about the needs of others…and an irresponsible man.

If you are the juror who has to determine which of these men
was most likely to act irresponsibly in the moments that followed,
what do their actions in the moments leading up to the confrontation
tell us? This is what the courts and the law are looking for when they
demand that actions be considered “within the totality of the
circumstances.

Hardware Lessons
 

Be able to explain your choice of gun and ammunition, and
even accessories. There are some who will be your adversaries in
court who will make it appear that your having a gun with you at all
was paranoid. Be able to articulate why you did choose to arm your
home, your shop, or your person. Be able to explain why carrying
sufficient ammunition is a practice recommended by responsible



firearms professionals for very good reasons, and has nothing to do
with any plan to massacre shoppers at the mall.

At this writing, I’m consulting on an amicus brief for an appellate
case in the Northeast, Commonwealth v. Pepicelli. Amicus curae are
“friend of the court” briefs, which explain in depth a certain issue in
the case at bar. At his original trial, the armed citizen defendant was
convicted of criminal homicide after fighting off men who had come
after him and endangered others at a family cookout. Aware of a
previous pattern of threats, Pepicelli was armed with a Glock pistol
and carrying a spare magazine when the incident went down. The
prosecution argued that only a man who intended to shoot someone
would bring a loaded pistol to a family barbecue…that only a man
who intended to shoot many people would carry a spare magazine…
and that carrying a high-capacity semiautomatic pistol such as the
Glock was somehow nefarious to begin with.

And they got away with that. The reason is, their argument went
unchallenged by a defense lawyer who apparently was not well
versed in these particular areas. Pepicelli was convicted and
sentenced to prison. His appeal is now underway, under the able
direction of Lisa Steele, one of the nation’s top appellate lawyers.
The original trial lawyer had been wise enough to seek out an expert
witness, and he chose Tom Aveni, who is a highly qualified instructor
and researcher in the field, and very capable. Unfortunately, the
judge refused to allow any testimony in the above areas. It is the
exclusion of that testimony that is being challenged in the appeal,
and in the various amicus briefs that are being submitted.

Ammunition can also be an issue. I have seen many cases
where the prosecutors and plaintiff’s lawyers have argued that the
use of hollow points constitutes malice. Their arguments generally
come almost word for word from an article published some thirty
years ago in the liberal magazine The Nation. This article was titled
“The Vietnamization of Main Street.” The focus of its attack was the
sweeping adoption of hollowpoint ammunition by America’s police.
The thing reeks of BS and total misconception. It includes phrases
such as “bullets shaped like the nacelles of jet engines” and “The
bullet doesn’t explode, you do.”



There are several ways to defuse this attack. One that has
worked well for me for some years is to advise defense counsel to
ask every police officer who testifies during the state’s case an
important question on cross-examination: “What sort of ammunition
do you carry on duty, Officer?” Almost certainly it will prove to be
some sort of hollowpoint, though the counselor will want to confirm
this well beforehand, prior to asking the question. It’s a foolish or too-
adventurous attorney who asks a question to which he or she does
not already know the answer.

It’s still good to have an expert witness for your own side whose
training and experience encompasses this area. This guarantees
bringing in the testimony that the HPs are less likely to dangerously
over-penetrate or ricochet. Such an expert should also bring out the
point that since hollowpoints have come into use, most shootings
with them end with fewer gunshots inflicted than in the old days,
when cops with impotent 158-grain round-nose lead bullets had to
empty their revolvers into the bad guys to put them down, and
sometimes didn’t even stop the fight with that.

One thing I try to avoid is carrying my department-issue 45 auto or even ammo
identical to what my PD issues when I’m not working for the department.
 

 
The more gunshot wounds a man sustains, the more likely he is

to die, all other things being equal. The HP round’s history of
improved “stopping power” means the bad guy has to be shot fewer
times to make him cease hostilities. Moreover, because it was
designed to stay in the body, the hollowpoint slug will be less likely to
punch a second open hole in the body as it exits. This reduces
tension pneumothorax, the “sucking chest wound,” and some believe
it also somewhat reduces hemorrhage. The deeper penetrating
“regular bullet” will by definition be capable of piercing more bone
structures, blood vessels, organs, etc. Thus, with all these factors
taken into consideration in The Big Picture, a solid argument can be
made that the hollow-point bullet is less lethal and therefore even
safer for the perpetrator who forces you to shoot him!



Some authorities recommend that the armed citizen carry the
same round as that used by local law enforcement, on the theory
that the prosecutor can’t accuse you of using “extra-deadly malicious
bullets” if that accusation is likely to tarnish local police who carry the
same load. Some folks have attributed this advice to me. This is
incorrect. I have mentioned that some experts suggest this, but I
wasn’t the one who came up with the idea. Is it smart? Well, it is if
the department in question uses the right ammo! In 1998, if you lived
in New York City and wanted to pack the same stuff as the local
police department, that would have been 115-grain full metal jacket
round nose 9mm“ball,” one of the poorest choices for self-defense or
law enforcement.

One argument against this has been, “Carrying the same load
as the local cops might allow opposing counsel to suggest, Your
Honor, the defendant is a wanna-be Rambo! Why, he even loaded
his deadly weapon with the same ammunition as our police carry, as
if he was impersonating an officer.

I have to tell you that I don’t worry a whole lot about that
particular attack. I haven’t seen it happen yet. But, of course,
someone not seeing it happen yet doesn’t mean it hasn’t happened
yet, or that it won’t happen in the future. That being the case, it
wouldn’t hurt to have an answer to the challenging question, “Is it not
true that you loaded with police ammo because you fancy yourself to
be a cop, even though you aren’t one?”

The best answer is, “No, sir. The police are experts in protection
against the kind of criminals who attack citizens. I thought if the
ammunition was good enough for the police to use to protect my
family, it was good enough for me to use to protect my family.”

One thing I try to avoid is carrying my department-issue 45 auto
or even ammo identical to what my PD issues when I’m not working
for the department. The reason is that I don’t want the department
getting tied into a suit that might evolve from something I had to do
to protect myself from death. The lawsuit won’t do either entity, me or
the department, any good. Each officer on my department is issued
a permit to carry a concealed handgun, just like a citizen in our
jurisdiction might possess. No, a sworn officer doesn’t need a permit
to carry a gun off duty, but I like them having the option.



Here’s why, and it’s kinda complicated, so please follow along.
Remember, the lawsuit doesn’t seek justice so much as it seeks
money. Therefore, the plaintiff will go for the deep pockets. When
House Resolution 218 was at long last signed into law by President
George W. Bush and became LEOSA, the Law Enforcement
Officers’ Safety Act, sworn police and honorably retired cops around
the country became eligible to carry guns nationwide, on their own
time, irrespective of arrest powers in a given jurisdiction. I personally
think that, in time, this will be the precedent that could get a
nationwide concealed carry privilege for armed private citizens who
are provably both competent and law-abiding. It establishes a key
ingredient called “obvious legislative intent.” When LEOSA became
law, the obvious intent of the Representatives and Senators who
voted for it was to recognize that when bad people attempted to
murder good people, it was a good idea to have more armed good
guys and gals who might be there to stop the carnage, and it didn’t
matter if they had the power to arrest the malefactor in that
jurisdiction or not. Police chiefs in cities from New York to Chicago
have dragged their feet and gotten in the way of other cops carrying
there, or their cops carrying elsewhere, but once that is sorted out
we’ll start seeing “saves” from LEOSA that will prove the obvious
legislative intent to be justified. Now, it will be a much shorter step to
expanding the privilege to private citizens who can show the same
trustworthiness and competency as those cops carrying nationwide.



Dennis Tueller did a great service for cops and armed citizens alike with his 1983
research that proved the average man could close 7 yards from a standing start and
deliver a fatal knife thrust in 1.5 seconds. Here, he explains his research at a deadly
force symposium convened by the author at an ASLET seminar, 2006. In the
background are noted authorities Brian Stover, Harvey Hedden, and John Holschen.

 
If I’m outside my jurisdiction and have to shoot someone in self-

defense while I’m carrying on LEOSA, my police department is
effectively immune from lawsuit. I was not acting under “color of law”



on duty; I was merely exercising a privilege granted by the Federal
government to me and many others.

If, however, I’m outside my jurisdiction and shoot someone in
self-defense with the company hardware, the agency can be sued.
After all, they gave me the ammunition and what is now “the death
weapon.”

The lawsuit seeks big bucks. I don’t have big bucks, and ain’t
worth suing by my lonesome. But the community any law
enforcement agency serves has a tax base that plaintiffs’ lawyers do
see as representing big bucks. If there’s no money there, there is
less likely to be a lawsuit at all. Keep the blood out of the water, and
you don’t attract the sharks.

Avoid the “Hair Trigger Trap.” I call it a trap for two reasons.
First, cops and civilians and security professionals alike are much
more likely to have to take people at gunpoint than to shoot them. If
the finger goes to the trigger, as studies show it often does
unconsciously, even when the person holding the gun is highly
trained, the stage is set for accidental discharge due to several
causes first identified by famed physiologist Roger Enoka. These
include startle response, postural disturbance, interlimb response,
etc. The lighter the trigger pull, the more prone the gun is to such
unintentional discharges, often automatically considered “negligent
discharges” by firearms professionals.

But there is a much more subtle trap. It has become a cottage
industry in shooting-related lawsuits, and to a lesser extent in
criminal prosecutions, for opposing counsel to present a false case
of accidental discharge when in fact the shooting was intentional.
This is because experienced lawyers know that self-defense to a
charge of an intentional shooting is what’s known in trial tactics
parlance as “a perfect defense,” but it’s much harder for a defendant
to prove that he didn’t cock the gun and recklessly set the stage for
an unintentional hair-trigger discharge.

The best way to avoid that bogus attack is to have a gun whose
trigger weight is within factory specifications for police duty as
opposed to target shooting. This is an argument against any gun that
can be cocked to create a very light pull, unless the single-action pull
is at least four pounds or more in weight. This is one reason so many



police departments have gone with double-action-only handguns.
One reason for the Glock pistol’s enormous popularity, particularly
among cops, is that BATFE has ruled it to be a double-action-only
design. Just don’t install the 3.5-pound connector, creating a light
pull that the factory says should be used ONLY on competition
pistols, and you should be fine.

The handload trap. Use all the reloads you want for practice, or
match shooting, or handgun hunting. Heck, I do. But for a home
defense gun, concealed carry handgun, or police duty weapon,
factory ammo is the way to go. In most cases, the factory round will
have better quality control and more reliability than a reloaded
cartridge. If you don’t believe me, ask anyone with experience as a
range officer in any form of handgun competition, “Which is more
likely to misfeed or misfire, a factory load or a handload?” Moreover,
every factory defense round recommended in this book has a proven
track record as a man-stopper in actual gunfights. No home-brewed
ammo has that; actual shootings with reloads are very few and far
between. (You could assemble a handload that duplicates a given
factory load, and save some money, but now you’re literally
defending your family with a cheap imitation. That’s the kind of clone
ammo to use for practice, not for street carry.)

Two real problems come up in court with handloads. In New
Jersey v. Daniel Bias, whether the death of a young woman was
suicide or murder at the hands of her husband came down to
forensic evidence testing, to wit, the determination of how far the gun
muzzle was from her head before the fatal wound was inflicted.
However, the death weapon was a Smith & Wesson Model 586
revolver charged with very light reloads in 38 Special +P cases. The
police insisted on doing their gunshot residue (GSR) testing with
actual +P, which leaves GSR for a considerable distance, and there
was none found on her head or hair. Defense experts tested reloads
duplicating what the husband said he had made up and put in the
gun, and could have shown that these wouldn’t have left residue at
the distance the gun was when the defense believe it discharged in
the victim’s own hand.



Ayoob wrote In the Gravest Extreme to show armed citizens the rules of engagement
in deadly force encounters. It is available through Police Bookshelf, PO Box 122,
Concord, NH 03302, www.ayoob.com.

 
However, to make a long story short, that evidence never got in.

It would have required the court to take the defendant’s word for the
handload “recipe.” Even your reloading records, meticulous as they
may be, won’t help. You see, the evidence was manufactured by the
defendant, and that goes for the records as well as the ammo. You
can’t prove it wasn’t some BS you came up with afterward to get
away with murder. I have challenged many Internet advocates of
defensive handloads to find a case where the defendant’s records or
testimony as to load was accepted as GSR evidence. None has ever
come up with a case.

Some scoff that GSR is unlikely to be an issue. They’re wrong.
Look at a few random issues of American Rifleman magazine’s
“Armed Citizen” column, and see at what close ranges most of those
shootings take place. It’s critical for you to be able to prove that the
opponent was close enough to kill you with his knife, and he or his
advocates in court are likely to tell the jury that he was too far away
to present any danger to you. Gunshot residue testing may save
you…if we can get it in. We regularly introduce GSR testing with
factory ammo; I’ve never seen that fail to get in.

http://www.ayoob.com/


How likely is it that GSR will be an issue? Well, let’s take a look
at my own caseload at the moment. With the Lindsey case finished
by a just acquittal, I’m down to ten on the current schedule, a nice
round number that’s easy to work with. One of those cases involves
a citizen who drew a knife to protect himself, and another focuses on
a cop who defended himself with blunt force. Neither, obviously,
have anything to do with gunshot residue since no guns came into
play at all. Of the remaining eight, GSR is an issue in four of them,
and in one, it is a compelling issue. That’s 40 percent of the cases
overall, and half of the ten cases in this example. Does that sound as
if GSR is “unlikely” to be an issue when your shooting comes?

Another thing to worry about with handloads is the argument,
“This man was so intent in causing horrible, deadly wounds that
regular bullets weren’t deadly enough, so he made his own extra-
deadly bullets!” That was the BS pulled by the prosecution in State of
NH v. Sgt. James Kennedy. That argument was shot down by Jim
Cirillo as expert witness for the defense. However, every courtroom
argument is like a gunfight: it’s better to avoid it than to have to fight
it, and every now and then, the other side can get lucky and win.

By the way, remember those two cases the next time you hear
on the Internet, “There has never been a case of anyone getting in
trouble for using handloads.” The Kennedy case ended with an
acquittal, and that was justice. However, the Bias case went through
three trials before the third jury found the kid guilty of Manslaughter
and sent him to prison. Both his lawyers told me they felt that if he’d
had factory ammo in the gun, they don’t think he would have been
convicted.

To be justifiable, deadly force must always be a last resort.

 
 

The Rules of Engagement
 

Every encounter will be different from every other: sometimes
hugely, sometimes subtly. The only way to make sure you’re right is
to follow a formula when you make the decision whether or not to



use lethal force. The formulae I’m about to show you are rock-solid,
engraved in the stone of the law and what the court calls “common
custom and practice” alike.

Deadly force is only permissible in a situation of immediate,
otherwise unavoidable danger of death or great bodily harm to
oneself or another innocent person one has the right to protect. The
presence of that situation is determined by the simultaneous
presence of three criteria: ability, opportunity, and jeopardy.

Ability means the attacker has the power to cause death or
great bodily harm: that is, to kill or cause crippling injury. This usually
takes the form of a per se weapon such as a gun or knife or club, but
as noted above, can also manifest itself as disparity of force. Force
of numbers, a hugely larger and stronger attacker, an able-bodied
person attacking the disabled, high skill at unarmed combat that is
known to the shooter, an adult violently attacking a child, even a
male violently attacking a female are examples of disparity of force.
Even though they are ostensibly unarmed, their greater size,
strength, etc. is so likely to kill or cripple that it becomes the
equivalent of a deadly weapon. As noted earlier in this chapter as
related to Colorado v. Larry Lindsey, a furtive movement that is
consistent with going for a weapon (and consistent with nothing else)
also suffices to create the ability factor.

Opportunity means the attacker is capable of immediately
employing that power. In 1983, Dennis Tueller did the ground-
breaking research that proved the average adult male can close a
gap of seven yards from a standing start and inflict a fatal stab
wound in 1.5 seconds on the average. From 100 yards away, it
would take him longer, and shooting a man with a knife from the
other end of a football field would probably not be seen as justifiable
in most courts today. Within seven or even ten paces, though, the
man with the knife has satisfied the opportunity factor.

Jeopardy is the final factor. The opponent must be acting in
such a manner that any reasonable, prudent person in your situation
would conclude that his intent was to kill or cripple you or the
innocent person you deploy your gun to protect. As noted earlier,
we’re talking about manifest intent: an intent expressed in words
and/or actions.



There is also an element that must be considered that has
become known as preclusion. To be justifiable, deadly force must
always be a last resort. Preclusion means, was there any way of
avoiding this? Not just escape at the scene, but prevention: did you
do anything to start the fight or “keep the ball rolling”? If you did, it
impairs what the courts call “the mantle of innocence.”

Some instructors teach preclusion as part of the same formula
as ability/ opportunity/jeopardy. I disagree, and separate it out in the
training I give at Lethal Force Institute and elsewhere. There are two
big reasons for this. First, Ability/ Opportunity/Jeopardy (AOJ, for
short) speaks to the assailant and the threat he presents to you.
Preclusion speaks to you, and your exact situation, and your options
in a given moment and place. It’s “apples and oranges.” Both
elements need to be considered, but they need to be considered
separately.

Second, AOJ is written in stone, but preclusion is fungible. Are
you a cop, acting in the line of duty? If so, you have no duty to
retreat, and indeed, under certain circumstances your retreat might
be construable as cowardice or misfeasance of public office. Were
you an armed citizen attacked in public in Florida in the year 2004? If
so, the state law said you had a duty to retreat before using lethal
force in self-defense. But today, the new (and, I like to think,
improved) Florida law allows you to stand your ground without
attempting to retreat if you are attacked in any place where you have
a right to be. New York and many other states still have “retreat
requirements” for public attack.

However, in any jurisdiction, you are allowed to stand your
ground without resorting to retreat if you are in your home. It is called
the “castle doctrine” because it stems from the ancient English
Common Law that held “a man’s home is his castle,” and attacked
there, he need not retreat.

Remember, however, that in any jurisdiction that has a “retreat
requirement,” retreat is never demanded unless it can be
accomplished in complete safety to oneself and other innocent
persons. In other words, you aren’t expected to turn your back on a
mugger’s gun and attempt to outrun a bullet. You aren’t expected to
run away and leave your children behind, helpless against the



attacker, like throwing the babies from the sleigh to placate the
pursuing wolves. (Interestingly enough, I’ve been in cases against
ruthless lawyers and prostitute expert witnesses who tried to
convince juries that you were supposed to stoop to such levels. They
did not win their cases.)

Power and responsibility are commensurate.

 
 

If this has been a long chapter, it’s because it’s a very involved
corner of concealed carry, and we’ve barely scratched the surface
here. My book In the Gravest Extreme: the Role of the Firearm in
Personal Protection is devoted to this topic, and has stood the test of
time and the courts for more than a quarter of a century. Deadly
force law being one of the more mature bodies of law, nothing
terribly significant has changed in “the rules of engagement” since it
was written. It is available through Police Bookshelf, PO Box 122,
Concord, NH 03302, 1-800-624-9049, www.ayoob.com. At the same
website you’ll find a link for the classes I teach through Lethal Force
Institute. The course I’d recommend would be the 40-hour LFI-I,
which encompasses the legal/ethical/tactical elements plus several
hundred rounds of hands-on combat shooting. If you already feel
you’re sufficiently competent with the “how” and want more about the
“when,” consider the weekend (two-day intensive lecture setting)
Judicious Use of Deadly Force program.

The how and the when can’t do it by themselves, though. You
need both. Power and responsibility are commensurate. With great
power, obviously, comes great responsibility, because power
unchecked by responsibility becomes bullying among individuals and
terrorism and tyranny in the collective.

At the same time, responsibility without the power to fulfill it may
be the ultimate hopelessness.

http://www.ayoob.com/

